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NUCLEAR  REGULATORY 
COMMISSION 

10CFR  Part  171 
RIN  3150-AE99 

Establishment  of  Revised  FY  1991  and 
FY  1992  Annual  Fee  Surcharges 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 


summary:  On  July  20,  1993  (58  FR 
38666),  the  Nuclear  Regulatory 
Commission  (“NRC”  or  “Commission”) 
published  a  final  rule  as  a  result  of  the 

U. S.  Court  of  Appeals  decision  dated 
March  16, 1993.  The  final  rule  changed 
the  method  of  allocating  low-level  w'aste 
costs  for  FY  1993  in  response  to  the 
court’s  decision.  In  its  FY  1993  final 
rule,  the  NRC  indicated  that  it  was 
adopting  the  FY  1993  approach  for  FY 
1991  and  FY  1992  and  would  separately 
publish  a  final  rule  revising  the  FY  1991 
and  FY  1992  surcharges.  This  final  rule 
establishes  those  revised  surcharges  for 
NRC  licensees  for  FY  1991  and  FY  1992. 
The  NRC  will  make  refunds  to  certain 
materials  licensees  based  on  the 
amounts  of  the  revised  surcharges. 

EFFECTIVE  DATE:  May  19,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
James  Holloway,  Jr.,  Office  of  the 
Controller,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  301—492—4301. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Final  action — revised  FY  1991  and  FY' 

1992  annual  fee  surcharges. 

III.  Administrative  Procedure  Act:  Waiver. 

IV.  Environmental  Impact;  Categorical 

Exclusion. 

V.  Paperwork  Reduction  Act  Statement. 

VI.  Regulator)'  Analysis. 

VII.  Regulatory  F’lexibilify  Analysis. 

VIII.  Backfit  Analysis. 


I.  Background 

On  March  16,  1993,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  decided  Allied-Signal,  Inc.,  v. 

U.S.  Nuclear  Regulatory  Commission 
and  the  United  States  of  America,  988 
F.2d  146  (D.C.  Cir.  1993).  The  court 
questioned  the  NRC’s  decision  to 
allocate  generic  costs  associated  with 
low-level  waste  (LLW)  disposal  by 
classes  of  licensees,  rather  than  by 
individual  licensee.  The  Court 
remanded  only  the  FY  1991  rule; 
however,  the  FY  1992  rule  raised 
identical  questions  and  a  challenge  to 
that  rule  was  subsequently  remanded  by 
the  court. 

In  response  to  the  Court’s  opinion,  the 
NRC,  in  its  final  fee  rule  for  FY  1993 
published  on  July  20,  1993  (58  FR 
38669),  changed  its  method  of  allocating 
LLW  costs  to  NRC  licensees  after 
providing  for  notice  and  comment  on 
four  alternative  methods  of  LLW  cost 
allocation  and  possible  variations  of 
those  alternatives.  Based  on  the 
comments  received,  the  NRC,  for  FY 
1993,  created  two  groups — large  waste 
generators  and  small  waste  generators. 
Licensees  within  each  group  are  charged 
a  uniform  flat  fee.  In  its  final  FY  1993 
rule,  the  NRC  also  adopted  this 
approach  for  FY  1991  and  FY  1992, 
indicating  that  it  would  publish 
separately  final  revised  FY  1991  and  FY 

1992  surcharge  schedules  resulting  from 
changes  in  the  allocations  of  NRC  LLW 
budgeted  generic  costs.  This  rulemaking 
notice  completes  agency  action  on  the 
proposed  rule  issued  for  public 
comment  on  April  23, 1993  (58  FR 
21662)  and  implements  the  ministerial 
calculations  called  for  in  the  July  20, 

1993  final  rule. 

The  agency  workpapers  that  support 
these  final  changes  to  10  CFK  part  171 
for  FY  1991  and  FY  1992  are  available 
in  the  Public  Document  Room  at  2120 
L  Street,  NW.,  Washington,  DC,  in  the 
lower  level  of  the  Gelman  Building. 

11.  Final  Action — Revised  FY  1991  and 
1992  Fee  Surcharges 

This  final  rule  establishes  the  revised 
FY  1991  and  FY  1992  surcharges  for 
NRC  licensees  based  on  the  allocation 
method  of  low-level  waste  costs 
described  and  used  in  the  FY  1993  final 
rule. 

The  revised  method  of  allocation, 
described  in  detail  in  the  FY  1993  final 
rule  published  on  July  20, 1993  (58  FR 


38669),  allocates  the  LLW  costs  between 
two  groups:  large  generators  (power 
reactors  and  large  fuel  facilities),  and 
small  generators  (all  other  LLW- 
producing  licensees).  Waste  generators 
in  the  large  group  are  each  expected  to 
generate  more  than  1,000  cubic  feet  of 
LLW  per  year.  The  allocation  of  LLW 
costs  to  the  two  groups  is  based  on  the 
historical  average  amount  of  waste 
disposed  by  the  two  groups.  The  result 
is  that  82  percent  and  18  percent  of  the 
costs  are  allocated  to  the  large  and  small 
generator  groups,  respectively.  Within 
each  of  the  two  groups,  all  licensees  pay 
the  same  LLW  fee  (surcharge). 

The  araoimts  of  the  surcharges  for  the 
two  groups  using  the  revised  method  for 
FY  1991  are  shown  in  §§  171.15(c)(3) 
and  171.16(f)  of  this  final  rule.  For  FY 
1992,  the  amounts  of  the  surcharges  for 
the  various  fee  categories  using  the  FY 
1993  method  are  shown  in 
§§  171.15(c)(4)  and  171.16(g)  of  this 
final  rule.  The  revised  LLW  surcharges 
for  small  generators  of  LLW  are  $1,400 
for  FY  1991  and  $1,500  for  FY  1992. 

The  surcharge  for  FY  1991  is  the  same 
for  small  generators  ($1,400)  as  that 
assessed  in  FY  1991.  For  FY  1992,  the 
LLW  surcharge  of  $1,500  is  $100  less 
than  the  $1,600  paid  by  the  small 
generators  in  FY  1992.  The  revised 
surcharges  for  large  generators  of  LLW 
for  FY  1991  and  FY  1992  are  $62,300 
and  $61,700,  respectively.  These 
surcharges  are  lower  than  the  $143,400 
and  $155,100  paid  in  FY  1991  and  FY 
1992,  respectively,  by  some  large  fuel 
facilities.  Based  on  the  FY  1993  LLW 
allocation  method,  the  revised 
surcharges  for  FY  1991  and  FY  1992  for 
operating  power  reactors  and  small  fuel 
facilities  (fee  Category  l.A.(2))  are 
greater  than  those  paid  in  FY  1991  and 
FY  1992.  The  increase  will  not  be 
assessed  because  no  additional  charges 
established  under  this  final  rule  (i.e.,  a 
later  enacted  rule)  can  be  retroactively 
assessed  due  to  applicable  judicial 
precedent.  However,  refunds  will  be 
made  for  certain  large  generators 
because  their  fee  burden  is  lower  under 
the  revised  allocations.  The  amount  of 
the  refund  for  individual  licensees  will 
represent  the  diilerence  between  the 
amount  paid  under  the  previous  rules 
and  the  revised  amounts  for  FY  1991 
and  FY  1992.  The  NRC  expects  the 
refunds  to  the  large  generators  to  be 
made  by  June  30, 1994.  For  the 
approximately  1,000  small  generators 
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who  paid  a  FY  1992  LLW  surcharge, 
each  will  receive  a  $100  credit  on  their 
FY  1994  bill  for  cost  effectiveness 
reasons.  The  total  amount  of  the  refunds 
and  credits  for  both  fiscal  years  is 
estimated  to  be  approximately  $2.2 
million,  if  any  entity  no  longer  holds  an 
NKC  license,  but  is  eligible  for  a  refund 
or  credit,  it  should  write  to  the  U.S. 
Nuclear  Regulatory  Commission,  Office 
of  the  Controller,  License  Fee  and  Debt 
Collection  Branch,  Washington.  DC 
20555. 

in.  Administrative  Procedure  Act: 
Waiver 

No  additional  charges  will  be  assessed 
for  FY  1991  and  FY  1992;  instead 
certain  licensees  are  eligible  to  receive 
either  refunds  or  credits  based  on  the 
difference  in  the  amount  of  the  revised 
surcharges  and  the  amounts  initially 
paid  in  FY  1991  and  FY  1992.  To 
expedite  the  issuance  of  refu)ids  and 
credits,  tlie  NRC  has  determined  that 
good  cause  exists  to  waive  the  00-day 
deferred  effective  date  provisions  of  the 
Administrative  Procedimes  Act  (5  U.S.C. 
553(d)(3)).  This  final  rule  will  therefore 
become  effective  immediately  upon 
publication. 

rv.  Environmental  Impact:  C^itegorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  has 
been  prepared  for  the  final  regulation. 

V,  Paperwork  Rcxluclion  Act  Statement 

This  final  rule  contains  no 
information  collection  requirements 
and.  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

VI.  Regulatory  Analysis 

With  respect  to  10  CFR  Part  171,  on 
November  5, 1990,  the  Congress  passed 
Public  Law  No.  101-508,  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA-90).  OBRA-90,  as  amended, 
requires  that  for  PTs  1991  through  1998 
approximately  100  percent  of  the  NRC’s 
budget  authority  be  njcovered  through 
the  assessment  of  fees.  To  accomplish 
this  statutory  requirement  for  FY  1991 
and  FY  1992,  the  NRC  on  July  10,  1991 
(56  FR  31472),  and  on  July  23,  1992  (57 
FR  3 2691 J,  in  accordance  with  §  171.13, 
published  in  the  Federal  Register 
schedules  of  the  FY'^  1991  and  FY  1992 
annual  fees  for  operating  reactor 
licensees,  fuel  cycle  licensees,  materials 
licensees,  holders  of  Certificates  of 


Compliance,  registrations  of  sealed 
source  and  devices  and  QA  program 
approvals,  and  Government  agencies. 

In  FY  1991  and  FY  1992,  the  NRC 
allocated  low-level  waste  (LLW)  costs 
by  the  amount  of  waste  disposed  per 
class  of  licensee,  dividing  the  costs 
equally  within  each  class.  This  method 
of  cost  allocation  was  challenged  in 
court. 

On  March  16,  1993,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  decided  Allied-Signal,  Inc.,  v. 
U.S.  Nuclear  Regulatory  Commission 
and  the  United  States  of  America,  988 
F.2d  146  (DC  Cir.  1993).  The  court 
questioned  the  Commission’s  decision 
to  allocate  generic  costs  associated  with 
low-level  waste  (LLW)  disposal  by 
classes  of  licensees,  rather  than  by 
individual  licensees.  The  Court 
remanded  only  the  FY  1991  rule; 
however,  the  FY  1992  rule  raised 
identical  questions.  The  same 
petitioners  w'ho  challenged  the  FY  1991 
rule  in  court  also  brought  a  judicial 
challenge  to  the  FY  1992  rule. 

In  response  to  the  court  decision,  the 
NRC  in  its  proposed  FY  1993  annual  fee 
rule  published  on  April  23,  1993  (58  FR 
21662),  requested  comments  on  four 
alternative  methods  of  LLW  cost 
allocation  and  possible  variations  of 
those  alternatives.  A  number  of 
comments  were  received.  There  was  no 
consensus  among  the  commenters 
regarding  a  preferred  option. 

In  response  to  the  Court’s  directive, 
the  NRC,  in  its  final  fee  rule  for  FY 
1993,  published  on  July  20,  1993  (58  FR 
38669),  changed  its  method  of  allocating 
LLW  costs  to  NRC  licensees.  The  NRC, 
for  FY  1993,  created  two  groups — large 
waste  generators  and  small  waste 
generators.  Licensees  within  each  group 
are  charged  a  uniform  flat  fee.  In  the 
final  FY  1993  rule,  the  NRC  also 
adopted  this  approach  for  FY  1991  and 
FY  1992,  indicating  that  it  would 
separately  publish  a  final  rule  revising 
the  FY  1991  and  FY  1992  surcharges 
resulting  from  the  changed  allocation  of 
NRC  LLW  budgeted  generic  costs.  This 
final  rule  establishes  the  revised 
surcharges  for  FY  1991  and  FY  1992. 

VIL  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act,  5  U.S.C.  60500.  ihe 
Commission  certifies  that  this  final  rule 
as  adopted  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
establishes  revised  surcharges  for  FY 
1991  and  FY  1992.  These  revisetl 
surcharges  will  not  impose  new 
financial  burdens  on  any  class  of 
licensees  for  FY  1991  and  FY  1992. 
Rather,  certain  licensees  will  be  eligible 


for  either  refunds  or  credits  based  on  the 
differences  between  the  amount  of  the 
revised  surcharges  and  the  amounts 
initially  paid  in  FY  1991  and  FY  1992. 

VIII.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and  that  a  backfit 
analysis  is  not  required  for  this  final 
rule.  Tlie  backfit  analysis  is  not  required 
becaase  these  amendments  do  not 
require  the  modification  of  or  additions 
to  systems,  structures,  components,  or 
design  of  a  facility  or  the  design 
approval  or  manufacturing  license  for  a 
facility  or  the  procedures  or 
organization  required  to  design, 
construct  or  operate  a  facility. 

List  of  Siibiects  in  10  CFR  Part  1 71 

Annual  charges.  Byproduct  material. 
Holders  of  certificates,  registrations,  and 
approvals,  Intergovernmental  relations. 
Non-payment  penalties.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Source  material.  Special 
nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  5  U.S.C.  552  and  553,  the  NRC 
hereby  adopts  tire  following 
amendments  to  10  CFR  Part  171. 

PART  171— ANNUAL  FEES  FOR 
REACTOR  OPERATING  LICENSES, 
AND  FUEL  CYCLE  LICENSES  AND 
MATERIALS  LICENSES,  INCLUDING 
HOLDERS  OF  CERTIFICATES  OF 
COMPLIANCE,  REGISTRATIONS,  AND 
QUALITY  ASSURANCE  PROGRAM 
APPROVALS  AND  GOVERNMENT 
AGENCIES  LICENSED  BY  THE  NRC 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  Sec.  7601,  Pub.  L.  99-272.  100 
Stat.  146,  as  amended  by  sec.  5601,  Pub.  L. 
100-203, 101  Stat.  1330,  as  amended  by  sec. 
3201,  Pub,  L.  101-239,  103  Stat.  2106  as 
amended  by  sec.  6101,  Pub.  L.  101-508,  104 
Stat.  1388  (42  U.S.C.  2213):  sec.  301.  Pub.  L. 
92-314,  86  Stat.  222  (42  U.S.C.  2201  (vv));  sec. 
201,  88  Stat.  1242,  as  amended  (42  U.S.C. 
5841);  sec.  2903,  Pub.  L  102-486.  106  Stat. 
3125  (42  U.S.C.  2214  note). 

2.  In  §  171.15,  paragraphs  (c)(3)  and 
(c)(4)  are  added  to  read  as  follows: 

§  171.15  Annual  fees:  reactor  operating 
licenses. 


(3)  The  FY  1991  surcharge  to  be 
added  to  each  operating  power  reactor 
is  $266,000.  This  amount  is  calculated 
by  dividing  the  total  cost  for  these 
activities  ($29.0  million)  by  the  number 
of  operating  power  reactors  (109). 
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(4)  The  FY  1992  surcharge  to  be 
added  to  each  operating  power  reactor 
is  $281,000.  This  amount  is  calculated 
by  dividing  the  total  cost  for  these 
activities  ($30.6  million)  by  the  number 
of  operating  power  reactors  (109). 
***** 

3.  In  §  171.16,  paragraphs  (f)  and  (g) 
are  added  to  read  as  follows; 


§  171.16  Annual  Fees:  Materials 
Licensees,  Holders  of  Certificates  of 
Compliance,  Holders  of  Sealed  Source  »>d 
Device  Registrations,  Holders  of  Quality 
Assurance  Program  Approvais  and 
Government  agencies  iicensed  by  the  NRC. 
***** 

(f)  To  recover  FY  1991  costs  relating 
to  LLW  disposal  generic  activities,  an 
additional  charge  of  $62,300  has  been 
added  to  fee  Categories  l.A.(l),  l.A.(2) 
and  2.A.(1);  an  additional  charge  of 
$1,400  has  been  added  to  fee  Categories 


I.B.,  l.D.,  2.C.,  3.A.,  3.B..  3.C.,  3.L.. 

3.M.,  3.N..  4.A..  4.B.,  4.C,  5.B..  6.A.,  and 
7.B.,  and  an  additional  charge  of 
$21 ,000  has  been  added  to  fee  Category 
17.  For  comparative  purposes  the  table 
following  shows,  for  each  materials  fee 
category,  the  total  surcharge  assessed  in 
FY  1991,  the  FY  1991  amended 
surcharges  and  the  amount  of 
overpayment  resulting  in  a  refund  duo 
or  a  credit  given  certain  categories  of 
materials  licensees. 


Schedule  of  Materials  Annual  Fee  Surcharges 


Fee  category » 

FY  1991  sur¬ 
charge  as¬ 
sessed  2 

FY  1991 
amerxled  sur¬ 
charge  2 

Amount  of 
overpayment 

Special  nuclear  material: 

$143,500 

35,900 

1,500 

$62,400 

62,400 

1,500 

100 

$81,100 

1  n 

1  c 

100 

1  0 

1,500 

$143,500 

1,500 

$62,400 

Source  material: 

$81,100 

P  ^  jpl 

100 

100 

o  o 

100 

100 

p  n 

1,500 

$1,500 

1,500 

1,500 

Byproduct  material; 

$1,500 

1,500 

^  P 

^  C: 

1,500 

1,500 

3  D 

100 

100 

q  p 

100 

100 

3  P 

100 

100 

3 

100 

100 

3  H 

100 

100 

. 

100 

100 

100 

100 

3  K  * 

100 

100 

3  1 

1,500 

1,500 

3  M 

1,500 

1,500 

3  N 

1,500 

100 

1,500 

3  O 

100 

3  P 

100 

100 

Waste  disposal  and  processing: 

$35,900 

1,500 

$34,400 

4  R 

1,500 

1,500 

4  0 

1,500 

1,500 

Well  logging: 

$100 

$100 

P 

1,500 

1,500 

Nuclear  laundries: 

$1,500 

$1,500 

Medical — human  use: 

$100 

$100 

7  R 

1,500 

1,500 

7  C 

100 

100 

civil  deferise: 

$100 

$100 

Device/sealed  source  evaluation: 

•  $100 

$100 

9  B 

100 

100 

9  0  . 

100 

100 

100 

100 

Transportation: 

inR  .  . . 

$100 

$100 

Spent  fuel  storage: 

$100 

$100 

Master  licenses: 

$22,500 

$21,000 

$1,500 

1 A  full  description  of  the  various  fee  categories  is  found  in  §  171.16(d). 
2  Includes  $100  surcharge  to  recover  costs  not  paid  by  small  entities. 
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(gj  To  recover  FY  1992  costs  relating  - 
to  LLW  disposal  generic  activities,  an 
additional  charge  of  $61,700  has  been 
added  to  fee  categories  1.A.{1),  l.A.(2), 
and  2.A.(1):  an  additional  charge  of 
$1,500  has  been  added  to  fee  Categories 


I.B.,  I.D.,  2.C.,  3.A.,  3.B.,  3.C.,  3.L., 
3.M.,  3.N.,  4.N.,  4.A.,  4.B.,  4.C.,  5.B., 
6.A.,  eind  7.B.,  and  an  additional  charge 
of  $23,100  has  been  added  to  fee 
Category  17.  For  comparative  purposes 
the  following  table  shows,  for  each 


materials  fee  category,  the  total 
surcharge  assessed  in  FY  1992,  the  FY 
1992  amendment  surcharges  and  the 
amount  of  overpayment  resulting  in  a 
refund  due  or  a  credit  given  for  certain 
categories  of  materials  licensees. 


Fee  category  ’ 


Special  nuclear  material; 

1A.(1)  . 

1.A.(2)  . 

1.B . 

1.C  . 

1. D  . 

Source  material; 

2. A.(1)  . 

2.A.(2)  . 

2.B . 

2. C  . 

Byproduct  material; 

3. A . 

3.B . 

3.C  . 

3.D  . 

3.E . 

3.F . 

3.G  . 

3.H  . 

3.1  . 

3.J  . 

3.K . 

3.L  . 

3.M  . 

3.N  . 

3.0  . 

3. P . 

Waste  disposal  and  processing; 

4. A . 

4.B . 

4. C  . 

Well  logging; 

5A . 

5. B . 

Nuclear  laundries; 

6. A . 

Medical — human  use; 

7. A . 

7.B . 

7. C  . 

Civil  defense; 

8. A . 

Device/sealed  source  evaluation; 


FY  1992  sur¬ 
charge  as¬ 
sessed  2 

FY  1992 
amended  sur¬ 
charge  2 

Amount  of 
overpayment 

$155,250 

$61,850 

$93,400 

38,950 

61,850 

1,750 

1,650 

100 

150 

150 

1,750 

1,650 

100 

155,250 

61,850 

93,400 

150 

150 

150 

150 

1,750 

1,650 

100 

1,750 

1,650 

100 

1,750 

1,650 

100 

1,750 

1,650 

100 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

1,750 

1,650 

100 

1,750 

1,650 

100 

1,750 

1,650 

100 

150 

150 

150 

150 

38,950 

1,650 

37,300 

1,750 

1,650 

100 

1,750 

1,650 

100 

150 

150 

1,750 

1,650 

100 

1,750 

1,650 

100 

150 

150 

1,750 

1,650 

100 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

’  A  full  description  of  the  various  fee  categories  is  found  in  §  171.16(d), 
2  Includes  $150  surcharge  to  recover  costs  fX)t  paid  by  small  entities. 


36,150 


23,250 


12,900 
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Dated  at  Rockville,  MD  this  6th  day  of  May 
1994. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Executive  Director  for  Operations. 

[FR  Doc.  94-12190  Filed  5-18-94;  8:45  amj 
BILUNQ  CODE  7S90-0t-P 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  701  and  741 

Nonmember  and  Public  Unit  Accounts 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Final  amendments. 

SUMMARY:  The  final  amendments  change 
the  amount  of  nonmember  and  public 
unit  accounts  that  a  credit  union  may 
maintain,  without  a  waiver,  to  20 
percent  of  total  shares  or  $1.5  million, 
whichever  is  greater.  Credit  unions 
accepting  nonmember  and  public  unit 
accounts  in  excess  of  20  percent  of  total 
shares  are  still  required  to  develop  a 
written  plan  and  send  it  to  the  Regional 
Director.  However,  prior  NCUA 
approval  is  required  only  for  amoimts 
exceeding  20%  of  total  shares  and  $1.5 
million. 

EFFECTIVE  DATE:  June  20,  1994. 
ADDRESSES:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3420 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McKeima,  Staff  Attorney, 
Office  of  General  Counsel,  at  the  above 
address,  or  telephone:  (703)  518-6540. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  NCUA  Board,  as  peurt  of  its 
ongoing  program  of  regulatory  review,  is 
revising  the  regulation  under  which 
federally  insured  credit  unions  maintain 
nonmember  and  public  unit  accounts. 
Federal  credit  unions  (FCUs)  are 
authorized  by  section  107(6)  of  the 
Federal  Credit  Union  Act  (12  U.S.C. 
1757(6)]  to  receive  nonmember  shares 
from  other  credit  unions,  from  certain 
governmental  entities  (“public  units”) 
and,  if  the  credit  union  has  a  “low- 
income”  designation  from  NCUA,  from 
other  outside  sources.  These 
nonmember  accounts,  and  equivalent 
accounts  authorized  for  federally 
insured  state  credit  unions  under  state 
law  are  defined  by  section  101(5)  of  the 
Act  (12  U.S.C.  1752(5)]  as  “accounts” 
and  “member  accoimts”  for  purposes  of 
the  various  provisions  of  the  FCU  Act. 
including  those  establishing  insurance 
coverage  by  the  National  Ci^it  Union 
Share  Insurance  Fund  (NCUSIF). 


Prior  to  these  final  amendments. 
NCUA’s  regulation  on  nonmember 
accounts  has  required  any  federally- 
insured  credit  union  that  wishes  to 
accept  nonmember  accounts  in  excess  of 
20  percent  of  total  shares  to  submit  to 
NCUA  a  plan  setting  forth  the  intended 
use  of  the  funds  and  obtain  NCUA 
approval.  On  February  28, 1994,  the 
NCUA  Board  issued  proposed 
amendments  to  change  the  amount  of 
nonmember  and  public  unit  accoimts 
that  a  credit  union  may  maintain 
without  a  waiver,  to  20  percent  of  total 
shares  or  $1.5  million,  whichever  is 
greater  (See  59  FR  10334,  March  4, 

1994).  The  Board  is  now  adopting  these 
proposed  amendments,  without 
substantive  change  from  the  proposal. 

B.  Comments 

Thirteen  comments  were  received.  Six 
were  received  firom  FCUs,  one  from  a 
state-chartered  credit  union,  one  from  a 
state  credit  union  league,  three  from 
national  trade  associations,  and  two 
from  bank  trade  organizations.  Six 
commenters  expre^ed  complete 
approval  of  the  proposed  amendments. 
Most  of  these  commenters  believe  the 
amendments  will  not  have  an  effect  on 
safety  and  soundness  and  will  greatly 
reduce  paperwork  requirements.  Five 
commenters  expressed  general  support. 
The  bank  trade  organizations  opposed 
the  proposed  amendments. 

C,  Discussion 

The  Board  proposed  that  a  credit 
imion  be  able  to  maintain  permissible 
nonmember  accoimts  up  to  20  percent 
of  total  shares  or  $1.5  million, 
whichever  is  greater,  before  a  waiver  by 
the  regional  director  is  required.  Eleven 
commenters  supported  this  rule  change. 
They  believe  that  this  amendment 
would  generally  benefit  smaller  credit 
unions  by  allowing  them  to  receive 
significant  amounts  of  nonmember 
deposits  without  the  administrative 
delay  caused  hy  the  current  regulation. 
However,  two  of  these  commenters 
would  go  further  and  remove  aU 
limitations  on  the  use  of  nonmember 
deposits. 

One  commenter  recommended  that 
the  final  rule  provide  for  an  aimual 
automatic  increase  of  $250,000  in  the 
$1.5  million  nonmember  threshold.  The 
Board  has  determined  that  it  will  not 
increase  the  $1.5  million  threshold  until 
it  has  an  opportunity  to  assess  the 
impact  of  ^is  fined  rule. 

As  under  the  current  rule,  all  credit 
unions  accepting  nonmember  accounts 
in  excess  of  20  percent  of  total  shares 
will  be  required  to  have  a  plan  for  the 
use  of  such  deposits.  The  plan  must 
describe  how  nonmember  accounts  will 


be  used  to  serve  the  credit  union’s 
membership,  e.g.,  by  providing  loans  to 
its  members  or  throu^  increased 
earnings.  The  credit  union  must  submit 
the  plan  to  the  regional  director,  prior 
to  receiving  nonmember  accounts  in 
excess  of  20  percent,  for  NCUA’s  ' 
information  and  monitoring.  However, 
under  the  change,  NCUA  approval  will 
not  be  required  unless  the  aggregate 
amount  exceeds  both  20  percent  of 
shares  and  $1.5  million.  Three 
commenters  objected  to  the  production 
of  a  written  plan  by  credit  unions  with 
nonmember  deposits  exceeding  20 
percent  of  total  shares  but  less  than  $1.5 
million.  They  befieve  the  requirement 
for  a  written  plan  in  such  circumstances 
generates  needless  paperwork.  These 
commenters  suggest  a  written  plan 
should  only  be  required  in  connection 
with  a  waiver  request.  The  Board 
disagrees.  Although  the  requirement  for 
a  written  plan  may  disproportionately 
afreet  small  credit  unions,  the  plan  is  a 
necessary  component  to  the  successful 
management  of  nonmember  deposits. 

One  commenter  recommended  that  in 
addition  to  the  written  plan,  the  credit 
union  should  also  provide  details  on 
how  the  credit  union  plans  to  be 
completely  self  sustaining  with  regard 
to  member  deposits.  This  commenter 
believes  that  these  credit  unions  need  to 
eventually  become  independent  from  all 
public  unit  and  nonmember  deposits. 
While  this  is  a  worthy  goal  for  ^1  credit 
unions,  it  fails  to  recognize  the  reality 
that  many  low-income  credit  unions 
will  have  long  term  needs  for,  and 
legitimate  uses  of,  nonmember  funds. 
The  Board  declines  to  adopt  this 
recommendation. 

One  commenter  recommended  in 
those  cases  where  a  waiver  is  required, 
that  the  rule  specify  that  the  business 
plan  must  be  approved  by  NCUA  before 
the  waiver  is  granted.  This  is  implicit  in 
the  waiver  decision.  The  region^ 
director  will  only  grant  a  waiver  if  the 
business  plan  is  acceptable. 

D.  Request  for  Comments 

The  Board  requests  comment  on 
whether  periodic  reporting  on  the 
sources  and  uses  of  nonmember  shares, 
in  excess  of  20  percent  of  total  shares, 
should  be  established.  The  Board 
considered  a  monthly  or  quarterly 
reporting  requirement  or  alternatively, 
revisions  to  the  NCUA  Call  Report 
(NCUA  Form  5300),  to  gather  additional 
information  on  sources  and  uses  of 
nonmember  funds.  Five  commenters 
objected  to  the  suggestion  that  credit 
unions  submit  monthly  or  quarterly 
reports  on  the  use  of  nonmember 
deposits.  These  commenters  believe  a 
new  reporting  requirement  would  be 
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contrary  to  the  intent  of  the  higher 
dollar  limit  and  would  increase 
regulatory  burden  on  small  credit 
unions.  Two  of  these  commenters 
suggested  the  regional  director  exercise 
oversight  of  troubled  credit  unions  as 
appropriate.  One  commenter  supported 
the  use  of  quarterly  periodic  reporting 
on  the  sources  and  uses  of  nonmember 
deposits  in  excess  of  20  percent.  This 
commenter  believes  such  a  requirement 
will  give  NCUA  the  ability  to  determine 
whether  or  not  a  credit  union  is 
adhering  to  its  written  plan  as  well  as 
protect  the  NCUSIF.  Three  commenters 
supported  a  revision  of  the  Call  Report 
to  gather  additional  information  on 
nonmember  accounts  but  two  of  these 
commenters  objected  to  reporting  on  the 
sources  and  uses  of  nonmember 
deposits.  The  Board  agrees  that 
increased  reporting  may  be  burdensome 
to  small  credit  unions  and  therefore  will 
not  require  any  additional  reporting. 
However,  NCUA  will  allot  more  time  for 
additional  on-site  examiner  review. 

The  Board  also  specifically  requested 
comment  on  the  length  of  an  approved 
waiver  in  those  cases  where  a  waiver 
request  and  approval  are  still  required. 
The  regulation  currently  states  in 
§  701.32(b)(2)  that  the  waiver  request 
will  normally  be  for  a  two  year  period. 
Three  commenters  believe  that  the 
current  two  year  period  is  appropriate. 
One  commenter  stated  that  the  regional 
director  should  have  full  discretion  to 
set  the  length  of  the  waiver.  Two 
commenters  stated  that  the  length  of  the 
waiver  should  be  open-ended  but  could 
be  terminated  at  any  time  by  the 
regional  director.  Three  commenters 
suggested  the  waiver  period  should  be 
for  three  years.  Two  of  these  commenter 
stated  the  wavier  should  be  routinely 
renewed  unless  a  credit  union  seeks  a 
waiver  for  an  expanded  amount  or  an 
examiner  determines  that  a  renewal  of 
the  waiver  would  present  safety  and 
soundness  concerns.  One  commenter 
suggested  that  the  waiver  should  be 
granted  for  five  years. 

The  Board  believes  the  current 
language  provides  the  regional  director 
with  sufficient  discretion  to  approve 
waivers  for  shorter  or  longer  periods, 
especially  since  the  number  of  waivers 
should  decrease  with  the  adoption  of 
these  amendments.  Furthermore,  the 
Board  is  not  inclined  to  permit  an 
automatic  renewal  of  the  waiver.  An 
automatic  renewal  would  make  the 
timefirame  meaningless  and  may  tend  to 
actually  promote  a  continuing 
dependence  on  nonmember  deposits. 
Therefore  the  Board  is  not  making  any 
changes  to  the  length  of  the  waiver. 

Two  commenters  stated  that  the 
nonmember  limitations  should  not  be 


applied  to  any  funds  received  in 
connection  with  the  proposed  new 
federal  community  Development 
Banking  and  Financial  Institutions 
program  or  enterprise  zone  grants.  The 
Board  will  consider  such  action  if  and 
when  such  legislation  is  established. 

The  Board  has  adopted  the  proposed 
amendments  in  final  with  only  a  minor 
technical  change.  Language  has  been 
added  to  §  701.32(b)(2)  to  clarify  that  a 
copy  of  the  credit  union’s  plan  must  be 
forwarded  to  the  Regional  Director.  The 
Board  believes  that  the  final 
amendments  remove  burdens  on  small 
credit  unions  as  well  as  provide  them 
with  greater  flexibility  in  the 
maintenance  of  nonmember  deposits 
without  significantly  increasing  the  risk 
to  the  NCUSIF. 

The  Board  has  also  made  a  technical 
change  to  §  741.6(a),  which  references 
the  limitation  on  nonmember  deposits. 
The  change  is  made  to  conform  this 
section  to  the  amendments  in  §  701.32. 
The  change  deletes  the  term  “20%”. 

Paperwork  Reduction  Act 

The  final  amendments  do  not  change 
paperwork  requirements. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  a  proposed  regulation 
may  have  on  a  substantial  number  of 
small  credit  unions  (primarily  those 
under  $1  million  in  assets).  The  revised 
rule  is  generally  less  restrictive  than  the 
current  regulation.  Overall,  the  NCUA 
Board  expects  the  change  to  benefit 
credit  unions  by  permitting  them  to 
maintain  a  larger  amount  of  nonmember 
accounts  before  requesting  a  waiver 
from  the  Regional  Director.  Accordingly, 
the  Board  determines  and  certifies  that 
this  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions  and  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The 
amendment  applies  to  federally-insured 
state-chartered  credit  unions  that  accept 
public  unit  and  nonmember  accounts. 
The  final  rule  would  make  it  possible 
for  a  federally-insured  credit  union  to 
accept  a  larger  amount  of  nonmember 
deposits  without  requesting  an 
exemption. 


List  of  Subjects 
12  CFR  Part  701 

Credit  unions.  Nonmember  accounts, 
Public  units. 

12  CFR  Part  741 

Bank  deposit  insurance,  Credit 
unions.  Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union 
Administration  Board. 

Dated:  May  12, 1994. 

Becky  Baker, 

Secretary  of  the  Board. 

Accordingly,  NCUA  is  amending  12 
CFR  parts  701  and  741  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755, 1756, 
1757, 1759, 1761a,  1761b, 1766,  1767,  1782, 
1784, 1787  and  1789.  Section  701.6  is  also 
authorized  by  31  U.S.C.  3717.  Section  701.31 
is  also  authorized  by  15  U.S.C.  1601  et  seq., 

42  U.S.C.  1861  and  42  U.S.C.  3601-3610. 

2.  Section  701.32(b)  is  amended  by 
redesignating  paragraphs  (b)(2)  through 
(b)(4)  as  paragraphs  (b)(4)  through  (b)(6) 
respectively,  revising  paragraph  (b)(1) 
and  the  newly  designated  (b)(6),  and 
adding  new  paragraphs  (b)(2)  and  (b)(3) 
to  read  as  follows: 

§  701 .32  Payments  on  shares  by  public 
units  and  nonmembers,  and  low-income 
designation. 

***** 

(b)  Limitations.  (1)  Unless  a  greater 
amount  has  been  approved  by  the 
Regional  Director,  the  maximum 
amount  of  all  public  unit  and 
nonmember  accounts  shall  not,  at  any 
given  time,  exceed  20%  of  the  total 
shares  of  the  federal  credit  union  or  $1.5 
million,  whichever  is  greater. 

(2)  Before  accepting  any  public  unit  or 
nonmember  shares  in  excess  of  20%  of 
total  shares,  the  board  of  directors  must 
adopt  a  specific  written  plan  concerning 
the  intended  use  of  these  shares  and 
forward  a  copy  of  the  plan  to  the 
Regional  Director.  The  plan  must 
include: 

(i)  A  statement  of  the  credit  union’s 
needs,  sources  and  intended  uses  of 
public  unit  and  nonmember  shares; 

(ii)  Provision  for  matching  maturities 
of  public  unit  and  nonmember  shares 
with  corresponding  assets,  or 
justification  for  any  n?'S  ua?oh;  and 

(iii)  Provision  for  adaqua;  'i  income 
spread  between  public  anit  and 
nonmember  shares  and  corresponding 
assets. 
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(3)  A  federal  credit  union  seeking  an 
exemption  from  the  limits  of  paragraph 
(b)(1)  of  this  section  must  submit  to  the 
Regional  Director  a  written  request 
including: 

(i)  The  new  maximum  level  of  public 
imit  and  nonmember  shares  requested, 
either  as  a  dollar  amoiint  or  a  percentage 
of  total  shares; 

(ii)  The  current  plan  adopted  by  the 
credit  union’s  board  of  directors 
concerning  the  use  of  new  public  unit 
and  nonmember  shares; 

(iii)  A  copy  of  the  credit  union’s  latest 
financial  statement;  and 

(iv)  A  copy  of  the  credit  union’s  loan 
and  investment  policies. 

it  It  "k  h  It 

(6)  Upon  expiration  of  an  exemption, 
nonmember  shares  currently  in  the 
credit  union  in  excess  of  the  limits 
established  pursuant  to  (b)(1)  of  this 
section  will  continue  to  be  insured  by 
the  National  Credit  Union  Insurance 
Fund  within  applicable  limits.  No  new 
shares  in  excess  of  the  limits  established 
pursuant  to  (b)(1)  of  this  section  shall  be 
accepted.  Existing  share  certificates  in 
excess  of  the  limits  established  pursuant 
to  (b)(1)  of  this  section  may  remain  in 
the  credit  union  only  until  maturity. 

3.  The  authority  citation  for  part  741 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1757, 1766,  and  1781- 
1790. 

Section  741.11  is  also  authorized  by  31 
U.S.C  3717. 

§741.6  [Amended] 

4.  Section  741.6(a)  is  amended  by 
removing  the  term  "20%”. 

(FR  Doc.  94-12120  Filed  5-18-94;  8:45  am) 
BILLING  CODE  7S3S-01-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  93-NM-30-AD;  Amendment 
39-8913;  AD  94-10-06] 

Airivorthirsess  Directives;  Boeing 
Model  707/720  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  certain  Boeing  Model  707/ 
720  series  airplanes,  that  requires 
certain  structural  inspections  of  older 
airplanes.  This  amendment  is  prompted 
by  reports  of  incidents  involving  fatigue 
cracking  and  corrosion  In  transport 


category  airplanes  that  are  approaching 
or  have  exceeded  their  economic  design 
service  goal.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
degradation  of  the  structural  capabilities 
of  the  affected  airplanes.  This 
amendment  relates  to  the 
recommendations  of  the  Airworthiness 
Assurance  Task  Force  assigned  to 
review  Model  707/720  series  airplanes, 
which  indicate  that,  to  assure  long  term 
continued  operational  safety,  various 
structural  inspections  should  be 
accomplished. 

DATES;  Effective  June  20. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  20, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124—2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  Nojlh  Capitol 
Street,  NW..  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Forde,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2771;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  707/ 
720  series  airplanes  was  published  in 
the  Federal  Register  on  October  18, 

1993  (58  FR  53678).  That  action 
proposed  to  require  inspections  of 
certain  structural  components  on  older 
airplanes  for  cracks,  corrosion,  and 
other  discrepancies,  and  repair  or 
correction  of  discrepancies,  if  nece.ssary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter  requests  that  the 
structural  inspections  and  modifications 
referenced  in  section  A.3  and  section 
A.4  of  appendix  A  of  Boeing  Document 
Number  D6-54996,  “Aging  Airplane 
Service  Bulletin  Structural  Modification 
and  Inspection  Program — Model  707/ 
720,’’  Revision  D,  dated  January  23, 


1992,  be  combined  and  addressed  as  a 
single  AD  action,  rather  than  in  two 
separate  actions,  as  proposed  by  the 
FAA  in  this  notice.  This  commenter 
points  out  that  the  FAA  previously 
issued  AD  94-06-08,  Amendment  39- 
8856  (59  FR  13446,  March  22. 1994), 
which  requires  the  accomplishment  of  a 
certain  structural  modification  of  the 
wing  front  spar  lower  chord  in 
accordance  with  section  A.3  of 
appendix  A  of  the  Boeing  Document. 

Tliis  commenter  contends  that  by 
issuing  a  single  AD  to  cover  both 
sections  of  the  Boeing  Document,  the 
FAA  will  contribute  to  reducing  the  cost 
and  complexity  of  publishing  and 
tracking  multiple  AD’s,  while 
maintaining  the  same  level  of  safety. 

The  FAA  does  not  concur  with  tms 
commenter’s  request,  specifically 
because  of  the  nature  of  the 
requirements  of  the  rules.  The 
requirements  contained  in  AD  94-06-08 
address  a  single  structural  modification 
applicable  to  Model  707  series  airplanes 
listed  in  Appendix  A.3  of  the  Boeing 
Document.  The  compliance  time  for 
accomplishing  that  modification  is 
based  on  either  the  number  of  flight 
cycles  on  the  airplane  or  a  specific 
calendar  time.  The  requirements  of  this 
AD,  however,  address  structural 
inspections  for  both  Model  707  and 
Model  720  series  airplanes  listed  in 
section  4  and  appendix  A.4  of  the 
Boeing  Document.  The  compliance 
times  for  implementation  of  these 
various  inspections  vary,  as  do  the 
repetitive  inspection  intervals.  The  FAA 
considers  that  combining  the 
requirements  for  these  dissimilar 
actions  into  one  complex  AD  would 
create  unnecessary  confusion  for 
affected  operators.  Therefore,  the  FAA 
finds  it  appropriate  to  issue  one  AD 
addressing  the  modification  and  another 
AD  addressing  “inspections  only.”  This 
method  of  issuance  will  ease  tracking  of 
and  facilitate  compliance  with  the 
requirements  of  these  two  separate 
AD’S. 

Since  the  issuance  of  the  proposal,  the 
FAA  has  reviewed  and  approved 
Revision  E  of  Boeing  Document  Number 
D6-54996,  “Aging  Airplane  Service 
Bulletin  Structural  Modification  and 
Inspection  Program — Model  707/720,” 
dated  March  8, 1994.  The  inspections 
described  in  this  revision  are  identical 
to  those  described  in  Revision  D,  which 
was  referenced  in  the  proposal  as  the 
appropriate  source  of  service 
information.  The  only  change  effected 
by  Revision  E  is  that  it  excludes  the 
inspections  of  the  upper  skin  on  the 
wing  center  section  described  in  Boeing 
Service  Bulletin  2590.  The  actions 
specified  in  Boeing  Service  Bulletin 
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2590  currently  are  the  subject  of  AD  68- 
18-03,  Amendment  39-2056.  In  light  of 
this,  the  final  rule  has  been  revised  to 
reference  Revision  E  of  the  Boeing 
Document  as  the  appropriate  source  of 
service  information  in  order  to  eliminate 
these  redimdant  inspection 
requirements.  The  appUcability  of  the 
final  rule  has  also  been  revised  to 
reference  those  airplanes  listed  in 
Revision  E  of  the  Boeing  Document  in 
order  to  exclude  those  airplanes  that  are 
subject  to  the  requirements  of  Boeing 
Service  Bulletin  2590.  Additionally,  the 
economic  impact  information,  below, 
has  been  revised  to  reflect  the  deletion 
of  these  inspections  fi'om  the  required 
number  of  work  hours  for 
accomplishment  of  the  actions  required 
by  this  final  rule. 

Upon  further  review  of  the  inspection 
actions  required  by  this  AD,  the  FAA 
has  revised  the  final  rule  to  extend  the 
proposed  15-month  compliance  time  to 
18  months  (for  airplanes  that  have 
surpassed  the  specified  compliance 
threshold  in  terms  of  accumulated  flight 
cycles  or  time-in-service).  The  FAA  has 
determined  that  increasing  the 
compliance  time  by  an  additional  three 
months  will  not  adversely  affect  safety, 
and  will  allow  the  inspections  to  be 
performed  during  regularly  scheduled 
maintenance  at  a  main  base  where 
special  equipment  and  trained 
maintenance  personnel  will  be  available 
if  necessary.  Moreover,  this  is  the 
compliance  time  currently 
recommended  by  the  manufacturer  in 
the  latest  revision  to  the  Boeing 
Document,  which  is  referenced  in  the 
final  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  416  Model 
707/720  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  82  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  691  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is.$55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $3,116,410,  or  $38,005  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 


those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD’s 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear  • 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  most 
prudent  operators  would  accomplish 
the  required  actions  even  if  they  were 
not  required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  AD.  As  a 
matter  of  law,  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  type 
design  and  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 

In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
AD,  makes  a  finding  of  an  imsafe 
condition,  this  means  that  this  cost- 
beneficial  level  of  safety  is  no  longer 
being  achieved  and  that  the  required 
actions  are  necessary  to  restore  that 
level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for  this  AD  would  be  redundant 
and  unnecessary. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  firom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows- 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

94-10-06  Boeing:  Amendment  39-8913. 

Docket  93-NM-80-AD. 

Applicability:  Model  707/720  series 
airplanes,  as  listed  in  section  4  and  appendix 
A.4  of  Boeing  Document  D6-54996,  “Aging 
Airplane  Service  Bulletin  Structural 
Modification  and  Inspection  Program — 

Model  707/720,”  Revision  E,  dated  March  8. 
1994;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  degradation  of  the  structural 
capability  of  the  airplane,  accomplish  the 
following; 

(a)  Accomplish  the  inspections  specified  in 
Section  4  and  Appendix  A.4  of  Boeing 
Document  Number  D6-54996,  “Aging 
Airplane  Service  Bulletin  Structural 
Modification  and  Inspection  Program — 

Model  707/720,”  Revision  E,  dated  March  8, 
1994,  in  accordance  with  the  schedule 
specified  in  paragraph  (b)  of  this  AD.  Repeat 
these  inspections  thereafter  at  intervals  not  to 
exceed  those  specified  in  the  Boeing 
Document  for  each  inspection. 

(b)  The  maximum  initial  inspection  time 
for  the  inspections  required  by  paragraph  (a) 
of  this  AD  shall  be  the  later  of  the  times 
specified  in  either  paragraph  (b)(1)  or  (b)(2) 
of  this  AD: 

(1)  The  threshold  for  inspection  time  for 
the  inspection  specified  in  the  Boeing 
Document,  measured  as  an  accumulated  total 
of  flight  cycles  or  time-in-service,  as 
appropriate:  or 

(2)  The  “phase-in”  period  for  the 
inspection  specified  in  the  Boeing  Document, 
measured  from  a  date  18  months  after  the 
effective  date  of  this  AD. 

Note  1:  For  the  purposes  of  this  AD,  the 
“phase-in  period”  is  defined  as  the  allowable 
period  to  accomplish  the  initial  inspection 
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when  the  “threshold”  specified  in  paragraph 

(b)(1)  of  this  AD  is  imminent  or  has  elapsed. 

(c)  If  any  discrepant  condition  identified  in 
the  service  bulletins  (that  are  specified  in  the  . 
Boeing  Document)  is  found  as  a  result  of  the 
inspections  required  by  this  AD,  prior  to 
further  flight,  accomplish  the  corresponding 
corrective  action  specified  in  the  service 
bulletins. 

(d)  The  terminating  action  for  each 
inspection  required  by  paragraph  (a)  of  this 
AD  consists  of  the  accomplishment  of  the 
modification  specified  in  the  corresponding 
service  bulletin. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2;  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(0  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  inspections  and  corrective  actions 
shall  be  done  in  accordance  with  Boeing 
Document  Number  D&-54996,  “Aging 
Airplane  Service  Bulletin  Structural 
Modification  and  Inspection  Program — 
Model  707/720,”  Revision  E,  dated  March  8, 
1994,  which  includes  the  following  list  of 
effective  pages: 


Revision 

Page  Na 

level  shown 

on  page 

List  of  active  pages: 

Pages  c.1  and  c.2  . 

E 

(Note:  The  issue  date  of  Revision  E  is 
indicated  only  on  the  title  page;  no  other 
page  of  the  document  is  dated.)  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(h)  This  amendment  becomes  effec  tive  on 
June  20, 1994. 

Issued  in  Renton,  Washington,  on  May  6, 
1994. 

S.  R.  Miller, 

Acting  Manager, 

Transport  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  94-11523  Filed  5-18-94;  8:45  ami 
BILUNG  CODE  491 0-13-0 


14  CFR  Part  39 

[Docket  No.  93-NM-151-AD;  Amendment 
39-8917;  AD  94-1D-101 

Airworthiness  Directives;  Boeing 
Model  747-100,  -200,  and  -300  Series 
Airplanes  Equipped  With  Pratt  & 

Whitney  JT9D  Series  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  747-100, 
-200,  and  -300  series  airplanes,  that 
requires  modification  of  the  thrust 
reverser  control  system  by  installing  a 
solenoid-operated  shut-off  valve.  This 
amendment  is  prompted  by  incidents  of 
deployment  of  the  engine  fan  thrust 
reverser  during  flight.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  deployment,  which  could 
result  in  reduced  controllability  of  the 
airplane. 

DATES:  Effective  June  20, 1994. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  20, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Michael  Collins,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2689; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  747-100, 
-200,  and  -300  series  airplanes 
equipped  with  Pratt  &  Whitney  JT9D 
series  engines,  was  published  in  the 
Federal  Register  on  December  7, 1993 
(58  FR  64386).  That  action  proposed  to 
require  modification  of  the  thrust 
reverser  control  system  by  installing  a 
solenoid-operated  shut-off  valve. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 


making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Several  commenters  contend  that  the 
proposed  modification  is  not  necessary 
and  the  proposed  rule  should  be 
withdrawn.  These  commenters  state  that 
the  high  reliability  of  both  the  Thrust 
Reverser  Sequencing  Mechanism 
(TRSM)  and  the  thrust  reverser  system 
preclude  the  need  for  the  proposed 
shut-off  valve  installation.  These 
commenters  note  that  the 
manufacturer's  service  bulletin 
referenced  in  the  proposal  does  not 
clearly  state  that  the  shut-off  valve  will 
prevent  an  in-flight  deployment  of  the 
thrust  reversers.  The  FAA  does  not 
concur.  The  reliability  of  the  TRSM  or 
the  thrust  reverser  system  does  not 
affect  the  requirement  for  the  solenoid- 
operated  shut-off  valve.  An  in-flight 
deployment  of  a  thrust  reverser  can 
occur  even  with  a  fully  functioning 
thrust  reverser  system  with  all 
components  (including  the  TRSM) 
opierating  within  maintenance  limits,  if 
the  pneumatic  signal  line  vent  on  the 
Directional  Control  Valve  (DCV) 
becomes  plugged.  The  installation  of  the 
shut-off  valve  prevents  this  single 
malfunction  from  causing  such  a 
deployment. 

Further,  the  design  of  the  thrust 
reverser  ccmtrol  system  is  such  that 
there  is  a  constant  supply  of  pneumatic 
signal  air  to  the  DCV.  When  the  thrust 
levers  are  in  the  “idle”  or  “forward 
thrust”  position,  air  flows  through  the 
DCV  to  the  stow  port  of  the  gear 
switching  actuator.  Signal  air  leakage 
from  the  stow  chamber  to  the  deploy 
chamber  occurs  even  with  an  actuator 
that  is  within  overhaul  limits.  The 
signal  air  that  leaks  into  the  deploy 
chamber  is  designed  to  be  vented 
through  the  actuator  deploy  port  and  the 
deploy  signal  line  to  the  DCV,  where  it 
exits  through  the  DCV  vent.  If  this  vent 
path  becomes  plugged,  the  pressure  in 
the  deploy  chamber  will  rise. 
Pressurization  of  the  deploy  chamber  of 
the  gear  switching  actuator  can  cause 
the  ge^u•  switching  actuator  to  move  to 
the  “deploy”  position. 

Additionally,  drive  air  is  supplied  to 
the  thrust  reverser  Pneumatic  Drive  Unit 
(PDU)  through  a  Pressure  Regulator 
Shut-off  Valve  (PRSOV).  The  PRSOV 
opens  when  it  receives  pneumatic  signal 
air  from  the  DCV.  This  signal  is  received 
whenever  the  thrust  levers  are  moved  to 
the  idle  position,  either  in  flight  or  on 
the  ground.  If  the  DCV  vent,  deploy 
signal  line,  or  gear  switcher  actuator 
deploy  chamber  port  becomes  plugged 
and  causes  the  gear  switcher  actuator  to 
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move  to  the  "deploy”  position,  the 
thrust  reverser  will  deploy  when  the 
thnist  lever  is  moved  to  the  "idle” 
position.  Plugging  of  this  vent  pmth  has 
caused  approximately  30  (of  31)  known 
events  of  in-flight  deployment  of  the 
thrust  reversers  on  Model  747  airplanes. 
Such  plugging  has  been  caused  by 
improper  deactivation  procedures, 
pieces  of  air  filter  media,  and  ice  formed 
during  flight. 

The  installation  of  the  solenoid- 
operated  shut-off  valve  required  by  this 
AD  will  prevent  the  flow  of  pneumatic 
drive  air  to  the  PDU,  unless  the  airplane 
is  on  the  ground  and  the  reverse  thrust 
levers  are  in  the  "reverse  thrust" 
position  The  shut-off  valve  is  installed 
between  the  PRSOV  and  the  thrust 
reverser  PDU.  The  shut-off  valve  opens 
only  when  the  airplane  air/ground  logic 
is  in  the  groimd  mode  and  "reverse 
thrust"  is  selected.  Therefore,  the  shut¬ 
off  valve  is  designed  to  prevent  in-flight 
deployment  of  the  thrust  reverser  by 
preventing  the  flow  of  drive  air  to  the 
PDU  (unless  the  airplane  is  on  the 
ground  and  “reverse  thrust"  is  selected). 

There  has  been  only  one  reported  in¬ 
flight  deployment  of  a  thrust  reverser  on 
a  Model  747  involving  an  engine  that 
was  equipped  with  the  solenoid- 
operated  shut-off  valve.  However,  this 
incident  was  determined  to  have  been 
caused  by  a  maintenance  crew  that 
disconnected  the  PDU  drive  shafts  to 
the  thrust  reverser  in  order  to  deactivate 
the  thrust  reverser,  and  inadvertently 
did  not  lock  the  reverser  sleeve.  By 
disconnecting  the  two  drive  shafts,  the 
two  reverser  locking  devices  were 
disconnected.  Thus,  the  improper 
deactivation  of  the  reverser  contributed 
to  the  in-flight  deployment  incident.  By 
disconnecting  the  PDU  drive  shafts,  the 
pneumatic  drive  was  taken  out  of  the 
system;  therefore,  the  shut-off  valve  had 
no  effect  on  the  deployment. 

None  of  the  other  30  incidents  of  in¬ 
flight  deployments  of  the  thrust 
reversers  on  Model  747’s  have  occurred 
on  engines  equipped  with  the  subject 
solenoid-operated  shut-off  valve.  The 
FAA  considers  that  all  of  those  events 
could  have  been  prevented  if  the  shut¬ 
off  valve  had  been  installed. 

For  these  reasons,  the  FAA  has 
determined  tliat  installation  of  the 
solenoid-operated  shut-off  valve  is 
appropriate  and  warranted. 

Several  commenters  do  not  support 
the  need  for  the  issuance  of  the 
proposed  rule.  These  commenters  state 
that  the  Model  747  has  been  shown  to 
be  controllable  following  all  incidents  of 
in-flight  deployment  of  the  thrust 
reversers.  T^ey  contend  that  these 
incidents  of  deployment  occurred  at 
idle  thrust,  and  that  the  proposed 


modification  would  only  help  in 
preventing  uncommanded  deployments 
at  idle  thrust  or  where  improper  lockout 
of  the  reverser  sleeve  had  been 
performed.  The  FAA  does  not  concur 
with  these  commenters'  inference  that 
issuance  of  the  rule  is  not  necessary. 

The  FAA  acknowledges  that,  in  all  of 
the  known  events  of  in-flight  thrust 
reverser  deployments,  the  Right  crews 
were  able  to  control  the  airplanes  and 
land  safely.  At  the  time  this  rule  was 
proposed,  there  was  insufficient  data  to 
demonstrate  that  the  airplane  would  be 
controllable  in  all  phases  of  flight 
following  deployment  of  a  thrust 
reverser.  Recently,  however,  Boeing  has 
presented  the  results  of  a  study  it 
conducted  on  the  controllability  of  the 
airplane  following  an  in-flight 
deployment  event  in  several  phases  of 
night.  The  results  of  this  study  revealed 
that  these  .airplanes  could  experience 
certain  control  problems  in  the  event  of 
a  thrust  reverser  deployment  occurring 
during  high  speed  climb  or  possibly 
during  cruise.  This  additional 
information  on  the  controllability  of  the 
airplane  following  deployment  of  an 
outboard  thrust  reverser  further 
demonstrates  the  need  to  install  the 
solenoid-operated  shut-off  valve.  For 
example,  if  the  thrust  lever  is  moved 
rapidly  to  the  “idle”  position  from  a 
high  power  setting,  and  the  DCV  vent  is 
plugged  (e.g.,  by  ice),  the  thrust  reverser 
could  deploy  at  a  high  thru.st  level  as 
the  engine  decelerates.  The  installation 
of  the  shut-off  valve  is  designed  to 
prevent  pneumatic  drive  air  from 
powering  the  PDU,  unless  the  airplane 
is  on  the  ground  and  “reverser  thrust” 
is  selected,  thereby  preventing  in-flight 
deployments. 

Several  commenters  request  that  the 
proposed  rule  be  revised  to  allow  the 
accomplishment  of  certain  revised 
maintenance  practices,  in  lieu  of 
installation  of  the  shut-off  valve.  These 
commenters  point  out  that  the  majority 
of  the  incidents  of  in-flight  deployments 
of  thrust  reversers  have  involved 
improper  or  outdated  maintenance 
practices  relative  to  deactivating  the 
reverser.  The  Model.  747  Maintenance 
Manual  has  been  revised  to  delete  all 
deactivating  procedures  except  one, 
which  involves  disconnecting  the  PDU 
drive  shafts  and  then  ensuring  that  the 
reverser  sleeve  is  locked  in  the  stowed 
position.  The  commenters  contend  that, 
with  such  procedures  now  deleted  from 
normal  maintenance  practices, 
circumstances  that  previously  would 
have  led  to  a  deployment  incident  will 
now  be  eliminated.  The  FAA  does  not 
concur.  Although  this  new  maintenance 
procedure  may  serve  to  preclude  in¬ 


flight  deployments  caused  by  improper 
deactivating  procedures,  the  FAA  finds 
that  no  maintenance  procedure  can 
prevent  in-flight  deployments  caused  by 
blocking  of  the  DCV  vent  (by  ice,  foreign 
objects,  etc.).  Additionally,  the  FAA 
points  out  that  several  revisions  had 
been  made  previously  to  the  Model  747 
Maintenance  Manual  in  an  attempt  to 
prevent  in-flight  deployments  of  the 
thrust  reverser,  yet  deployments  have 
continued  to  occur.  As  stated  elsewhere 
in  this  preamble,  the  FAA  considers  that 
the  installation  of  the  subject  shut-off 
valves  would  have  prevented  30  of  the 
31  known  incidents  of  in-flight 
deployments  on  Model  747’s.  since 
those  incidents  involved  blocking  of  the 
DCV  vent. 

Numerous  commenters  request  that 
the  proposed  compliance  time  of  24 
months  for  modification  be  extended  to 
between  36  months  and  5  years.  Several 
of  these  commenters  point  out  that  there 
is  a  300-  to  400-day  lead  time  necessary 
for  purchasing  and  obtaining  necessary 
parts.  This  lengthy  lead  time  for  parts 
delivery  would  seriously  hamper 
affected  operators’  ability  to  comply 
with  the  proposed  rule  within  a  24- 
month  deadline,  and  would  cause  major 
scheduling  problems,  delays,  and  flight 
cancellations.  Other  commenters 
request  an  extension  to  in  order  to  allow 
the  modification  to  be  accomplished 
during  a  regularly  scheduled  "heavy” 
maintenance  visit  (“D”  check)  at  a  main 
base,  where  required  equipment  and 
trained  personnel  would  be  available. 
The  FAA  agrees  that  the  compliance 
time  can  be  extended  somewhat.  Based 
on  information  provided  by  the 
commenters  concerning  parts 
availability,  the  FAA  has  determined 
that  a  compliance  time  of  36  months  is 
appropriate  in  order  to  accommodate 
the  time  necessary  for  affected  operators 
to  order,  obtain,  and  install  the 
modification;  and  will  not  compromi.se 
safety.  The  final  rule  has  been  revised 
accordingly. 

Certain  commenters  request  that  the 
proposed  rule  be  revised  to  permit  the 
installation  of  unmodified  engines  after 
the  effective  date  of  the  AD  and  until 
the  compliance  time  for  modification. 
These  commenters  point  out  that 
proposed  paragraph  (b)  would  require 
that,  as  of  the  effective  date  of  the  rule, 
no  operator  install  an  unmodified 
engine  on  any  airplane.  However,  to 
comply  with  this  paragraph,  operators 
would  have  to  modify  all  spare  engines 
prior  to  the  effective  date  of  the  AD;  this 
would  be  impossible,  due  to  the  lead 
time  necessary  to  obtain  parts,  and 
would  impose  an  economic  burden  on 
operators.  The  FAA  concurs.  The  final 
rule  has  been  revised  to  permit 
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installation  of  an  unmodified  engine  up 
to  18  months  after  the  effective  date  of 
the  rule.  This  compliance  time  of  18 
months  is  based  on  a  1-year  period  that 
would  be  necessary  to  obtain  parts,  plus 
a  6-month  period  to  modify  all  spare 
engines. 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  require  the 
installation  of  a  new  PDU  to  prevent  the 
back  driving  of  the  thrust  reverser.  This 
commenter  has  installed  such  a  unit  in 
accordance  with  Boeing  Service 
Bulletins  747-78-2084  and  747-78- 
2090,  and  Garrett  Service  Bulletins 
126712-78-1432  and  126236-78-1332. 
Since  installation,  this  commenter  has 
not  experienced  any  in-flight 
deployments  of  the  thrust  reverser.  The 
commenter  recommends  this 
installation  in  lieu  of  the  shut-off  valve 
that  would  be  required  the  proposed 
AD.  The  FAA  does  not  concur.  The 
modification  referred  to  by  the 
commenter  entails  the  installation  of  a 
reversible  PDU  in  place  of  the  gear- 
driven  PDU  that  was  installed  on  earlier 
Model  747  airplanes  equipped  with 
Pratt  &  Whitney  JT9D  engines.  The 
pneumatic  control  system  used  with  the 
reversible  PDU  is  similiu  to  the  control 
system  used  with  the  gear-driven  PDU. 
One  difference  is  that  a  “directional 
switcher  actuator”  is  used  with  the 
reversible  PDU,  in  place  of  the  “gear 
switcher  actuator”  used  with  the  gear- 
driven  PDU;  however,  both  actuators  are 
similar  in  design,  and  their  deploy 
chamber  vent  paths  are  the  same. 
Therefore,  if  the  DCV  vent,  deploy 
signal  line,  or  the  directional  switcher 
actuator  deploy  chamber  port  becomes 
plugged,  the  directional  switcher 
actuator  could  move  to  the  “deploy” 
position.  If  this  occurs,  the  thrust 
reverser  will  deploy  when  the  thrust 
lever  is  moved  to  the  “idle”  position, 
just  as  is  the  case  for  the  gear-driven 
PDU  configuration.  Installation  of  the 
subject  shut-off  valve  will  prevent  this 
from  occurring.  In  light  of  this,  the  FAA 
has  detemiined  that  installation  of  the 
shut-olf  valve  is  necessary,  regardless  of 
the  tvpe  of  PDU  that  is  installed. 

Other  commenters  request  that  the 
proposed  rule  be  revised  to  allow 
alternative  approaches,  in  lieu  of  the 
modification,  to  address  the  identified 
unsafe  condition.  The  commenters  state 
that  the  cost  of  the  specific  proposed 
modification  is  an  unnecessary  burden 
on  operators,  and  consider  that 
improved  maintenance  procedures  are 
all  that  are  necessary  to  ensure  safety  of 
the  system.  For  the  reasons  previously 
described  in  this  preamble,  the  FAA 
does  concur  with  these  commenters’ 
specific  suggestions  for  “alternative 
approaches.”  At  this  time,  based  on  ail 


available  data  to  date,  the  FAA  has 
determined  that  the  modification 
required  by  the  AD  is  the  only  action 
that  will  prevent  in-flight  deployments 
of  the  thrust  reverser  caused  by  blockage 
of  the  DCV  vent.  No  maintenance  action 
or  acceptable  alternative  modification 
has  yet  been  presented  to  the  FAA  that 
will  prevent  a  deployinent  caused  by 
this  single  modification.  However, 
under  the  provisions  of  paragraph  (c)  of 
the  final  rule,  operators  may  request 
approval  of  the  use  of  alternative 
methods  of  compliance,  provided  that 
sufficient  data  is  presented  to  the  FAA 
to  justify  the  request. 

Numerous  commenters  request  that 
the  economic  impact  information 
presented  in  the  preamble  to  the  notice 
be  revised  to  provide  updated  costs. 
These  commenters  state  that  the  costs 
indicated  in  the  preamble  to  the 
proposed  rule  were  greatly 
underestimated.  The  FAA  concurs.  The 
estimated  modification  costs  that  were 
presented  in  the  preamble  to  the 
proposal  were  based  on  information 
provided  by  the  airplane  manufacturer 
at  the  time  the  proposed  rule  was  being 
developed.  The  manufacturer  has  now 
provided  updated  costs  for  the  parts  and 
labor  necessary  to  modify  affected 
airplanes,  and  the  economic  impact 
information,  below,  has  been  revised 
accordingly. 

The  economic  impact  information  has 
also  been  revised  to  update  the  current 
number  of  airplanes  that  will  be  affected 
by  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  rt?quire  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  221  Model 
747-100,  —200,  and  -300  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
-124  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  128  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  cost  approximately  $75,356  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $10,217,104, 
or  $82,396  per  airplane. 

The  numoer  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  modification 
required  by  this  AD  were  to  be 
conducted  as  a  “stand  alone”  action. 


However,  the  36-month  compliance 
time  specified  in  paragraph  (a)  of  this 
AD  allows  ample  time  for  the 
modification  to  be  accomplished 
coincidentally  with  scheduled  major 
airplane  inspection  and  maintenance 
activities,  thereby  minimizing  the  costs 
associated  w'ith  special  airplane 
scheduling. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airwmrthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD’s 
require  specific  actions  to  address 
specific  un.safe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  most 
prudent  operators  would  accomplish 
the  required  actions  even  if  they  were 
not  required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  AD.  As  a 
matter  of  law,  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  type 
design  and  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 

In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
AD,  makes  a  finding  of  an  unsafe 
condition,  this  means  that  this  cost- 
beneficial  level  of  safety  is  no  longer 
being  achieved  and  that  the  required 
actions  are  necessary  to  restore  that 
level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for  this  AD  w'ould  be  redundant 
and  unnecessary. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.xecutive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
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implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
“significant  regulator)'  action”  under 
F.xccutive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  tlie  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

Li.st  of  Subjects  in  14  CFR  Part  39 

Air  tran.sportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  R«;gulations  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  13.‘>4{a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

04-10-10  Boeing:  Amendment  39-8917. 

Docket  93-NM-l  51-AD. 

Applicability:  Model  747-100,  -200,  and 
-300  series  airplanes;  equipped  with  Pratt  & 
Whitney  IT9D  series  engines;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  engine  fan  thrust 
rcverser  deployment  during  flight,  which 
could  result  in  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  36  months  after  the  effective 
date  of  this  AD,  modify  the  thrust  reverser 
control  system  to  include  a  solenoid-operated 
shut-off  valve  in  accordance  with  Boeing 
Service  Bulletin  747-78—2052,  Revision  4. 
dated  March  23, 1989. 

Note:  Airplanes  on  which  the  modification 
has  been  accomplished  previously  in 
accordance  with  Boeing  Service  Bulletin 
747-78-2052.  Revision  3,  dated  August  27. 


1987.  are  considered  to  be  in  compliance 
with  this  paragraph. 

(b)  As  of  18  months  after  the  effective  date 
of  this  AD,  no  person  shall  install  a  Pratt  & 
Whitney  JT9D  series  engine  on  any  airplane 
unless  the  thrust  reverser  control  system 
installed  on  that  engine  has  been  modified  to 
include  a  solenoid-operated  shut-off  valve  in 
accordance  with  Boeing  Service  Bulletin 
747-78-2052.  Revision  4.  dated  March  23. 
1989. 

(c)  An  alternative  methixl  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  F.AA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note:  Information  concerning  the  existenr.e 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  ft-ora  the  Seattle  ACO. 

(d)  Special  flight  permits  may  lie  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  modification  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
747-78—2052,  Revision  4,  dated  March  23. 
1989,  which  contains  the  following  list  of 
effective  pages: 


Page  No. 

Revision  level 
shown  on 
page 

Date  shown  on 
page 

1-^.  12-13,19-21,  35.  38,  46  . 

6-7,  18,  39,  41  . . 

4 

3 

2 

1 

Original 

March  23,  1989. 
August  27.  1987. 
January  9,  1976. 
March  28,  1975. 

July  19,  1974. 

15.  23-24.  36.  42-45,  47-49  30-31.  40  . . . . . 

10.  16.  22.  37  . . . . 

8-9,  11.  14,  17.25-29,  32-34  . 

This  incorporation  by  reference  v.’as 
approved  by  the  Director  of  the  Federal 
Register  in  accordanr.e  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle,  Washington  98124— 
2207.  Copies  may  be  inspcicted  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

(0  This  amendment  berximes  effective  on 
|une  20. 1994. 

Issued  in  Renton.  Washington,  on  May  10. 
1994. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Din‘ctnratc,  Aircraft  Certification  Sen’icv. 
|FR  Doc.  94-11780  Filed  5-18-94;  8:45  am] 
BILLING  CODE  49t&-t»-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  211, 231,  and  241 

[Release  Nos.  33-7060;  34-34061;  FR  28A] 

Amendment  of  interpretation 
Regarding  Substantive  Repossession 
of  Collateral 

AGENCY:  Securites  and  Exchange 
Commission. 

ACTION;  Interpretive  release. 

SUMMARY:  This  interpretive  release 
amends  the  interpretive  guidance 
contained  in  Financial  Reporting 
Release  No.  28  (FR  28)  that  addresses 
the  accounting  for  substantive 
repossessions  of  collateral.  This  release 
conforms  the  interpretive  guidance  in 
FR  28  to  the  requirements  of  Statement 
of  Financial  Accounting  Standards  No. 
114,  “Accounting  by  Creditors  for 


Impairment  of  a  Loan”  (SFAS  114), 
which  was  issued  by  the  Financial 
Accounting  Standards  Board  (F’ASB)  in 
May  1993. 

EFFECTIVE  DATE:  May  19.  1994. 

FOR  FURTHER  INrORMAJiON  CONTACT: 

)ohn  Riley,  Stephen  M.  Swad,  or  Jeffery 
A.  Swormstedt  (202-942-4400),  Cffico 
of  the  Chief  Accountant,  or  Teresa  E. 
lannaconi  (202-272-2553).  Division  of 
Corporation  Unance,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW..  Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATIOH: 

I.  Amendment  of  Interpretation 
Regarding  Substantive  Repossession  of 
Collateral 

In  1977,  The  FASB  issued  Statement 
of  Financial  Accounting  Standards  No. 

1 5,  “Accounting  by  Debtors  and 
Creditors  for  Troubled  Debt 
Restructurings”  (SFAS  15).  which 
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addressed,  among  other  things,  the 
accounting  for  substantive  repossessions 
of  collateral  for  restructirred  loans. 
Paragraph  34  of  SFAS  15  required  a 
troubled  debt  restructuring  that  is  in 
substance  a  repossession  or  foreclosure 
by  the  creditor  to  be  accounted  for  by 
the  creditor  by  recognizing  the  fair  value 
of  the  collateral  as  an  asset,  even  if  that 
collateral  is  not  formally  repossessed. 
However,  SFAS  15  did  not  identify  any 
criteria  to  determine  when  a  loan 
restructuring  was  considered  a 
substantive  repossession  of  collateral. 

The  Commission  found  that,  under 
.SFAS  15,  there  was  inconsistency  in 
practice  concerning  the  accounting  for 
substantive  repossessions  of  collateral. 
So,  in  1986,  to  ensure  more  consistent 
application  of  substantive  repossession 
accounting,  the  Commission  issued  FR 
28,  which  concludes,  among  other 
things,  that  a  loan  should  be  accounted 
for  as  being  an  in-substance 
repossession  of  collateral  if  certain 
criteria  are  met.^  These  criteria  focus  on 
whether  the  primary  risks  and  rewards 
of  collateral  ownership  have  passed 
from  the  debtor  to  the  creditor. 

In  1993,  the  FASB  issued  SFAS  114, 
which  addresses,  among  other  things, 
the  accounting  for  substantive 
repossession  of  collateral.  SFAS  114 
amends  SFAS  15  to  clarify  that 
substantive  repossession  accoimting 
applies  in  the  circumstances  in  w'hich 
the  debtor  surrenders  the  collateral  to 
the  creditor  and  the  creditor  receives 
physical  possession  of  the  debtor’s  - 
assets  (the  collateral).^  Consequently, 
the  accounting  guidance  relating  to  the 
accounting  for  substantive  repossessions 
of  collateral  in  FR  28  is  not  consistent 
with  the  account  requirements  for 
substantive  repossession  accounting  in 
SFAS  114. 

Because  SFAS  114  clarifies  the 
accounting  literature  that  addresses  the 
accounting  for  substantive  repossessions 
of  collateral,  the  portion  of  FR  28  that 
addresses  substantive  repossession 
accounting  no  longer  is  necessary  once 
a  registrant  adopts  SFAS  114.3 
Accordingly,  registrants  that  have 
adopted  SFAS  114  should  not  apply  the 
portion  of  FR  28  that  addresses  the 
accounting  for  substantive  repossessions 
of  collateral.  Registrants  that  have  not 
adopted  SFAS  114  should  continue  to 
apply  all  portions  of  FR  28,  including 


>  The  portion  of  Financial  Reporting  Release  No. 
28  that  addresses  the  accounting  for  substantive 
repossessions  of  collateral  is  referred  to  in  the 
Codification  of  Financial  Rejwrting  Policies  as 
§401.09.c. 

2  See  SFAS  114,  paragraphs  22d,  70.  and  71. 
■’SFAS  114  applies  to  financial  statements  for 
fiscal  years  beginning  after  December  1.5.  1W4. 
Earlier  application  is  encouraged. 


the  portion  that  addresses  the 
accounting  for  substantive  repossessions 
of  collateral. 

TI.  Codification  Update 

The  “Codification  of  Financial 
Reporting  Policies”  announced  in 
Financial  Reporting  Release  No.  1  (April 
15.  1982  (47  FR  21028)  is  updated  to; 

1.  Add  a  new  §401.09.c.l,  entitled 
“Amendment  of  Interpretation 
Regarding  Substantive  Repossession  of 
Collateral,”  consisting  of  the  last  two 
paragraphs  of  section  I  of  this  release. 

The  Codification  is  a  separate 
publication  of  the  Commission.  It  will 
not  be  published  in  the  Federal  Register 
Code  of  Federal  Regulations  System. 

List  of  Subjects  in  17  CFR  Parts  211, 

231,  and  241 

Securities. 

Amendment  of  the  Code  of  Federal 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  title  1 7  chapter  II  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below: 

PART  211 -INTERPRETATIONS 
RELATING  TO  FINANCIAL  REPORTING 
MATTERS 

1.  Part  211,  subpart  A,  is  amended  by 
adding  Release  No.  FR-28A  and  the 
release  date  of  May  12,  1994,  to  the  list 
of  interpretive  releases. 

PART  231 -INTERPRETATIVE 
RELEASES  RELATING  TO  THE 
SECURITIES  ACT  OF  1933  AND 
GENERAL  RULES  AND  REGULATIONS 
THEREUNDER 

2.  Part  231  is  amended  by  adding 
Release  No.  33-7060  and  the  release 
date  of  May  12,  1994,  to  the  list  of 
interpretive  releases. 

PART  241 -INTERPRETATIVE 
RELEASES  RELATING  TO  THE 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  GENERAL  RULES  AND 
REGULATIONS  THEREUNDER 

3.  Part  241  is  amended  by  adding 
Release  No.  34-34061  and  the  release 
date  of  May  12, 1994,  to  the  list  of 
interpretive  releases. 

Dated:  May  12. 1994. 

By  the  Commission. 

(FR  Doc.  94-12174  Filed  5-18-94;  8:45  am] 
BILLINQ  CODE  BOKMM-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1306 

Presriptlons — ^Transmission  by 
Facsimile 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 

ACTION:  Final  rule. 

SUMMARY:  The  DEA  amends  its 
regulations  to  allow  for  the  transmission 
of  controlled  substance  prescriptions 
between  the  prescriber  and  the 
dispenser  via  facsimile.  This  change 
will  facilitate  the  delivery  of  medication 
in  situations  where  medication  needs 
change  quickly  and  physicians’  orders 
need  to  be  communicated  rapidly. 
EFFECTIVE  DATE:  May  19,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

G.  Thomas  Gitchel,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
telephone  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  was  published 
in  the  Federal  Register  on  September 
23.  1993  (58  FR  49453).  This  rule  allows 
for  the  transmission  of  written 
prescriptions  by  a  practitioner  to  the 
dispensing  pharmacy  by  facsimile.  All 
conditions  specified  under  21  CFR 
1306.05  regarding  the  manner  in  which 
a  prescription  must  be  prepared,  shall 
apply  to  prescriptions  generated  via 
facsimile. 

By  virtue  of  this  rule,  DEA  recognizes 
the  practice  of  transmitting  a  Sch^ule 
II  prescription  from  the  prescriber  to  the 
pharmacy  by  means  of  facsimile,  but 
requires  that  the  original  written 
prescription  be  presented  and  verified 
against  the  facsimile  at  the  time  the 
substances  are  actually  dispensed,  and 
that  the  original  document  be  properly 
annotated  and  retained  for  filing.  Two 
exceptions  to  this  requirement  are 
granted. 

The  first  exception  involves 
pharmacies  providing  home  infusion/ 
intravenous  (l.V.)  pain  therapy. 
Prescriptions  for  home  infusion/I. V. 
pain  therapy  may  be  transmitted  by  the 
practitioner  or  the  practitioner’s  agent  to 
the  home  infusion  pharmacy  by 
facsimile  and  they  may  be  considered 
“written  prescriptions”  as  required  by 
21  U.S.C.  829(a).  In  other  words,  in  the 
case  of  home  (or  hospice)  infusion/I.V. 
pain  therapy,  it  is  not  necessary  for  the 
original  prescription  to  be  delivered  to 
the  pharmacy  either  prior  to  or 
subsequent  to  the  delivery  of  the 
medication  to  the  patient’s  home.  The 
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facsimile  copy  of  the  prescription  shall 
be  retained  as  the  original  document  by 
the  home  infusion  pharmacy  and  it 
must  contain  all  information  required 
by  21  CFR  1306.05(a)  including  the  date 
issued,  full  name  and  address  of  the 
patient,  name,  address.  DEA  registration 
number  and  signature  of  the 
practitioner. 

The  exception  to  the  regulations  for 
home  infusion/I.V.  therapy  is  intended 
to  facilitate  the  means  by  which  home 
infusion  pharmacies  obtain 
prescriptions  for  patients  requiring  the 
frequently  modified  parenteral 
controlled  release  administration  of 
narcotic  substances,  but  does  not  extend 
to  the  dispensing  of  o-al  dosage  units  of 
controlled  substances.  By  facilitating  the 
process  by  which  such  prescriptions  are 
communicated,  the  need  to  treat  them  as 
“emergency  prescriptions”  as  defined 
by  21  CFR  1306.11(d),  which  presently 
requires  that  a  Schedule  II  emergency 
prescription  be  limited  to  an  amount  for 
the  duration  of  the  emergency,  will  be 
substantially  eliminated.  This  exception 
will  also  facilitate  the  delivery  of 
medication  to  the  terminally  ill  in  non¬ 
hospital  settings  were  medication  needs 
change  quickly  and  physicians’  orders 
need  to  be  communicated  rapidly. 

The  second  exception  applies  to 
Schedule  II  prescriptions  written  for 
patients  in  I^ng  Term  Care  Facilities 
(LTCF)  which  are  filled  by  and 
delivered  to  the  facility  by  a  pharmacy. 

A  prescription  for  any  controlled 
substance  in  Schedule  II  written  for  a 
patient  in  a  LTCF  may  be  transmitted  by 
facsimile  by  the  practitioner  or  the 
practitioner’s  agent  to  the  dispensing 
pharmacy  and  may  be  considered 
“written  prescriptions”  as  required  by 
21  U.S.C.  829(a).  The  facsimile  copy  of 
the  prescription  shall  be  retained  as  the 
original  document  by  the  dispensing 
pharmacy  and  it  must  contain  all 
information  required  by  21  CFR 
1306.05(a)  including  the  date  issued, 
full  name  and  address  of  the  patient  (the 
address  shall  indicate  that  the  location 
is  a  LTCF),  name,  address,  DEA 
registration  number  and  signature  of  the 
practitioner.  By  facilitating  the  process 
by  which  prescriptions  eire 
communicated,  the  nerd  to  treat  them  as 
“emergency  prescriptions”  as  defined 
by  21  CFR  1306.11(d),  which  presently 
requires  that  a  Schedule  II  emergency 
prescription  be  limited  to  an  amount  for 
the  duration  of  the  emergency,  will  be 
substantially  eliminated.  This  exception 
will  also  facilitate  the  delivery  of 
medication  to  patients  in  LTCF  settings 
where  medication  needs  change  quickly 
and  physicians’  orders  need  to  be 
communicated  rapidly. 


Under  current  regulations,  a 
pharmacist  bears  the  responsibility  for 
ensuring  that  prescriptions  for 
controlled  substances  have  been  issued 
for  a  legitimate  medical  purpose  by  an 
individual  practitioner  acting  in  the 
usual  course  of  this  professional 
practice  pursuant  to  21  CFR  1306.04(a). 
Orders  purporting  to  be  prescriptions, 
which  are  not  issued  in  the  usual  course 
of  professional  treatment,  are  not 
considered  prescriptions  within  the 
meaning  and  intent  of  the  Controlled 
Substances  Act  and  a  person  who  issues 
or  fills  such  an  order  shall  be  subject  to 
penalties  provided  by  law.  That 
responsibility  applies  equally  to  an 
order  transmitted  by  facsimile. 
Therefore,  this  rule  should  not 
constitute  an  increased  potential  for  the 
diversion  of  controlled  substances.  In 
exercising  professional  judgment,  a 
pharmacist  must  take  adequate 
measures  to  guard  against  the  diversion 
of  controlled  substances  through 
prescription  forgeries.  Some  measures  to 
be  considered  in  authenticating 
prescriptions  received  via  facsimile 
equipment  would  include  maintenance 
of  a  practitioner’s  facsimile  number 
reference  file,  verification  of  the 
telephone  number  of  the  originating 
facsimile  equipment  and/or  telephone 
verification  with  the  practitioner’s  office 
that  the  prescription  was  both  written 
by  the  practitioner  and  transmitted  by 
the  practitioner  or  the  practitioner’s 
agent.  Although  such  measures  parallel 
efforts  ciurently  employed  in  verifying 
the  authenticity  of  prescriptions 
transmitted  by  traditional  means,  the 
requirement  of  this  rule  places  an 
additional  responsibility  on  the 
pharmacist  to  take  efforts  to  ensure  that 
the  facsimile  has  been  initiated  by  the 
prescriber. 

DEA  received  26  comments  on  the 
proposed  rule.  Of  these,  seven  support 
the  proposed  rule  as  written  and  19 
support  the  proposed  rule  with 
clarification  or  minor  change. 
Commentors  expressed  concern  in  the 
following  general  areas.  Seven 
comments  were  concerned  with  the 
problem  of  allowing  the  facsimile 
prescription  to  be  dispensed  only  by  a 
“consulting”  pharmacy  as  proposed  in 
21  CFR  1306.11(f)  and  suggested  that 
other  categories  of  pharmacies  also  be 
allowed  to  dispense  controlled 
substances  based  upon  facsimile 
prescriptions.  Six  submitted 
alternatives:  (1)  Consulting  or  provider 
pharmacy,  (2)  provider  pharmacy,  (3) 
dispensing  or  provider  pharmacy,  (4) 
pharmacy  with  which  the  facility  has  a 
contract  or  agreement,  (5)  pharmacy 


dispensing  medications  to  the  facility 
and  (6)  providing  pharmacy. 

DEA  has  changed  “consulting” 
pharmacy  to  “dispensing”  pharmacy  in 
the  final  rule.  It  was  found  that  many 
facilities  utilize  more  than  one 
pharmacy  on  a  regular  basis.  Although 
some  state  laws  require  that  each  facility 
must  have  a  consultant  pharmacist,  the 
individual  may  not  be  affiliated  with  the 
pharmacy  actually  dispensing 
medications.  Restricting  the  process  to 
consulting  pharmacies  would  not 
facilitate  the  process  for  those  facilities 
whose  dispensing  pharmacy  and 
consulting  pharmacy  are  different. 

DEA  received  three  comments  on  the 
definition  of  LTCF,  One  commentor 
suggested  including  facilities  such  as 
nursing  homes  or  facilities,  residential 
care  facilities  and  mental  and 
correctional  institutions  in  the 
definition.  Another  commentor 
suggested  including  the  term  “or 
hospice  setting”.  The  third  commentor 
suggested  including  skilled  nursing 
homes,  personal  care  homes  and  adult 
care  facilities  as  closed  system 
environments  in  the  definition.  DEA 
maintains  that  the  existing  definition  of 
ITCF,  currently  found  in  21  CFR 
1306.02(e),  adequately  addresses  the 
facilities  that  should  be  included.  The 
definition  includes  a  nursing  home, 
retirement  care,  mental  care  or  other 
facility  or  institution  which  provides 
extended  health  care  to  resident 
patients. 

One  commentor  pointed  out  a  lack  of 
consistency  concerning  the  use  of  the 
terms  physician,  practitioner, 
prescriber,  and  prescribing  practitioner 
throughout  the  proposed  rule.  It  was 
further  suggested  that  DEA  standardize 
or  clarify  the  term  prescribing 
practitioner  by  mentioning  physicians 
and  mid-level  practitioners. 

DEA  acknowledges  the  inconsistency. 
The  term  practitioner  will  be  used  in  the 
final  rule.  Pursuant  to  21  U.S.C.  823(f), 
DEA  registers  practitioners  which 
includes  Mid-Level  Practitioners  (MLPs) 
if  the  applicant  is  authorized  to 
dispense  controlled  substances  by  the 
state  in  which  he/she  practices.  No 
further  clarification  is  warranted.  This 
term  is  defined  in  21  U.S.C.  802(21)  and 
21  CFR  1304.02  (d)  and  is  consistently- 
used  throughout  the  statutes  and 
regulations  of  Title  21  of  the  Controlled 
Substances  Act. 

Two  commentors  suggest  adding 
information  on  the  prescription  prior  to 
faxing  such  as:  “faxed  to”  to  void  the 
prescription  for  reuse.  This  was 
considered  prior  to  publishing  the 
proposed  rule.  While  DEA  agrees  with 
and  encourages  this  practice  as  a 
deterrent  to  sending  the  same  document 
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several  times,  the  ease  of  getting  around 
the  requirement  does  not  justify  its 
addition  to  the  rule.  If  such  information 
were  required  but  was  not  transmitted 
in  the  facsimile,  the  dispensing 
pharmacist  would  be  forced  to  seek  the 
information  before  dispensing  the 
controlled  substance,  thus  adding  delay 
to  the  process,  which  is  contrary  to  the 
intent  of  the  regulation. 

Four  comments  concern  the  Schedule 
II  restriction  of  only  allowing  oral 
prescription  under  emergency  situations 
pursuant  to  the  conditions  set  forth  in 
21  CFR  1306.11(d).  Two  commentors 
state  that  no  schedule  II’s  should  be 
faxed.  Two  commentors  disagree  with 
the  Schedule  II  restriction,  one  of  these 
two  commentors  suggests  that  the 
prescription  could  be  delivered  within  5 
days  after  the  faxed  original. 

Since  Schedule  II  controlltHl 
substances  have  the  highest  potential  for 
abuse,  extra  care  and  diligence  must  be 
employed  W'ith  these  substances.  The 
diversity  in  the  comments  received, 
both  positive  and  negative,  reflect  the 
dichotomy  between  availability  and 
adequate  controls.  Having  studied  the 
comments.  DEA  feels  that  the  original 
proposal  struck  an  appropriate  balance 
for  Schedule  II  prescriptions  and 
provides  the  necessary  controls  while 
still  aliovring  for  the  rapid  delivery  of 
the  controlled  substances. 

Three  comments  address  the  issue  of 
what  administration  methods  should  be 
permitted  for  purposes  of  the  proposed 
definition  of  “home  infusion  pharmacy*’ 
and  of  the  proposed  exception  which 
allows  a  Schedule  II  facsimile  to  serve 
as  the  original  written  prescription 
pursuant  to  21  CFR  1306.02(h)  and 
1306.11(e).  One  commentor  suggests 
including  intramuscular  and  oral  dosage 
unit.  A  second  commentor  suggests 
allowing  oral  dosage  unit  dispensing  in 
the  same  manner  as  Schedule  III  and  IV 
prescriptions.  The  third  commentor 
suggests  oral  dosage  unit  for  terminally 
ill  regardless  of  tlie  care  setting. 
Dispensing  of  oral  dosage  forms  for  the 
terminally  ill  has  been  previously 
addressed  in  21  CFR  1306.13.  However, 
intramuscular  has  been  added  to  the 
final  rule.  DEA  was  advised  by  health 
care  professionals  that  intramuscular 
administration  is  one  form  of 
administration  utilized  when  repeated 
doses  are  required. 

Four  comments  addressed  the  issue  of 
expanding  the  term  prescriber  to 
include  a  prescriber’s  “agent”  for 
purposes  of  defining  who  is  allowed  to 
transmit  a  facsimile  prescription  under 
21  CFR  1306.11(a).  Two  suggest  using 
“practitioner’s  agent”  instead.  Two 
suggest  including  “prescriber”  or 
“agent”,  DEA  agrees  with  the 


commentors  that  the  proposal 
unintentionally  implied  that  every 
practitioner  would  have  to  personally 
fax  the  prescription.  Therefore,  the 
language  has  been  amended  to  include 
the  faxing  by  the  practitioner’s  agent. 

One  commentor  suggests  that  due  to 
fading  of  certain  types  of  facsimile 
paper  DEA  should  allow  copying.  DEA 
is  concerned  about  the  quality  of  the 
copy  and  its  durability.  It  is  the  intent 
of  this  rule  that  if  a  facsimile  copy  is 
retained  as  the  original  record  it  must 
satisfy  the  same  record-keeping 
requirements  as  an  original  paper 
record.  The  facsimile  copy  must  be 
maintained  as  a  complete  and  accurate 
record  for  the  record-keeping  time  limit 
of  two  years  pursuant  to  21  CFR 
1304.04(a).  A  facsimile  which  can  fade 
and  deteriorate  before  the  record¬ 
keeping  time  limit  is  reached  would  not 
be  acceptable  as  the  original  record. 

Two  comments  suggested  that  the 
phrase  “administer  and  dispense  (but 
not  prescribe)”  be  changed  by  deleting 
the  prohibition  against  prescribing  by 
the  institutional  practitioner  as 
proposed  in  §§  1306.21(c)  and 
1306.31(c).  The  proposed  regulations 
address  the  situations  where  an 
individual  practitioner  or  his  agent  (as 
opposed  to  an  institutional  practitioner 
such  as  a  hospital)  transmits  a  written 
instrument,  a  facsimile  or  an  oral  order. 
Hence,  it  would  be  confusing  to  delete 
the  phrase  “(but  not  prescribe)”  because 
it  would  indicate  that  the  institutional 
practitioner  had  the  authority  to 
prescribe  based  upon  a  prescription 
already  issued  by  an  individual 
practitioner.  The  current  regulations  do 
address  the  general  circumstances  under 
which  practitioners  and  exempted 
persons  are  allow’ed  to  dispense, 
administer  or  prescribe  in  21  CFR 
1301.24.  A  proposal  will  be  drafted  in 
the  near  future  to  amend  §  1301.24 
which  should  clarify  any  current 
ambiguities  in  §§  1306.21(c)  and 
1306.31(c). 

One  comment  was  received 
concerning  an  inconsistency  in  the  use 
of  the  phrases  “transmitted  from”, 
“transmitted  directly  by”,  and 
“transmitted  by”.  DEA  realized  that 
there  was  an  inconsistency.  In  section 
1306.11,  as  proposed,  “transmitted 
from”  and  “transmitted  directly  from” 
were  used  and  in  §§  1306.21  and 
1306.31,  as  proposed,  “transmitted 
directly  by”  was  used.  For  clarity  and 
consistency  “transmitted  by”  will  be 
used  for  the  final  rule. 

The  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  hereby 
certifies  that  this  rule  will  have  no 
significant  impact  upon  entities  whose 
interests  must  be  ctmsidered  under  the 


Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  This  rule  is  not  a  significant 
regulatory  action  and  therefore  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  pursuant  to 
Executive  Order  12866. 

This  action  has  been  emalyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612  and  it 
has  been  determined  that  the  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  21  CFR  1306 

Drug  traffic  control.  Prescriptions. 

For  reasons  set  out  above,  21  CFR 
1306  is  amended  as  follows: 

PART  1306— {AMENDED] 

1.  The  authority  citation  for  Part  1306 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821.  829,  871(b), 
unless  otherwise  noted. 

2.  Section  1306.02  is  amended  by 
redesignating  the  current  paragraph  (h) 
as  paragraph  (i)  and  adding  a  new 
paragraph  (h)  to  read  as  follows: 

§1306.02  Definitions. 

«  •  *  *  * 

(h)  The  term  home  infusion  pharmacy 
means  a  pharmacy  which  compounds 
solutions  for  direct  administration  to  a 
patient  in  a  private  residence.  Long 
Term  Care  Facility  or  hospice  setting  by 
means  of  parenteral,  intravenous, 
intramuscular,  subcutaneous  or 
intraspinal  infusion. 
***** 

3.  Section  1306.11  is  amended  by 
revising  paragraph  (a)  and  by  adding 
new  paragraphs  (e)  and  (f)  as  follows: 

Controlled  Substances  Listed  in 
Schedule  II 

§1306.11  Requirement  of  prescription. 

(a)  A  pharmacist  may  dispense 
directly  a  controlled  substance  in 
Schedule  II,  which  is  prescription  drug 
as  determined  by  the  Federal  Food, 

Drug  and  Cosmetic  Act,  only  pursuant 
to  a  written  prescription  signed  by  the 
practitioner,  except  as  provided  in 
paragraph  (d)  of  this  section.  A 
prescription  for  a  Schedule  11  controlled 
substance  may  be  transmitted  by  the 
practitioner  or  the  practitioner’s  agency 
to  a  pharmacy  via  facsimile  equipment, 
provided  the  original  written,  signed 
prescription  is  presented  to  the 
pharmacist  for  review  prior  to  the  actual 
dispensing  of  the  controlled  substance, 
except  as  noted  in  paragraph  (e)  or  (f)  of 
this  section.  The  original  prescription 
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shall  be  maintained  in  accordance  with 
§  1304.04(h). 

***** 

(e)  A  prescription  prepared  in 
accordance  with  §  1306.05  written  for  a 
Schedule  II  narcotic  substance  to  be 
compounded  for  the  direct 
administration  to  a  patient  by 
parenteral,  intravenous,  intramuscular, 
subcutaneous  or  intraspinal  infusion 
may  be  transmitted  by  the  practitioner 
or  the  practitioner’s  agent  to  the  home 
infusion  pharmacy  by  facsimile.  The 
facsimile  serves  as  the  original  written 
prescription  for  purposes  of  this 
paragraph  (e)  and  it  shall  be  maintained 
in  accordance  with  §  1304.04(h). 

(f)  A  prescription  prepared  in 
accordance  with  §  1304.05  written  for 
Schedule  II  substance  for  a  resident  of 
a  Long  Term  Care  Facility  may  be 
transmitted  by  the  practitioner  or  the 
practitioner’s  agent  to  the  dispensing 
pharmacy  by  facsimile.  The  facsimile 
serves  as  the  original  written 
prescription  for  purposes  of  this 
paragraph  (f)  and  it  shall  be  maintained 
in  accordance  with  §  1304.04(h). 
***** 

4.  Section  1306.21  is  amended  by 
revising  paragraphs  (a)  and  (c)  as 
follows: 

Controlled  Substances  Listed  in 
Schedules  III  and  IV 

§  1306.21  Requirement  of  prescription. 

(a)  A  pharmacist  may  dispense 
directly  a  controlled  substance  listed  in 
Schedule  III  or  IV,  which  is  a 
prescription  drug  as  determined  under 
the  Federal  Food.  Drug  and  Cosmetic 
Act,  only  pursuant  to  either  a  written 
prescription  signed  by  a  practitioner  or 
a  facsimile  of  a  written,  signed 
prescription  transmitted  by  the 
practitioner  or  the  practitioner’s  agent  to 
the  pharmacy  or  pursuant  to  an  oral 
prescription  made  by  an  individual 
practitioner  and  promptly  reduced  to 
writing  by  the  pharmacist  containing  all 
information  required  in  §  1306.05, 
except  for  the  signature  of  the 
practitioner. 

***** 

(c)  An  institutional  practitioner  may 
administer  or  dispense  directly  (but  not 
prescribe)  a  controlled  substance  listed 
in  Schedules  III  or  IV  only  pursuant  to 
written  prescription  signed  by  an 
individual  practitioner,  or  pursuant  to  a 
facsimile  of  a  written  prescription  or 
order  for  medication  transmitted  by  the 
practitioner  or  the  practitioner’s  agent  to 
the  institutional  practitioner- 
pharmacist,  or  pursuant  to  an  oral 
prescription  made  by  an  individual 
practitioner  and  promptly  reduced  to 
writing  by  the  pharmacist  (containing 


all  information  required  in  §  1306.05 
except  for  the  signature  of  the 
individual  practitioner),  or  pursuant  to 
an  order  for  medication  made  by  an 
individual  practitioner  which  is 
dispensed  for  immediate  administration 
to  the  ultimate  user,  subject  to 
§1306.07. 

***** 

5.  Section  1306.31  is  amended  by 
revising  paragraph  (c)  as  follows: 

Controlled  Substances  Listed  in 
Schedule  V 

§  1306.31  Requirement  of  prescription. 
***** 

(c)  An  institutional  practitioner  may 
administer  or  dispense  directly  (but  not 
prescribe)  a  controlled  substance  listed 
in  Schedule  V  only  pursuant  to  a 
written  prescription  signed  by  an 
individual  practitioner,  or  pursuant  to  a 
facsimile  of  a  written  prescription 
transmitted  by  the  practitioner  or  the 
practitioner’s  agent  to  the  institutional 
practitioner — pharmacist,  or  pursuant  to 
an  oral  prescription  made  by  an 
individual  practitioner  and  promptly 
reduced  to  writing  by  the  pharmacist 
(containing  all  information  required  in 
§  1306.05  except  for  the  signature  of  the 
practitioner),  or  pursuant  to  an  order  for 
medication  made  by  an  individual 
practitioner  which  is  dispensed  for 
immediate  administration  to  the 
ultimate  user,  subject  to  §  1306.07. 

Dated;  May  10, 1994. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  94-12173  Filed  5-18-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

[T.D.  ATF-357,  Re:  Notice  Na  787] 

RIN  1512-AA07 

Seiad  Valley  Viticultural  Area  (93F- 
022P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF);  Treasury. 

ACTION:  Final  rule.  Treasury  decision. 

SUMMARY:  This  final  rule  establishes  a 
viticultural  area  in  Siskiyou  County, 
California,  named  “Seiad  Valley.’’  The 
petition  was  filed  by  Brian  J.  Helsaple 
of  Seiad  Valley  Vineyards.  The 
establishment  of  viticultural  areas  and 
the  subsequent  use  of  viticultural  area 


names  as  appellations  of  origin  in  wine 
labeling  and  advertising  allows 
winemakers  to  distinguish  their 
products  from  wines  made  in  other 
areas  and  enables  consumers  to  better 
identify  the  wines  they  may  purchase. 

EFFECTIVE  DATE:  June  20, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  D.  Ruhf,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue 
NW.,  Washington,  DC  20226.  (202-927- 
8230). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672,  54624)  revising  regulations  in  27 
CFR  part  4.  These  regulations  allow  the 
establishment  of  definite  American 
viticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  in  the  labeling  and 
advertising  of  wine. 

On  October  2, 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR,  providing  for  the  listing  of 
approved  American  viticultural  areas. 
Section  4.25a(e)(l),  Title  27,  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 
Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape¬ 
growing  region  as  a  viticultural  area. 

The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition: 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultmal  features  of 
the  proposed  area  from  surroxmding 
areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map(s)  with  the  boundaries  prominently 
marked. 
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Petition 

ATF  received  a  petition  from  Brian  J. 
Helsaple  of  Seiad  Valley  Vineyards  to 
establish  a  viticultural  area  in  Siskiyou 
County,  California,  to  be  known  as 
“Seiad  Valley.”  The  viticultural  area  is 
located  in  northwestern  California, 
about  15  miles  south  of  the  Oregon 
border.  It  contains  approximately  2,160 
acres,  of  which  approximately  2.5  acres 
are  planted  to  vineyards.  Seiad  Valley 
Vineyards  is  the  only  commercial 
grower  and  the  only  wine  producer 
currently  active  within  the  viticultural 
area. 

Notice  of  Proposed  Rulemaking 

In  response  to  Mr.  Helsaple’s  petition, 
ATF  published  a  notice  of  proposed 
rulemaking.  Notice  No.  787,  in  the 
Federal  Register  on  January  11, 1994 
(59  FR  1510),  proposing  the 
establishment  of  the  Seiad  Valley 
viticultural  area.  The  notice  requested 
comments  from  all  interested  persons  by 
March  14,  1994. 

Comments  on  Notice  of  Proposed 
Rulemaking 

Nine  comments  were  received 
concerning  the  proposal  to  establish  the 
Seiad  Valley  viticultural  area.  All  nine 
commenters  stated  that  they  fully 
support  the  proposed  area  as  delineated 
in  Notice  787.  United  States  Senator 
Barbara  Boxer  noted  in  her  comment 
that  "[djesignating  this  distinct  region 
as  a  viticultural  area  will  help  to  spark 
economic  growth  in  a  community  that 
has  been  hard-hit  by  the  disappearance 
of  timber  and  mining-based  industries.” 
One  commenter,  Barbara  Holder,  Forest 
Supervisor,  Klamath  National  Forest, 
United  States  Department  of  Agriculture 
Forest  Service,  addressed  a  question 
asked  in  the  notice  of  proposed 
rulemaking.  ATF  had  asked  for 
comments  concerning  the  extension  of 
the  area  to  the  south  of  the  Klamath 
River.  She  stated  “[t]he  area  proposed, 
including  lands  south  of  the  Klamath 
River  along  Grider  Creek,  does  comprise 
a  distinctive  zone  with  regard  to 
geographical  features,  topography,  soil 
and  climate.” 

Evidence  of  Name 

Evidence  that  the  name  of  the  area  is 
locally  and/or  nationally  known  as 
referring  to  the  area  specified  includes: 

(a)  The  U.S.G.S.  map  used  to  show  the 
boundaries  of  the  area  (the  Seiad  Valley 
Quadrangle  7.5  minute  series  map)  uses 
the  name  “Seiad  Valley”  to  describe  the 
area  immediately  surrounding  Seiad 
Creek,  corresponding  to  the  portion  of 
the  area  which  is  north  of  the  Klamath 
River  The  map  also  shows  the  town  of 
•^eiad  Valley  within  this  area.  The  map 


shows  no  separate  designation  for  the 
portion  of  the  area  south  of  the  Klamath 
River,  which  is  drained  by  Grider  Creek. 

(b)  Excerpts  from  the  1957  issue  of 
Siskiyou  Pioneer,  an  annual  publication 
of  the  Siskiyou  County  Historical 
Society,  discuss  the  history  of  the  name 
Seiad  Valley,  and  local  understanding  of 
the  extent  of  the  area  known  as  Seiad, 

or  Seiad  Valley.  “Seiad,”  by  Betty 
Livingston  and  Hazel  Davis,  states  the 
name  Seiad  was  originally  spelled 
Seiad,  and  the  creek  and  valley  were 
called  that  by  the  trappers  “before  the 
prospectors  came  in  1850.”  Sometime  • 
after  1871,  the  spelling  of  the  name 
changed  to  Seiad.  In  “Gold  Mining  from 
Scott  Bar  to  Happy  Camp,”  by  J.B. 

Grider,  the  following  description 
appears: 

Seiad  is  a  small  valley  two  miles  long  and 
one  mile  wide  *  *  *.  There  are  two  large 
creeks  in  Seiad,  Crider  Creek  and  Seiad 
Creek.  Crider  Creek  flows  north  into  the 
Klamath  from  the  Marble  Mountain  territory. 
Seiad  creek  flows  south  into  the  Klamath 
from  the  Siskiyous  and  Red  Mountain." 

(c)  The  petitioner  also  provided  a 
copy  of  a  claim  document  dated  August 
26, 1942,  which  states  the  Grider  Creek 
mining  claim  is  “situate  in  the  Seiad 
Mining  District.” 

Evidence  of  Boundaries 

The  area  is  defined  primarily  by  its 
elevation,  using  the  1,600  and  1,800  foot 
contour  lines.  The  petitioner  states  that 
the  vegetation  within  and  outside  the 
area  provides  a  dramatic  contrast. 

Within  the  area,  cottonwood,  oak  and 
willow  trees  and  wild  blackberries  and 
grapes  grow  in  addition  to  the  cultivated 
crops.  Outside  the  area,  on  the  higher 
slopes  of  the  surrounding  mountains, 
conifers  such  as  cedar,  Douglas  fir  and 
Ponderossa  pine  predominate  in  the 
thin,  eroded  soils  with  scant  summer 
moisture. 

Geographical  Features 
The  viticultural  area  consists  of  the 
valleys  drained  by  Seiad  Creek  and 
Grider  Creek,  which  both  flow  into  the 
Klamath  River  in  northwestern 
California.  These  valleys  and  an 
expanse  of  land  along  the  Klamath  River 
which  connects  them  share 
characteristics  of  topography,  soil 
composition  and  climate  which 
distinguish  the  viticultural  area  from  the 
surrounding  areas. 

Topography 

The  U.S.G.S.  topographic  map  of  the 
Seiad  Valley  Quadrangle  shows  the  area 
is  a  relatively  flat  area  varying  in 
elevation  from  1,400  to  1,600  feet,  with 
a  small  portion  as  high  as  1,800  feet, 
surrounded  by  steeply  rising  terrain. 


Outside  the  area,  the  elevation  ranges 
from  2,000  to  2,800  feet,  with  peaks 
exceeding  3,000  feet  on  all  sides,  and 
some  peaks  as  high  as  3,900  feet.  Snow 
melt,  runoff,  and  erosion  from  these 
higher  areas  into  the  valley  create  a 
contrast  in  both  the  quality  of  soils  and 
the  availability  of  water  within  and 
outside  the  area.  The  lower  elevation 
within  the  area  also  contributes  to  more 
moderate  temperatures  there. 

Soil 

The  petitioner  describes  the  valley 
floor  as  “composed  of  deep  fertile  soil 
mixtures  of  loam,  sand,  clay  and  rocks 
eroded  from  the  surrounding  mountain 
slopes.”  According  to  a  draft 
environmental  impact  report  prepared 
in  1975  by  the  California  Department  of 
Transportation,  the  valley  floor  is 
“mostly  alluvium  deposits  which  were 
widely  dredged  and  hydraulically 
mined  for  gold.  Chromite  was  also  , 
mined  within  the  Seiad  Valley  area.” 
Dredging  left  “tailings,”  or  piles  of 
rounded  rocks,  wherever  the  dredge 
operated.  The  petitioner  states  that  these 
granite-dominated  rock  tailings  store 
heat  during  the  day  and  provide 
protection  against  frost  in  spring  and 
fall. 

Climate 

An  article  in  the  Pioneer  Press  of 
September  16, 1992,  titled  “Rock-pile 
grapevines  surprising  all  experts,” 
contrasted  Siskiyou  County  growing 
conditions  with  those  in  Seiad  Valley 
vineyard:  “What’s  stopped  the  area  from 
becoming  a  wine-producing  area  are  the 
erratic  late  spring  freezes  in  the  zone 
where  elevations  are  low  enough  to 
even  make  it  possible.  And  in  some  of 
the  county’s  lowest  elevation  areas,  the 
precipitation  levels  are  too  high.”  The 
article  stated  the  rock  tailings  in  the 
vineyard  “may  give  Helsaple  just  the 
edge  he  needs  to  be  the  county’s  first 
successful  longterm  wine  grape 
grower.” 

Boundary 

The  boundary  of  the  Seiad  Valley 
viticultural  area  may  be  found  on  one 
United  States  Geological  Survey 
(U.S.G.S.)  map  with  a  scale  of  1:24000. 
The  boundary  is  described  in  §  9.148. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  the  Seiad 
Valley  viticultural  area  that  it  is 
approving  or  endorsing  the  quality  of 
wine  from  this  area.  ATF  is  approving 
this  area  as  being  distinct  from 
surrounding  areas,  hot  better  than  other 
areas.  By  approving  this  area,  ATF  will 
allow  wine  producers  to  claim  a 
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distinction  on  labels  and  advertisements 
as  to  origin  of  the  grapes. 

Any  commercial  advantage  gained 
can  only  come  from  consumer 
acceptance  of  wines  from  Seiad  Valley. 

Executive  Order  12866 

It  has  been  delemiined  that  this  rule 
is  not  a  significant  regulatory  action 
because; 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
producti'\nty,  competition,  jobs,  tfie 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Any  benefit 
derived  from  the  use  of  a  viticultural 
area  name  is  the  result  of  the 
proprietor’s  own  efforts  and  consumer 
acceptance  of  wines  from  a  particular 
area.  No  new  requirements  are  imposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511, 44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Marjorie  D.  Ruhf,  Wine  and  Beer 
Branch,  Bmeau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 
Viticultural  areas.  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
Part  9,  American  Viticultural  Areas,  is 
amended  as  follows: 


PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  Part  9  continues  to  read  as  follows; 

Authority:  27  U.S.C.  205. 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.148  to  read  as  follows: 

Subpart  C — Approved  American 
Viticultural  Areas 

it  1c  *  it  it 

§9.148  Seiad  Valley. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Seiad 
Valley.” 

(b)  Approved  map.  The  appropriate 
map  for  determining  the  boundary  of 
the  Seiad  Valley  viticultural  area  is  a 
U.S.G.S.  7.5  minute  series  topographical 
map  of  the  1:24000  scale,  titled  “Seiad 
Valley,  Calif.,’’  1980. 

(c)  Boundary.  The  Seiad  Valley 
viticultural  area  is  located  in  Siskiyou 
County,  California.  The  boundary  is  as 
fol  low's: 

(1)  The  beginning  point  is  the 
intersection  of  the  1600  foot  contour 
line  with  the  power  transmission  line 
north  of  the  Klamath  River,  near  Mile 
130; 

(2)  From  the  beginning  point,  the 
boundary  follows  the  1600’  contour  line 
in  a  generally  northeasterly  direction 
until  it  reaches  the  intersection  of  an 
unnamed  li^t  duty  road  and  an 
unimproved  road  just  west  of  Canyon 
Creek; 

(3)  The  boundary  then  follows  the 
unimproved  road  north  to  its  end,  then 
goes  east  in  a  straight  line  until  it 
reaches  the  1800’  contour  line; 

(4)  The  boundary  then  follows  the 
1800’  contour  line  in  a  northeasterly 
direction  to  the  point,  near  Sawmill 
Gulch,  where  the  contour  line  crosses 
Seiad  Creek  and  turns  south  and  west; 

(5)  The  boundary  continues  to  follow 
the  1800’  contour  line  as  it  proceeds 
southwest  for  approximately  4.5  miles, 
then  turns  sharply  south-soutlieast  for 
approximately  0.3  miles,  until  the 
contour  line  turns  sharply  east  at  a  point 
just  north  of  the  Klamath  River; 

(6)  The  boundary  then  diverges  from 
the  1800’  contour  line  and  proceeds 
south-southeast  in  a  straight  line,  across 
the  Klamath  River  and  State  Route  96, 
until  it  intersects  with  the  1600’  contour 
line; 

(7)  The  boundary  then  follows  the 
1600’  contour  line  south  and  west,  then 
north  and  west,  roughly  following  the 
course  of  the  Klamath  River,  until  it 
reaches  an  unnamed  peak  1744  feet 
hieh; 

(8)  The  boundary  continues  along  the 
1600’  contour  line  as  it  diverges  from 
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the  Klamath  River  and  proceeds  south, 
just  to  the  east  of  an  unnamed  light  duty 
road,  to  the  point  where  that  road 
crosses  Grider  Creek; 

(9)  The  boimdary  diverges  from  the 
contour  line  and  proceeds  west  in  a 
straight  line  across  the  road  and  Grider 
Creek  until  it  intersects  with  the  1600’ 
contour  line  on  the  west  side  of  Grider 
Creek; 

(10)  The  lK)undary  then  follows  the 
1600’  contour  line  north,  west  and  north 
again  until  it  reaches  a  point  where  the 
contour  line  turns  west,  just  south  of  the 
Klamath  River; 

(11)  The  boundary  diverges  from  the 
1600’  contour  line  and  proceeds  in  a 
straight  line  in  a  northeasterly  direi.tion, 
back  to  the  point  of  beginning. 

Dated:  April  19,  1994. 

Daniel  R.  Black, 

Acting  Director. 

Approved:  May  2,  1P94. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
and  Trade  Enforcement). 

(FR  Doc.  94-12201  Filed  5-18-94;  8:45  am) 
BILLING  CODE  4810-31-U 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

RtN  1213-AA51 

Perm  it- Required  Confined  Spaces 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 

ACTION:  Final  nile,  technical 
amendment. 

SUMMARY:  On  January  14,  1993  at  58  FR 
4462,  the  Occupational  Safety  and 
Health  Administration  (OSHA) 
published  a  final  rule  on  Permit- 
Required  Confined  Spaces,  29  CFR 
1910.146  in  the  Federal  Register.  On 
June  29, 1993  at  58  FR  34844,  OSHA 
published  a  corrections  document  for 
that  final  rule  which  contained 
corrections  to  the  regulatory  text  and  to 
several  appendices  of  the  final  nile. 

This  document  adds  a  metric  equivalent 
in  paragraph  (k)(3)(ii)  and  further 
revises  the  "Atmospheric  monitoring” 
section  of  appendix  E,  "Sewer  System 
Entry”,  of  the  final  rule. 

EFFECTIVE  DATE:  May  19,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Foster.  Occupational  Safety 
and  Health  Administration,  Office  of 
Information  and  Public  Affairs,  room  N— 
3647,  U.S.  Department  of  Labor,  200 
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Constitution  Avenue  NW.,  Washington, 
DC  20210,  Telephone:  (202)  219-8181. 
SUPPLEMENTARY  INFORMATION:  OSHA 
published  its  final  rule  on  Permit- 
Required  Confined  Spaces,  29  CFR 
1910.146,  on  January  14.  1993  at  58  FR 
4462.  Corrections  to  the  regulatory  text 
and  several  appendices  were  published 
on  June  29,  1993  at  58  FR  34844. 

Amendment  to  29  CFR  1910.146 

The  last  sentence  of 
§  1910.146(k)(3)(ii)  requires  that  a 
mechanical  device  be  used  to  retrieve 
personnel  from  vertical  type  permit 
spaces  more  than  5  feet  deep.  OSHA 
failed  to  include  the  metric  equivalent 
of  5  feet  in  this  provision.  Since  it  is  the 
policy  of  the  U.S.  Government  and 
OSHA  to  include  metric  equivalents  of 
U.S.  units  wherever  possible,  OSHA  is 
correcting  §  1910.146(k)(3)(ii)  by  adding 
the  metric  equivalent  (1.52  meters)  of  5 
feet. 

Amendment  to  Appendix  E 

In  the  correction  notice  of  June  29, 

1993  (58  FR  34844),  OSHA  removed  all 
reference  to  “broad  range  sensor 
instruments”  from  the  “Atmospheric 
monitoring”  section  of  non-mandatory 
appendix  E  (see  58  FR  34845)  because 
the  Agency  felt  that  it  was  inappropriate 
to  suggest  a  particular  type  of  sensor 
instrument  for  all  sewer  entries. 
However,  it  appears  that,  by  removing 
the  reference  to  the  broad  range  sensor, 
OSHA  inadvertently  created  the 
impression  that  the  Agency  now  favored 
the  use  of  substance-specific  sensors 
over  the  use  of  broad  range  sensors  for 
atmospheric  monitoring  in  sewer 
systems.  This  was  not  the  Agency’s 
intent.  As  stated  in  the  preamble  to  the 
final  rule,  the  choice  of  sensors  or  other 
monitoring  equipment  will,  in  general, 
depend  on  the  extent  to  which  the 
employer  has  been  able  to  identify  the 
atmospheric  hazards  present  or 
potentially  present  in  the  sewer.  Where 
the  employer  has  already  identified 
those  hazards,  substance-specific 
sensors  are  preferable,  because  they 
accurately  indicate  the  concentrations  of 
the  identified  air  contaminants.  By 
contrast,  where  the  employer  has  not 
been  able  to  identify  the  specific 
atmospheric  hazards  present  or 
potentially  present  in  the  sewer,  broad 
range  sensors  are  preferable  because 
they  indicate  that  the  hazardous 
threshold  of  a  class  (or  classes)  of 
contaminants  (i.e.,  hydrocarbons)  in  the 
sewer  have  been  exceeded. 

Sew'er  permit  spaces  generally  cannot 
be  isolated  from  adjacent  sections  of  the 
sewer.  This  means  that  air  contaminants 
arising  or  introduced  elsewhere  in  a 
sewer  system  can  enter  a  sewer  permit 


space,  without  warning,  during  entry 
operations.  This,  in  turn,  may  make  it 
difficult  for  employers  to  anticipate  the 
potential  atmospheric  hazards  of  a 
sewer  permit  space.  OSHA  expects 
employers  to  consider  the  predictability 
of  sewer  permit  space’s  atmosphere 
when  selecting  the  appropriate 
equipment  for  atmospheric  testing  and 
monitoring. 

Accordingly,  OSHA  is  revising  the 
information  in  §  1910.146,  appendix  E, 
pertaining  to  atmospheric  testing  and 
monitoring  in  sewers.  The  reference  to 
broad  range  sensors  is  restored  and  the 
advantages  and  limitations  of  both  the 
oxygen  sensor/broad  range  sensor 
instrument  and  the  substance-specific 
device  are  more  clearly  stated.  However, 
no  preference  is  expressed  for  either 
type  of  meter.  Instrument  selection  is 
left  up  to  the  employer,  who  is  in  a 
position  to  decide  what  type  of  testing 
instrument  is  appropriate  for  a 
particular  sewer  entry. 

Exemption  From  Notice  and  Comment 
Procedures 

With  regard  to  this  action,  OSHA  has 
determined  that  it  is  not  required  to 
follow  procedures  for  public  notice  and 
comment  rulemaking  imder  either 
section  4  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  or  under 
section  6(b)  of  the  Occupational  Safety 
and  Health  Act  (29  U.S.C.  655(b)).  This 
action  does  not  affect  the  substantive 
requirements  or  coverage  of  the 
standards  themselves.  This  technical 
amendment  does  not  modify  or  revoke 
existing  rights  or  obligations,  nor  does  it 
establish  new  ones.  This  action  simply 
provides  additional  information  on  the 
existing  regulatory  burden.  OSHA, 
therefore,  finds  that  notice  and  public 
procedure  are  impracticable  and 
unnecessary  within  the  meaning  of  5 
U.S.C.  553(b)(3)(B).  For  the  same 
reasons,  OSHA  also  finds  that,  in 
accordance  with  29  CFR  1911.5,  good 
cause  exists  for  dispensing  with  the 
public  notice  and  comment  procedures 
prescribed  in  section  6(b)  of  the 
Occupational  Safety  and  Health  Act. 

Exemption  From  Delayed  Effective  Date 
Requirement 

Under  5  U.S.C.  553,  OSHA  finds  that 
there  is  good  cause  for  making  this 
technical  amendment  effective  upon 
publication  in  the  Federal  Register. 

This  technical  amendment  simply 
provides  additional  information  on  the 
existing  regulatory  burden  without 
increasing  that  burden. 


List  of  Subjects  in  29  CFR  Part  1910 

Confined  spaces.  Hazardous 
atmospheres.  Monitoring,  Occupational 
safety  and  health.  Safety. 

Authority:  This  document  was  prepared 
under  the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health.  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NVV.,  Washington, 
DC  20210. 

Accordingly,  29  CFR  1910.146  is 
amended  as  set  forth  below: 

Signed  at  Washington.  DC,  this  12th  day  of 
May,  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

PART  1910— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 

1 .  The  authority  citation  for  subpart  J 
of  part  1910  continues  to  read  as 
follows: 

Authority:  Secs.  4.  6,  and  8,  Occupational 
Safety  and  Health  Act  of  1970,  29  U.S.C.  653, 
655,  657;  Secretary  of  Labor’s  Order  No.  12- 
71  (36  FR  8754),  8-76  (41  FR  25059),  9-83 
(48  FR  35736)  or  1-90  (55  FR  9033),  as 
applicable. 

Sections  1910.141, 1910.142, 1910.145, 
1910.146,  and  1910.147  also  issued  under  29 
CFR  part  1911. 

§1910.146  [Amended] 

2.  The  last  sentence  of  paragraph 
(k)(3)(ii)  of  §  1910.146  is  amended  by 
adding  “(1.52  m)”  between  the  words 
“feet”  and  “deep.” 

3.  Section  (2),  Atmospheric 
monitoring,  of  Appendix  E  of  §  1910.146 
is  revised  to  read  as  follows: 

(2)  Atmospheric  monitoring.  Entrants 
should  be  trained  in  the  use  of,  and  be 
equipped  with,  atmospheric  monitoring 
equipment  which  sounds  an  audible  alarm, 
in  addition  to  its  visual  readout,  whenever 
one  of  the  following  conditions  are 
encountered:  Oxygen  concentration  less  than 
19.5  percent;  flammable  gas  or  vapor  at  10 
percent  or  more  of  the  lower  flammable  limit 
(LFL);  or  hydrogen  sulfide  or  carbon 
monoxide  at  or  above  10  ppm  or  35  ppm, 
respectively,  measured  as  an  8-hour  time- 
weighted  average.  Atmospheric  monitoring 
equipment  needs  to  be  calibrated  according 
to  the  manufacturer’s  instructions.  The 
oxygen  sensor/broad  range  sensor  is  best 
suited  for  initial  use  in  situations  where  the 
actual  or  potential  contaminants  have  not 
been  identified,  because  broad  range  sensors, 
unlike  substance-specific  sensors,  enable 
employers  to  obtain  an  overall  reading  of  the 
hydrocarbons  (flammables)  present  in  the 
space.  However,  such  sensors  only  indicate 
that  a  hazardous  threshold  of  a  class  of 
chemicals  has  been  exceeded.  They  do  not 
measure  the  levels  of  contamination  of 
specific  substances.  Therefore,  substance- 
sjjecific  devices,  which  measure  the  actual 
levels  of  specific  substances,  are  best  suited 
for  use  where  actual  and  potential 
contaminants  have  been  identified.  The 
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measurements  obtained  with  substance- 
specific  devices  are  of  vital  importance  to  the 
employer  when  decisions  are  made 
concerning  the  measures  necessary  to  protect 
entrants  (such  as  ventilation  or  personal 
protective  equipment)  and  the  setting  and 
attainment  of  appropriate  entry  conditions. 
However,  the  sewer  environment  may 
suddenly  and  unpredictably  change,  and  the 
substance-specific  devices  may  not  detect  the 
potentially  lethal  atmospheric  hazards  which 
may  enter  the  sewer  environment. 

Although  OSHA  considers  the  information 
and  guidance  provided  above  to  be 
appropriate  and  useful  in  most  sewer  entry 
situations,  the  Agency  emphasizes  that  each 
employer  must  consider  the  unique 
circumstances,  including  the  predictability  of 
the  atmosphere,  of  the  sewer  permit  spaces 
in  the  employer’s  workplace  in  preparing  for 
entry.  Only  the  employer  can  decide,  based 
upon  his  or  her  knowledge  of,  and 
experience  with  permit  spaces  in  sewer 
systems,  what  the  best  type  of  testing 
instrument  may  be  for  any  specific  entry 
operation. 

The  selected  testing  instrument  should  be 
carried  and  used  by  the  entrant  in  sewer  line 
work  to  monitor  the  atmosphere  in  the 
entrant's  environment,  and  in  advance  of  the 
entrant's  direction  of  movement,  to  warn  the 
entrant  of  any  deterioration  in  atmospheric 
conditions.  Where  several  entrants  are 
working  together  in  the  .same  inunediate 
location,  one  instrument,  used  by  the  lead 
entrant,  is  acceptable. 

(FR  Doc.  94-12088  Filed  5-18-94;  8:45  am] 
BILUNO  CODE  4S10-2e-P 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  206 

PIN  0790-AF59 

National  Security  Education  Program 
(NSEP)  Grants  to  Institutions  of  Higher 
Education 

agency:  Office  of  ffie  Secretary,  DoD. 
ACTION:  Interim  rule. 

SUMMARY:  The  National  Security 
Education  Act  provided  for  the 
establishment  of  the  National  Security 
Education  Program,  the  National 
Security  Education  Board,  and  a  Trust 
Fund  in  the  U.S.  Treasury  to  provide  all 
resources  for  the  program.  Under  the 
Act  the  Secretary  is  directed  to  carry  out 
a  program  to  award  imdeigraduate 
scholarships,  graduate  fellowships,  and 
grants  to  institutions  of  higher 
education.  This  rule  is  to  inform  those 
concerned  with  institutional  grants  to  be 
offered  under  the  1994-1995  pilot 
grants  program  of  the  preliminary 
guidelines. 

OATES:  This  rule  is  effective  on  May  5, 
1994.  Written  comments  on  this  rule 


must  be  received  not  later  than  July  18. 
1994. 

ADDRESSES:  Forward  comments  to  the 
office  of:  Director,  National  Security 
Education  Program,  P.O.  Box  47103, 
Washington,  DC  20050-7103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edmond  J.  Collier,  (703)  696-5679. 
SUPPLEMENTARY  INFORMATION: 
Certification  statement  regarding  the 
interim  rule  re:  Executive  Order  12866, 
Public  Law  96—354  and  Public  Law  96- 
511. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review” 

It  has  been  determined  that  this 
Interim  Rule  will,  if  issued,  be  a 
significant  regulatory  action.  This  rule 
has  been  reviewed  by  OMB  prior  to 
Federal  Register  publication. 

Public  Law  96-354,  “Regulatcnyr 
Flexibility  Act” 

It  has  been  certified  that  this  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  because,  if  issued  as 
a  final  rule,  it  would  have  no  adverse 
effect  on  small  entities.  It  would  provide 
guidance  to  colleges,  universities,  or 
consortia  interested  in  applying  for  an 
institutional  grant  under  the  National 
Security  Education  Program.  The 
primary  effect  of  this  nde  on  potential 
grantees  will  be  to  reduce  the 
administrative  costs  and  other  burdens 
resulting  from  the  simplification  and 
clarification  of  the  application  proca^ 

Public  Law  96-511,  “Paperwork 
Reduction  Act” 

It  has  been  certified  that  this  rule 
would,  if  issued  as  a  final  rule,  impose 
a  reporting  requirement  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520),  and  is  being 
forwarded  for  review  by  OMB. 

List  of  Subjects  in  32  CFR  Part  206 

Colleges  and  universities.  Education, 
Grant  program. 

Accordingly,  title  32  of  the  CFR, 
subchapter  C  is  amended  to  add  part 
206  to  read  as  follows: 

PART  206— NATIONAL  SECURITY 
EDUCATION  PR<3GRAM  (NSEP) 
GRANTS  TO  INSTITUTIONS  OF 
HIGHER  EDUCATION 

Soc 

206.1  Major  characteristics  ol  the  NSEP 
institutional  grants  program. 

206.2  Eligibility. 

206.3  Overall  program  emphases. 

206.4  Proposal  development  and  review. 

206.5  Final  proposal  process. 

Authority:  20  U.S.C.  1141(a). 


§  206. 1  Ma)or  characteristics  of  the  NSEP 
institutionai  grants  progrant 

(a)  The  Institutional  Grants  Program 
provides  support  in  the  form  of  grants 
to  U.S.  institutions  of  higher  education. 
During  the  1994-95  and  1995-96 
academic  years,  a  program  of  pilot 
grants  is  being  initiated  with  an  annual 
competition  for  grants  held  during  the 
spring  of  each  year.  Grants  to 
institutions  will  complement  NSEP 
scholarship  and  fellowship  programs. 
NSEP  encourages  the  development  of 
programs  and  curricula  which: 

(1)  Improves  the  quality  and 
infi’astructure  of  international 
education: 

(2)  Addresses  issues  of  national 
capacity;  and 

(3)  Defines  innovative  approaches  to 
issues  not  addressed  by  NSEP 
scholarship  and  fellowship  programs. 

(b)  The  NSEP  Grants  Program  is 
designed  to  address  a  number  of 
important  objectives  critical  to  the 
United  States: 

(1)  To  equip  Americans  with  an 
understanding  of  less  commonly  taught 
Ismguages  and  cultures  and  enable  them 
to  l^ome  integrally  involved  in  global 
issues. 

(2)  To  build  a  critical  base  of  future 
leaders  in  the  marketplace  and  in 
government  service  who  have  cultivated 
international  relationships  and  worked 
and  studied  along-side  foreign  experts. 

(3)  To  develop  a  cadre  of 
professionals  with  more  than  the 
traditional  knowledge  of  language  and 
culture  who  can  use  this  dulity  to  help 
the  U.S.  make  sound  decisions  and  deal 
effectively  with  global  issues;  and 

(4)  To  enhance  institutional  capacity 
and  increase  the  number  of  facuhy  who 
can  educate  U.S.  citizens  toward 
achieving  these  goals. 

(c)  Grants  will  be  awarded  for  initial 
1-  or  2-year  periods.  Potential  follow-on 
commitments  will  be  based  on  a 
rigorous  evaluation  and  assessment 
process.  Between  15  and  25  awards  are 
expected  to  be  made  in  the  first  year 
ranging  from  approximately  $25,000  to 
$250,000.  These  are  only  estimates  and 
do  not  bind  the  NSEP  to  a  specific 
number  of  grants  or  to  the  amoimt  of  the 
grant. 

(d)  The  following  key  characteristics 
will  be  emphasized  in  the  N.SEP 
Institutional  Grants  Program: 

(1)  Programmatic  in  emphasis.  The 
purpose  of  the  grants  is  to  address 
weaJcnesses  and  gaps  in  programs  and 
curricula.  The  grants  should  be  used  to 
strengthen  the  national  capacity  in 
international  education.  While 
"operational”  support  for  already 
existing  centers  eind  projects  may  be  a 
component  of  a  grant,  NSEP  emphasizes 
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commitment  of  its  limited  resources  to 
projects  that  establish  and  improve 
educational  programs  available  to 
students  and  teachers. 

(2)  Demand  and  requirements 
oriented.  Grants  are  designed  to  address 
national  needs.  These  needs  must  be 
clearly  articulated  and  defended  in  a 
grant  proposal.  It  must  be  clear  that  the 
following  questions  are  addressed: 

(i)  Who  will  benefit  from  the  program 
funded  by  the  grant? 

(ii)  What  ne^  does  the  program 
address? 

(iii)  How  will  this  program  augment 
the  capacity  of  the  Federal  Government 
or  of  the  field  of  education  in  areas 
consistent  with  the  objectives  of  the 
NSEP?  How  does  it  fit  the  national 
requirement? 

(3)  Cooperation  and  collaboration 
among  institutions  is  mandated  in  order 
to  ensure  that  a  wider  cross-section  of 
colleges  and  universities  benefit  from  a 
program  funded  under  NSEP.  NSEP  is 
committed  to  providing  opportunities  to 
the  widest  cross-section  of  the  higher 
education  populaticm  as  is  feasible. 
Cooperation  can  be  in  the  form  of  formal 
consortia  arrangements  or  less  formal 
but  equally  effective  agreements  among 
institutions.  Both  vertical  (among 
different  types  of  institutions)  and 
horizontal  (among  similar  institutions 
across  functional  areas)  integration  are 
encouraged.  Outreach  to  institutions 
that  do  not  normally  benefit  from  such 
proCTams  is  also  strongly  favored. 

(4)  Complementary  to  other  Federal 
programs  such  as  Title  VI  of  the  Higher 
Education  Act.  NSEP  is  designed  to 
address  gaps  and  shortfalls  in  Higher 
Education  and  to  build  and  expand 
national  capacity.  NSEP  recognizes  that 
base  capacity  currently  exists  in  some 
foreign  languages  and  area  studies.  It 
also  recognizes  that  funding  shortfalls 
and  other  factors  have  contributed  to 
tremendous  gaps  and  weaknesses. 
Funding  for  expansion  of  the 
international  education  infrastructure 
remains  limited.  Duplication  of  effort  is 
not  affordable.  NSEP  encourages  new 
initiatives  as  well  as  expansion  of 
existing  programs  to  increase  supply  in 
cases  where  the  demand  cannot  be  met 
and  encourages  efforts  that  increase 
demand. 

(5)  NSEP  encourages  proposals  that 
address  two  categories  of  issues  relating 
to  the  mission  of  NSEP: 

(i)  Programs  in  specific  foreign 
languages,  countries  or  areas;  and/or 

(ii)  Programs  addressing  professional, 
disciplinary  and/or  interdisciplinary 
opportunities  involving  international 
education. 

(6)  NSEP  views  student  funding  as 
portable  and  hopes  that  universities  will 


develop  ways  to  move  students  to 
programs  and  to  provide  credit  with 
these  programs.  NSEP  believes  that 
programs  need  to  be  developed  that  are 
available  to  a  wider  cross-section  of 
students.  Thus,  they  need  to  be  “open” 
to  students  firom  other  institutions. 
Programs  might  also  be  “transportable" 
from  one  institution  to  another. 

(7)  NSEP  emphasizes  leveraging  of 
funds  and  cost-sharing  in  order  to 
maximize  the  impact  of  NSEP  funding. 

It  encourages  institutions  to  seek  other 
sources  of  funding  to  leverage  against 
NSEP  funding  and  to  commit 
institutional  resources  in  support  of  the 
program  as  well.  NSEP  also  emphasizes 
burden  sharing  between  the  institution 
and  the  Program.  NSEP  encourages 
institutions  to  demonstrate  a 
commitment  to  international  education 
eind  to  present  a  plan  for  how  funding 
for  the  proposed  program  will  be 
achieved  over  a  3-5  year  period  so  that 
NSEP  can  reduce  its  financial 
commitment  to  programs.  The  funds 
requested  from  NSEP  should  minimize 
costs  allocated  to  unassigned 
institutional  “overhead.”  NSEP 
institutional  grants  are  assumed  to  be 
for  training  programs.  Consequently, 
university/college  indirect  costs 
associated  with  training  programs 
should  be  used  as  a  general  benchmark 
for  determining  appropriate  overhead 
rates. 

(8)  NSEP  encourages  creativity  and  is 
responsive  to  the  needs  of  higher 
education  to  expand  the  capacity  to 
provide  more  opportunities  for  quality 
international  education.  We  do  not 
suggest  that  the  guidelines  presented  in 
the  grant  solicitation  will  cover  all 
problems  and  issues.  Quite  to  the 
contrary,  we  encourage  careful 
consideration  of  issues  confronting 
international  education  in  the  U.S.  and 
thoughtful  proposals  that  address  these 
issues,  consistent  with  the  overall 
mission  of  the  NSEP. 

§206.2  Eligibility. 

Any  accredited  U.S.  institution  of 
higher  education,  as  defined  by  section 
1201(a)  of  the  Higher  Education  Act  of 
1965  (20  U.S.C.  1141(a)),  may  apply  for 
and  receive  a  grant.  This  includes  2-  and 
4-year  colleges  and  universities,  both 
public  and  private.  Other  organizations, 
associations,  and  agencies  may  be 
included  in  proposals  but  may  not  be 
direct  recipients  of  a  grant.  Foreign 
institutions  may  also  be  included  in  a 
proposal  but  may  not  be  direct 
recipients  of  a  grant.  Only  U.S.  citizens 
and  U.S.  institutions  may  receive  funds 
through  a  grant  awarded  by  the  NSEP. 


§  206.3  Overall  program  emphasis. 

(a)  The  NSEP  grants  to  institutions 
program  focuses  on  two  broad  program 
areas  that  reflect  the  challenges  to 
building  the  infrastructure  for 
international  education  in  U.S.  higher 
education: 

(1)  Development  and  expansion  to 
quality  programs  in  overseas  locations. 

(1)  Programs  that  offer  important 
opportunities  for  U.S.  students,  both 
undergraduate  and  graduate,  to  study  in 
critical  areas  under-represented  by  U.S. 
students,  and 

(ii)  Development  of  meaningful 
competencies  in  foreign  languages  and 
cultures. 

(2)  Development  and  implementation 
of  programs  and  curricula  on  U.S. 
campuses  that  provide  more 
opportunities  for  study  of  foreign 
languages  and  cultures  and  the 
integration  of  these  studies  into  overall 
programs  of  study. 

(b)  Addressing  the  need  for  improving 
study  abroad  irifrastructure.  The  NSEP 
encourages  the  study  of  foreign  cultures 
and  languages  typically  neglected  or 
under-represented  in  higher  education. 

In  the  foreign  language  field  these  are 
generally  referred  to  as  less  commonly 
taught  languages.  In  area  studies,  these 
are  generally  defined  as  non-Westem 
European  in  focus.  An  integral  part  of 
any  student’s  international  education  is 
a  quality  study  abroad  experience  that 
includes  a  significant  portion  devoted  to 
gaining  functional  competence  in  an 
indigenous  language  and  culture. 
Unfortunately,  there  are  only  limited 
opportunities  to  study  abroad  in  many 
foreign  areas.  In  addition,  many 
programs  lack  a  quality  foreign  language 
component  as  well  as  significantly 
experiential  components.  Historically, 
more  attention  has  been  paid  to  the  » 
development  of  programs  in  Western 
Europe  where  the  student  demand  has 
been  greater.  NSEP  hopes  to  encourage, 
through  institutional  grants,  the 
development  and/or  expansion  of 
infrastructure  for  study  abroad  in 
critical  areas  of  the  world  where 
capacity  does  not  currently  exist. 
Programs  are  encouraged  that: 

(1)  Expand  program  opportunities  in 
critical  countries  where  limited 
opportunities  currently  exist. 

(2)  Establish  program  opportunities  in 
critical  countries  where  no 
opportunities  exist. 

(^3)  Enhance  mecmingful  opportunities 
for  foreign  language  and  foreign  culture 
acquisition  in  conjunction  with  study 
abroad. 

(4)  Create  and  expand  study  abroad 
opportunities  for  students  from  diverse 
disciplines.  In  all  cases,  grants  to 
develop  study  abroad  infrastructure 
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must  address  issues  of  demand  (how  to 
increase  demand  for  study  in  the 
proposed  countries  or  regions)  and 
diversity  (how  to  attract  a  diverse 
student  population  to  study  in  the 
proposed  countries  or  regions).  Grants 
may  support  start-up  of  programs  or  the 
expansion  of  a  program’s  capacity  to 
benefit  more  and/or  different  student  or 
to  improve  the  quality  of  study  abroad 
instruction.  Proposals  can  address 
issues  concerning  either  or  both  issues 
of  undergraduate  and  graduate  ^ 

education. 

(c)  Addressing  the  infrastructure  for 
international  education  in  U.S.  higher 
education.  While  studying  abroad  is  an 
integral  part  of  becoming  more 
proficient  in  one’s  understanding  of 
another  culture  and  in  becoming  more 
functionally  competent  in  another 
language,  the  NSEP  also  emphasizes  the 
development  and  expansion  of 
programs  that  address  serious  shortfalls 
that  provide  a  stronger  domestic 
program  base  in  areas  consistent  with 
the  NSEP  mission.  The  NSEP 
encourages  grant  proposals  that  address 
infi^structure  issues.  While  not  limited 
to  these  areas,  programs  might  address 
the  following  issues; 

(1)  Enhancing  foreign  language  skill 
acquisition  through  innovative 
curriculum  development  efforts.  Such 
efforts  may  involve  intensive  language 
study  designed  for  different  types  of 
students.  Less  traditional  approaches 
should  be  considered  as  well  as  ways  to 
provide  foreign  language  instruction  fcH* 
the  student  who  may  not  otherwise  have 
an  opportunity  to  pursue  such 
instruction.  Functional  competency 
should  be  stressed  but  defined  as 
meaningful  for  the  particular  discipline 
or  field. 

(2)  Expanding  opportunities  for 
international  education  in  diverse 
disciplines  and  fields  and  in  issues  that 
are  cross-area  or  cross-national  in 
character.  ERorts  are  encouraged  that 
offer  opportunities  for  meaningful 
international  education  for  those  in 
fields  where  opportunities  are  not 
generally  available.  There  are  many 
fields  and  disciplines  that  are  rapidly 
becoming  international  in  scope,  yet  the 
educational  process  does  not  include  a 
meaningful  international  component.  In 
many  cases  this  is  due  to  a  rigid 
structure  in  the  field  itself  that  cannot 
accommodate  additional  requirements, 
such  as  language  and  culture  study. 
There  are  also  issues  that  involve  cross¬ 
area  or  cross-national  education  or  are 
studied  in  comparative  terms.  Students 
in  these  areas  also  need  quafity 
opportunities  in  international 
education. 


(3)  Provide  opportunities  for 
programmatic  studies  throughout  an 
undergraduate  or  graduate  career. 
Students  frequently  study  a  foreign 
language  or  pursue  study  abroad 
opportunities  as  adjuncts  to  their  overall 
program  of  study.  Innovations  in 
curriculum  are  needed  to  more 
thoroughly  integrate  aspects  of 
international  education  into  curriculum 
throughout  a  student’s  undergraduate  or 
graduate  career.  The  NSEP  encourages 
institutions  to  address  these  overall 
international  education  curriculum 
issues  in  their  proposals. 

(4)  Provide  opportunities  to  increase 
demand  for  study  of  foreign  areas  and 
languages.  Efforts  to  develop 
educational  programs  that  offer 
innovative  approaches  to  increasing 
demand  to  include  a  meaningful 
international  component  are 
encouraged.  Proposals  are  encouraged  to 
address  issues  of  diversity:  how  to 
attract  students  who  have  historically 
not  pursued  opportimities  involving 
international  education.  Diversity 
includes  geographical,  racial,  ethnic, 
and  gender  factors. 

(5)  Improve  faculty  credentials  in 
international  Vacation.  Efforts  to  create 
more  opportunities  for  teachers  to 
become  competent  in  foreign  cultures 
and  languages  are  encouraged.  While 
NSEP  is  a  ^gher  education  program,  it 
is  interested  in  the  potential  dynamics 
of  collaborative  efforts  that  recognize 
the  shared  responsibility  of  all 
educational  levels  for  promoting 
international  education. 

(6)  Uses  of  new  technologies.  During 
the  last  decade  tremendous  advances 
have  been  made  in  the  application  of 
new  educational  technologies.  Such 
technologies  have  enhanced  our 
capacity  to  improve  instruction, 
broaden  access,  and  assess  student 
learning.  NSEP’s  objective  is  not  to 
support  large  technology  oriented 
projects.  However,  NSn*  encourages 
efforts  that  integrate  iimovative  uses  of 
technology  emphasizing  how  proposed 
programs  will  have  significance  beyond 
a  local  setting.  Proposals  that  include 
proposed  uses  of  technology  will  be 
required  to  demonstrate  detailed 
knowledge  of  the  technology,  bow  it  is 
to  be  developed  and  applied  and  how 
student  learning  will  be  impacted. 

§  206.4  Proposal  development  and  review. 

The  purpose  of  this  section  is  to 
explain  the  NSEP  review  process.  (Note: 
A  number  of  important  approaches  to 
proposal  development  and  review  have 
been  adapted  from  guidelines  developed 
by  the  Department  of  Education’s  Office 
of  Postsecondary  Education  for  its 
“Fund  for  the  Improvement  of 


Postsecondary  Education  (FIPSE)’’.J 
This  information  if  intended  to  aid 
institutions  in  the  development  of 
proposals  and  to  provide  guidance 
concerning  the  criteria  that  may  be  used 
in  reviewing  and  evaluating  proposals. 

(a)  The  grants  to  institutions  program 
will  be  administered  by  the  National 
Security  Education  Program  Office 
(NSEPO).  However,  the  NSEPO  will 
function  as  an  administrative  office 
much  in  the  same  manner  as  the 
Institute  of  International  Education  and 
the  Academy  for  Educational 
Development  function  in  administering 
NSEP  scholarship  and  fellowship 
programs,  respectively.  The  NSH*0  will 
not  review  or  evaluate  proposals.  'The 
proposals  will  be  reviewed  and 
evaluated  by  national  screening  panels. 

(b)  The  NSEP  will  use  a  two-stage 
review  process  in  order  to  evaluate  a 
broad  range  of  proposal  ideas.  In  the 
first  stage,  applicants  will  submit  a  five- 
page  summary  (double-spaced)  of  their 
proposal.  An  institution  may  submit 
more  than  one  proposal,  but  each 
proposal  should  be  submitted  and  will 
be  evaluated  separately  and 
independently. 

(c)  NSEP  expects  competition  for 
grants  to  be  intense.  By  implementing  a 
two-stage  process,  potential  grantees  are 
given  an  opportunity  to  present  their 
ideas  without  creating  a  paperworic 
burden  on  both  the  propos^  authors 
and  the  reviewers. 

(d)  The  preliminary  review  process. 
’The  review  of  preliminary  proposals 
will  be  imdertaken  by  panels  of  external 
reviewers,  not  members  of  the  NSEPO. 
Panels  of  not  less  than  three  will  be 
assembled  to  review  preliminary 
proposals.  Panel  members  will  be  drawn 
primarily  from  faculty  and 
administration  in  higher  education  but 
might  also  include  representatives  from 
the  research,  business,  and  government 
communities.  Every  effort  will  be  made 
to  ensure  balance  (geographical,  ethnic, 
gender,  institutional  type,  subject 
matter)  across  the  entire  competition. 

(e)  Panel  members  will  reflect  the 
nature  of  the  grants  program.  Each  panel 
will  include  a  recognized  expert  in  a 
field  of  international  education.  Other 
panelists  may  include  experts  in  area 
studies,  foreign  language  education,  and 
other  fields  and  disciplines  with  an 
international  focus. 

(f)  Preliminary  proposals  will  be 
reviewed  according  to  a  set  of  criteria 
developed  in  consultation  with 
representatives  finm  higher  education, 
and  provided  to  the  panels.  The 
applicant  shall,  at  a  minimum,  deal 
with  the  following  issues  in  the 
preUminary  proposal: 
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(1)  How  the  proposal  addresses  issues 
of  national  capacity  in  international 
education. 

(2)  U'hat  area(s).  language(s),  and 
discipline(s)  the  proposal  addresses  ajid 
the  importance  of  these  to  U.S.  national 
capacity. 

(3)  What  the  applicant  is  proposing  to 
do. 

(4)  How'  the  proposal  deals  with  the 
key  characteristics  of  the  NSEP. 

(5)  Demonstration  of  thorough 
knowledge  of  the  state  of  the  art  in  the 
particular  area  of  the  proposal  and  how 
this  proposal  develops  or  builds 
capacity,  not  duplicates  existing 
capacity. 

ig)  The  applicant  must  also  include  a 
budget  estimate.  This  budget  estimate, 
for  the  first  year  of  the  proposal,  must 
include  the  following; 

(1)  A  summary  of  anticipated  direct 
costs  including  professional  salaries, 
funds  for  students,  travel,  materials  and 
supplies,  consultants,  etc.,  and  how  or 
why  these  costs  are  needed. 

(2)  An  estimate  of  institutional 
indirect  costs.  The  budget  estimate  must 
also  indicate  whether  funding  is  also 
being  requested  for  a  second  year  and, 
if  so,  an  estimate  of  tlie  amount  to  be 
requested. 

ih)  Panelists  will  review  and  rank 
proposals  and  forward  their 
r(K:ommendations  to  the  NSEPO. 

NSEPO  will  review  and  analyze  diese 
recommendations  and  infonn  all 
applicants  of  decisions. 


§  206.5  Final  proposal  process. 

NSEPO  will  provide  detailed 
comments  on  proposals  to  all  applicants 
who  are  invited  to  prepare  a  final 
proposal. 

(a)  Final  proposals  should  be  limited 
to  no  more  than  2.5  double-spaced 
pages.  Proposals  will  be  reviewed  by 
national  panels  constructed  similarly  to 
tho.se  designed  to  review  preliminary 
proposals.  In  addition  to  a  field  review 
process,  panelists  wilt  be  assembled  in 
Washington  D.C.  to  discuss  and  review 
the  independent  and  competing  merits 
of  proposals. 

0))  Proposals  will  be  evaluated  in  two 
basic  categories: 

(1)  Proposals  that  addre.ss  study 
abroad  infrastructure  and 

(2)  Proposals  that  address  domestic 
infrastructure.  Should  proposals  deal 
with  both  of  these  issues,  they  will  be 
evaluated  in  a  third  category.  This 
grouping  of  proposals  will  ensure  that 
all  categories  of  proposals  receive 
funding  consideration. 

(c)  In  general,  final  proposals  will 
considered  on  the  following  selection 
criteria: 

(1)  Importance  of  the  problem.  Each 
propo.sal  will  be  evaluated  according  to 


the  merit  of  how  it  addresses  issue(s)  of 
national  capacity.  The  proposal  must 
articulate  the  importance  of  the  problem 
it  addresses,  how  the  proposal  addresses 
issues  of  national  capacity  in 
international  education,  and  how  it  is 
consistent  with  the  objectives  of  the 
NSEP. 

(2)  Importance  of  proposed  foreign 
language(s),  foreign  area(s),  field(s)  or 
disciplinefs).  The  proposal  will  be 
evaluated  according  to  how  well  it 
articulates  the  need  for  programs  in  the 
proposed  areas,  languages,  fields,  or 
disciplines. 

(3)  Identification  of  need  and  gaps/ 
shortfalls.  The  proposal  will  lie 
evaluated  according  to  its 
persuasiveness  in  identifying  where  the 
needs  exist  and  where  serious  shortfalls 
exist  in  the  capacity  to  fill  the  need.  The 
proposal  should  clearly  identify  why 
these  gaps  e.xist  and  provide  a  strong 
indication  of  familiarity  with  the  state  of 
the  field  in  the  proposal  area. 

(4)  Cost  effectiveness.  Proposals  will 
be  evaluated  on  the  basis  of 
“educational  value  for  the  dollar.” 

NSEP  is  interested  in  funding  proposals 
in  areas  where  otlier  funding  is  limited 
or  in  areas  where  NSEP  funding  can 
significantly  augment  or  complement 
other  sources.  NSEP  is  not  interested  in 
replacing  funds  available  from  other 
sources  or  in  duplicating  other  efforts. 
Also,  NSEP  is  interested  in  projects 
whose  dollar  levels  and  long-range 
budget  plans  provide  for  realistic 
continuation  by  the  grantee  institution 
and  adaptation  by  other  institutions. 
NSEP  is  interested  in  proposed 
approaches  to  leveraging  other  funds 
against  the  proposed  project. 

(5)  Evaluation  plans.  Proposals  will 
be  evaluated  on  their  approach  to 
measuring  impact.  What  impact  will  the 
proposed  program  have  on  national 
capacity?  How  will  the  proposed 
program  deal  with  assessing  language 
and  foreign  cultural  comp>etency?  In  the 
case  of  study  abroad  programs,  how  will 
the  success  and  impact  of  study  abroad 
experiences  be  assessed.  Proposals 
should  not  defer  the  consideration  of 
these  issues  to  a  latter  stage  of  the  effort. 
Evaluation  and  assessment  should  be  an 
integral  part  of  the  entire  proposal 
effort. 

(6)  Prospects  for  wider  impact. 
Proposals  must  address  national  needs 
and  will  be  evaluated  according  to  how 
well  they  are  likely  to  address  these 
needs.  VVhat  component  of  the  higher 
education  community  does  the  proposal 
address?  How  diverse  a  student 
population  will  the  proposed  program 
address?  What  applications  to  other 
institutions  will  be  made  available. 


either  directly  or  indirectly,  because  of 
the  proposed  program? 

(7)  Capacity  and  commitment  of  the 
applicant.  The  proposal  will  be 
evaluated  acconding  to  the  evidence 
provided  on  the  commitment  of  the 
institution,  and  other  institutions,  to  the 
proposed  project.  What  other 
institutions  are  involved  and  what  is 
their  commitment.  If  there  are 
commitments  from  foreign  institutions, 
what  is  the  evidence  of  this 
commitment?  Are  their  plans  for  the 
institution  to  integrate  the  efforts  of  the 
proposed  program  into  the  educational 
process?  What  plans  are  there  for 
eventual  self-support?  As  with  many 
other  similar  programs,  NSEP  is 
particularly  interested  in  the  degree  to 
which  the  institution  is  willing  to  bear 
a  reasonable  share  of  the  direct  and 
indirect  costs  of  the  proposed  project. 

(d)  Applicants  should  also  indicate  if 
they  currently  receive  or  are  seeking 
support  from  other  sources.  Applicants 
should  indicate  why  support  from  NSEP 
is  appropriate,  if  other  sources  are  also 
being  souglit. 

Dated;  May  13. 1994. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc.  94-12172  Filed  5-16-94;  11:14  ami 
BILUNQ  CODE  S00(M>4-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
[CGO  05-04-015] 

Special  Local  Regulations  for  Marine 
Events;  Blackboard  Pirate  Jamboree; 
Town  Point  Elizabeth  River,  Norfolk 
and  Portsmouth,  VA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  Implementation. 

SUMMARY:  This  notice  implemeids 
special  local  regulations  for  die 
Blackboard  Pirate  Jamboree  to  be  held 
on  the  Elizabeth  River  at  Town  Point 
Park,  Norfolk  and  Portsmouth,  Virginia. 
The  regulations  are  needed  to  control 
vessel  traffic  within  the  immediate 
vicinity  of  the  event  due  to  the  confined 
nature  of  the  waterway  and  the  expected 
congestion  at  the  time  of  the  event.  The 
regulations  restrict  general  navigation  in 
the  area  for  the  safety  of  life  and 
property  on  the  navigable  waters  during 
the  event. 

EFFECTIVE  DATE:  This  regulation  is 
effective  from  11  a.m.  to  3  p.m.,  july  30, 
1994. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  L.  Phillips,  Chief,  Boating 
Affairs  Branch,  Boating  Safety  Division, 
Fifth  Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23704-5004 
(804)  398-6204,  or  Commander,  Coast 
Guard  Group  Hampton  Roads  (804) 
483-8567. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C.  Garrison,  project  officer. 
Boating  Affairs  Branch,  Boating  Safety 
Division,  Fifth  Coast  Guard  District,  and 
LT  Monica  L.  Lombardi,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulation 

NorfoDc  Festevents,  Ltd.  submitted  an 
application  to  hold  the  Blackbeard 
Pirate  Jamboree  on  the  Elizabeth  River 
at  Town  Point  Park,  Norfolk  and 
Portsmouth,  Virginia.  The  event  will 
consist  of  a  parade  of  sail  followed  by 
an  orchestrated  water  drama  with 
cannon  fire  between  two  vessels.  Since 
many  spectator  vessels  are  expected  to 
be  in  the  area  to  watch  the  jamboree,  the 
regulations  in  33  CFR  100.501  are  being 
implemented  for  the  safety  of  life  and 
property.  The  waterway  will  not  be 
closed  for  an  extended  period;  therefore, 
commercial  traffic  should  not  be 
severely  disrupted. 

In  addition  to  regulating  the  area  for 
the  safety  of  life  and  property,  this 
notice  of  implementation  also 
authorizes  the  Patrol  Commander  to 
regulate  the  operation  of  the  Berkley 
drawbridge  in  accordance  with  33  CFR 
117.1007,  and  authorizes  spectators  to 
anchor  in  the  special  anchorage  areas 
described  in  33  CFR  110.72aa.  33  CFR 
110.72aa  establishes  the  spectator 
anchorages  in  33  CFR  100.501  as  special 
anchorage  areas  under  Inland 
Na\ngalion  Rule  30,  33  U.S.C.  2030(g). 

33  CFR  117.1007  closes.the  draw  of  the 
Berkley  Bridge  to  vessels  during  and  for 
one  hour  before  and  after  the  effective 
period  under  33  CFR  100.501,  except 
that  the  Coast  Guard  Patrol  Commander 
may  order  that  the  draw  be  opened  for 
commercial  vessels. 

Dated:  April  13,  1994. 

W.T.  Leland, 

Bear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 

IFR  Doc.  94-11983  Filed  5-18-94;  8:45  am) 
BILLING  CODE  4910-14-M 


33  CFR  Part  100 

[CGD  05-94-01 B] 

Special  Local  Regulations  for  Marine 
Events;  Norfolk  Harborfest  1994; 

Norfolk  Harbor,  Elizabeth  River, 

Norfolk  and  Portsmouth,  VA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  Implementation. 

SUMMARY:  This  notice  implements 
special  local  regulation  for  Norfolk 
Harborfest  1994,  an  annual  event  to  be 
held  in  the  Waterside  area  of  the 
Elizabeth  River  between  Norfolk  and 
Portsmouth,  Virginia.  These  special 
local  regulations  are  needed  to  control 
vessel  traffic  within  the  immediate 
vicinity  . of  Waterside  due  to  the 
confined  nature  of  the  waterway  and  the 
expected  vessel  congestion  during  the 
Norfolk  Harborfest  1994  activities.  The 
effect  will  be  to  restrict  general 
navigation  in  the  regulated  area  for  the 
safety  of  participants  and  spectators. 
EFFECTIVE  DATES:  This  regulation  is 
effective  for  the  following  periods: 

1:30  p.m.  to  9  p.m.,  June  3,  1994 
10  a.m.  to  11  p.m.,  June  4,  1994 
10  a.m.  to  6  p.m.,  June  5, 1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23705  (804)  398- 
6204,  or  Commander,  Coast  Guard 
Group  Hampton  Roads  (804)  483-8559. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C.  Garrison,  project  officer. 
Boating  Affairs  Branch,  Boating  Safety 
Division,  Fifth  Coast  Guard  District,  and 
LT  Monica  L.  Lombardi,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulation 

Norfolk  Harborfest,  Inc.  submitted  an 
application  to  hold  Norfolk  Harborfest 
1994  on  June  3,  4,  and  5, 1994,  in  the 
Waterside  area  of  the  Elizabeth  River. 
This  area  is  covered  by  33  CFR  100.501 
and  generally  includes  the  waters  of  the 
Elizabeth  River  between  Town  Point 
Park,  Norfolk,  Virginia,  the  mouth  of  the 
Eastern  Branch  of  the  Elizabeth  River, 
and  Hospital  Point,  Portsmouth, 
Virginia.  Since  this  event  is  of  the  type 
contemplated  by  this  regulation  and  the 
safety  of  the  participants  and  spectators 
viewing  this  event  will  be  enhanced  by 
the  implementation  of  special  local 
regulations  for  the  Elizabeth  River,  33 
CFR  100.501  will  be  in  effect  during 
Norfolk  Harborfest  1994.  Norfolk 


Harborfest  1994  will  consist  of  aerobatic 
demonstrations,  an  air/sea  rescue 
demonstration,  fireworks,  lighted  boat 
parade,  and  numerous  other  water 
events,  to  include  a  p>arade  of  sailboats 
and  several  boat  and  raft  races.  Because 
commercial  vessels  will  be  permitted  to 
transit  the  regulated  area  between 
events,  commercial  traffic  should  not  be 
severely  disrupted.  In  addition  to 
regulating  the  area  for  the  safety  of  life 
and  property,  this  notice  of 
implementation  also  authorizes  the 
Patrol  Commander  to  regulate  the 
operation  of  the  Berkley  drawbridge  in 
accordance  with  33  CFR  117.1007,  and 
authorizes  spectators  to  anchor  in  the 
special  anchorage  areas  described  in  33 
CFR  110.72aa. 

Dated;  April  13, 1994. 

W.T.  Leland, 

Bear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 

[FR  Doc.  94-11982  Filed  5-18-94;  8:45  am) 
BILLING  CODE  4910-14-M 


33  CFR  Part  100 

(CGD  05-94-011] 

Special  Local  Regulations  for  Marine 
Events;  Severn  River,  College  Creek, 
and  Weems  Creek,  Annapolis,  MD 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  Implementation. 

SUMMARY:  This  notice  implements 
special  local  regulation  for  the  Blue 
Angels  Airshow  to  be  held  on  May  21, 
22,  and  23, 1994.  These  regulations  are 
necessary  to  control  vessel  traffic  in  the 
immediate  vicinity  of  this  event.  The 
effect  of  these  regulations  will  be  to 
restrict  general  navigation  in  the 
regulated  area  for  the  safety  of 
spectators  and  participants. 

EFFECTIVE  DATES:  This  regulation  is 
effective  from  2  p.m.  until  4:30  p.m.,  on 
May  21, 1994,  and  from  1:30  p.m.  until 
4:30  p.m.,  on  May  22  and  23, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004  (804) 
398-6204. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C.  Garrison,  project  officer. 
Boating  Affairs  Branch,  Fifth  Coast 
Guard  District,  and  LT  John  B.  Gately 
project  attorney.  Fifth  Coast  Guard 
District  Legal  Staff. 
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Discussion  of  Regulation 

The  U.S.  Naval  Academy  submitted 
an  application  to  hold  the  Blue  Angels 
Airshow  on  May  21,  22,  and  23, 1994. 

In  the  past,  a  Qrast  Guard  patrol  \vas 
provided  during  practice  sessions  and 
the  actual  performance,  which  consists 
of  six  high  p>erformance  jet  aircraft 
flying  at  low  altitudes  in  various 
formations  over  the  Severn  River.  These 
regulations  in  33  CFR  100.518  are 
necessary  to  control  spectator  craft  and 
to  provide  for  the  safety  of  hfe  and 
property  on  navigable  waters  during  the 
event.  The  Federal  Aviation 
Administration  regulations  require 
closing  the  waterway  to  vessel  traffic  as 
a  prerequisite  for  this  event. 

Historically,  commercial  traffic  has  not 
been  severely  disrupted,  and  the  Coast 
Guard  does  not  anticipate  any  problems 
in  the  future. 

Dated:  April  13, 1994. 

W.T.  Leland, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District. 

(FR  Doc.  94-11981  Filed  5-18-94;  8:45  am] 
BILUNQ  CODE  4«10-14-M 

33  CFR  Part  165 

[COTP  Baltimore  94-005} 

Safety  Zone  Regulation:  Cambridge 
Triathlon,  Hambrooks  Bay  Section  of 
the  Choptank  River,  Cambridge,  MO 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  Marine 
Safety  Office  Baltimore  is  establishing  a 
safety  zone  for  the  piupose  of  the 
“Cambridge  Triathlon”  event  to  be  held 
in  the  Hambrooks  Bay  section  of  the 
Choptank  River,  Cambridge,  Maryland. 
The  event  will  consist  of  participants 
swimming  a  two  mile  loop  around  Great 
Marsh  Point  and  support  vessels 
monitoring  the  participants.  This  safety 
zone  is  necessary  to  control  small  craft 
and  commercial  vessel  traffic  and  to 
provide  for  the  safety  of  life  and 
property  on  U.S.  navigable  waters 
during  this  event.  Entry  into  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

EFFECTIVE  DATE:  This  regulation  will  be 
effective  fium  7:30  a.m.  June  5, 1994 
imtil  11  a.m.  June  5, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  P.  Ryan,  Chief  Warrant  Officer, 
U.S.  Coast  Guard  Marine  Safety  Office 
Baltimore,  Custom  House,  40  South  Gay 
Street,  Baltimore,  Maryland  21202- 
4022,  (410)  962-2651, 
supplementary  information:  In 
accordance  with  5  U.S.C.  553,  a  Notice 


of  Proposed  Rule  Making  has  not  been 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  finm  the  date  of 
publication.  The  application  to  hold  this 
event  was  not  received  until  February 
16, 1994  and  there  was  not  sufficient 
time  remaining  to  publish  proposed 
rules  in  advance  of  the  event  or  to 
provide  for  a  delayed  effective  date. 

Background  and  Purpose 

The  Columbia  Triathlon  Association 
filed  an  application  with  the  U.S.  Coast 
Guard,  Group  Baltimore  requesting  a 
safety  zone  for  the  “Cambridge 
Triathlon”  event  to  take  place  June  5, 
1994.  As  part  of  their  application,  the 
Columbia  Triathlon  Association 
requested  the  Coast  Guard  provide 
control  of  spectator  emd  commercial 
traffic  during  the  swimming  event. 

Discussion  of  Regulations 

This  regulation  is  necessary  to  ensure 
the  safety  of  spectator  craft,  recreational 
vessels  as  well  as  swimmers 
participating  in  the  event,  and  to 
provide  for  the  safety  of  life  and 
property  on  U.S.  navigable  waters 
during  the  event.  Since  Hambrooks  Bay 
will  not  be  closed  for  an  extended 
period,  vessel  traffic  should  not  be 
severely  disrupted. 

This  regulation  is  issued  pursuant  to 
33  U.S.C  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165, 

Drafting  Information 

The  drafters  of  this  regulation  are 
Timothy  P.  Ryan,  Chief  Warrant  Officer, 
project  officer  for  the  Captain  of  the 
Port,  Baltimore,  Maryland  and 
Christopher  A.  Abel,  Lieutenant 
Commander,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation 
Regulatory’  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

Because  it  expects  the  impact  of  this 
rule  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 


consistent  with  Section  2.B.2.C.  of 
Commandant  Instruction  M16475.1B, 
and  actions  to  protect  public  safety  have 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  will  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  F  of  part  165  of  Title  33,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C  191; 

33  CFR  1.05-  (g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  In  part  165  a  temporary  §  165.T05- 
022  is  added  to  read  as  follows: 

§  1 65.T05-022  Satety  Zone;  Cambridge 
Triathlon,  Hambrooks  Bay  section  of  the 
Choptank  River,  Cambridge  MD. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  500  yards  either 
side  of  a  line  connecting  tlie  following 
points  beginning  at: 

Latitude  Longitude 

38‘>35'08"  N.  76“04'55"  W..  thence  to 
38‘’35'20"  N.  76°05'1 8"  W.,  thence  to 
38°35'28"  N.  76'’04'58''  W.,  thence  to 
38'’34'51 "  N.  76“04'1 5"  W..  thence  to 
38°34'40"  N.  76''04'26"  W.,  thence  to 
SS'SS'OO"  N.  76‘’04'44''  W. 

(b)  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port, 
Baltimore,  Maryland  to  act  on  his 
behalf. 

(c)  General  information.  The  Captain 
of  the  Port  and  the  Duty  Officer  at  the 
Marine  Safety  Office,  Baltimore, 
Maryland  can  be  contacted  at  telephone 
number  (410)  962-5100.  The  Coast 
Guard  Patrol  Commander  and  the  senior 
boarding  officer  on  each  vessel 
enforcing  the  safety  zone  can  be 
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contacted  on  VHF-FM  channels  13  and 
16. 

(d)  Regulations.  (1)  Entry  into  this 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
is  designated  representative. 

(2)  The  operator  of  any  vessel  which 
enters  into  or  operates  in  this  safety 
zone  shall; 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  bo£ud  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)  of  this  section,  but  may 
not  block  a  navigable  channel. 

(e)  Effective  date.  This  section  is 
effective  from  7:30  a.m.  to  11  a.m.  June 
5, 1994;  unless  terminated  sooner  by  the 
Captain  of  the  Port,  Baltimore, 

Maryland. 

Dated:  May  5, 1994. 

D.B.  Crawford, 

Commander,  U.S.  Coast  Guard,  Acting 
Captain  of  the  Port.  Baltimore.  Maryland. 

IFR  Doc.  94-11980  Filed  5-18-94;  8:45  amj 
BtLUNa  COOE  4910-14-M 

PANAMA  CANAL  COMMISSION 

35  CFR  Parts  7, 9, 10, 60  and  135 

Technical  Amendments 

AGENCY:  Panama  Canal  Commission. 
ACTION:  Final  rule. 

summary:  The  Panama  Canal 
Commission  is  today  amending  its 
regulations  in  title  35,  Code  of  Federal 
Regulations  in  order  to  reflect  mailing 
address  changes,  both  for  the  agency 
headquarters  located  in  the  Republic  of 
Panama  and  the  Office  of  the  ^cretary 
located  in  Washington,  OC. 

EFFECTIVE  DATE:  May  19,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  A.  Fuller,  Assistant  to  the 
Secretary  for  Commission  Affairs,  Office 
of  the  Secretary,  Panama  Canal 
Commission,  International  Square,  1825 
I  Street  NW.,  suite  1050,  Washington, 
DC  20006-5402,  (Telephone:  (202)  634- 
6441). 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  changes  in  the  military 
APO  postal  system,  the  Panama  Canal 
Coimnission’s  correspondence  address 
in  the  Republic  of  Panama  has  been 
modified  to  include:  A  four-digit  unit 
number,  the  letters  “AA”  after  the  APO, 


and  the  addition  of  a  four-digit  number 
to  the  zip  code.  The  new 
correspondence  address  is:  Panama 
Canal  Commission,  Unit  2300,  APO  AA 
34011-2300.  Also,  because  the  Office  of 
the  Secretary  has  relocated  from  2000  L 
Street,  NW.,  suite  550,  Washington,  DC 
20036—4996  to  a  new  address  at 
International  Square,  1825  I  Street,  NW., 
Suite  1050  Washington,  DC  20006- 
5402,  it  is  necessary  to  amend  title  35, 
Code  of  Federal  Regulations  so  that 
correspondence,  publications  and  other 
documents  will  be  addressed  to  both 
new  mailing  addresses. 

The  Conunission  has  been  exempted 
firom  Executive  Order  12866  and, 
accordingly,  the  provisions  of  that 
directive  do  not  apply  to  this  rule.  Even 
if  the  Order  were  applicable,  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act. 

Further,  the  agency  has  determined 
that  implementation  of  the  rule  will 
have  no  adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign  based  enterprises 
in  domestic  or  export  markets. 

Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under 
sections  603(a)  and  604(a)  of  the 
Regulatory  Flexibility  Act,  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

Finally,  the  Administrator  of  the 
Panama  Canal  Commission  certifies  that 
these  changes  in  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778. 

List  of  Subjects 
35  CFR  Part  7 

Claims,  Government  employees, 
Panama  Canal. 

35  CFR  Part  9 

Freedom  of  information.  Organization 
and  functions  (Government  agencies), 
Panama  Canal,  Statistics. 

35  CFR  Part  10 

Panama  Canal,  Privacy. 

35  CFR  Part  60 

Classified  information,  Panama  Canal. 
35  CFR  Part  135 

Panama  Canal,  Reporting  and 
recordkeeping  requirements.  Vessels. 


Accordingly,  35  CFR  parts  7,  9, 10,  60, 
and  135  are  amended  as  follows; 

PART  7— CLAIMS  OF  EMPLOYEES  OF 
PANAMA  CANAL  COMMISSION 
UNDER  MILITARY  PERSONNEL  AND 
CIVILIAN  EMPLOYEES’  CLAIM  ACT  OF 
1964,  AS  AMENDED 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows; 

Authority:  Sec.  3,  78  Stat.  767;  31  U.S.C. 
241. 

§7.9  [Amended] 

2.  In  35  CFR  7.9,  remove  the  words 
“APO  Miami  34011  (or  Balboa,  Republic 
of  Panama)”  and  add,  in  their  place,  the 
words  "Unit  2300,  APO  AA  34011-2300 
(or  Balboa,  Republic  of  Panama).” 

PART  9-ORGANIZATION, 

FUNCTIONS,  AND  AVAILABILITY  OF 
RECORDS— PANAMA  CANAL 
COMMISSION 

3.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  as  amended  by 
Pub.  L.  99-570, 100  Stat.  3207;  22  U.S.C 
3611;  E.O.  12600,  52  FR  23781.  3  CFR,  1987 
Comp.,  p.  235. 

§9.2  [Amended] 

4.  In  35  CFR  9.2,  remove  the  words 
“The  Office  of  the  Secretary  of  the 
Panama  Canal  Commission  is  located  at 
2000  L  Street,  NW.,  suite  550, 
Washington,  DC  20036—4996”  and  add, 
in  their  place,  the  words  “The  Office  of 
the  Secretary  of  the  Panama  Canal 
Commission  is  located  at  International 
Square,  1825  I  Street,  NW.,  suite  1050, 
Washington,  DC  20006-5402.” 

5.  In  35  CFR  part  9  remove  the  words 
"APO  Miami  34011-5000  (or  Balboa, 
Republic  of  Panama)”  and  add,  in  their 
place  the  words  “Unit  2300,  APO  AA 
34011-2300  (or  Balboa,  Republic  of 
Panama)”  in  the  following  places: 


§9.11  [Amended] 

6.  In  section  9.11(e)  introductory  text 
and  (e)(4)  remove  the  words  “APO 
Miami  34011-5000”  and  add,  in  their 
place  the  words  “Unit  2300,  APO  AA 
34011-2300.” 

PART  10— ACCESS  TO  INFORMATION 
ABOUT  INDIVIDUALS 

7.  The  authority  citation  for  part  10  * 

continues  to  read  as  follows: 

Authority:  5  U.S.C.  552a. 

8.  In  35  CFR  part  10  remove  the  words 
“APO  Miami  34011  (or  Balboa,  Republic 


§§  9.4, 9.6, 9.8  [Amended] 

(a)  Section  9.4; 

(b)  Section  9.6(a)(1);  and 

(c)  Section  9.8(b)(1). 
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of  Panama)”  and  add,  in  their  place  the 
words  “Unit  2300,  APO  AA  34011-2300 
{or  Balboa,  Republic  of  Panama)”  in  the 
following  places; 

§§  10.5, 10.10, 10.12, 10.14  [Amended] 

(a)  Section  10.5(b)(1); 

(b)  Section  10.10(b)(1); 

(c)  Section  10.12(a);  and 

(d)  Section  10.14(b)(1). 

PART  60— CLASSIFIED  INFORMATION 

9.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  E.O.  12356.  47  FR  14874;  32 
CFR  part  2001  (Directive  No.  1,  Information 
Security  Oversight  Office),  47  FR  27836;  E.O. 
10450, 18  FR  2489;  22  U.S.C.  3611. 

10.  In  35  CFR  part  60  remove  the  zip 
code  number  “34011”  and  add  in  its 
place  the  new  zip  code  number  “34011- 
2300”  in  the  following  places: 

§60.12  [Amended] 

(a)  Section  60.12(a)  and 

(b)  Section  60.12(d)(3). 

PART  135— RULES  FOR 
MEASUREMENT  OF  VESSELS 

11.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  Issued  under  authority  of  the 
President  by  22  U.S.C.  3791;  E.O.  12215;  45 
FR  36043. 

§135.443  [Amended] 

12.  In  35  CFR  135.443  remove  the 
words  “APO  Miami,  Florida  34011”  and 
add  in  their  place  the  words  “Unit  2300, 
APO  AA  34011-2300.” 

Dated;  May  4, 1994. 

Gilberto  Guardia  F., 

Administrator. 

(FR  Doc.  94-12005  Filed  5-18-94;  8;45  ami 
BILLING  CODE  3640-04-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CT-1 0-1 -6893;  A-1-FRL^885-«] 

Approval  and  Promulgation  of  Title  V, 
S^tion  507,  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program  for 
Connecticut 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Connecticut 
for  the  purpose  of  establishing  a  small 


business  stationary  source  technical  and 
environmental  compliance  assistance 
program.  The  SIP  revision  was 
submitted  by  the  State  to  satisfy  the 
Federal  mandate  to  ensure  that  small 
businesses  have  access  to  technical 
assistance  and  regulatory  information 
necessary  to  comply  with  the  Clean  Air 
Act  (CAA).  The  rationale  for  the 
approval  is  set  forth  in  this  action, 

DATES:  This  final  rule  will  become 
effective  July  18, 1994,  unless  notice  is 
received  within  30  days  that  adverse  or 
critical  comments  will  be  submitted.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building, 
Boston,  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  10th 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  (6102),  Washington,  DC 
20460;  and  the  Bureau  of  Air 
Management,  Department  of 
Environmental  Protection,  State  Office 
Building,  79  Elm  Street,  Hartford,  CT 
06106-1630. 

FOR  FURTHER  INFORMATION  CONTACT: 
Emanuel  Souza,  Jr.,  (617)  565-3248. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Implementation  of  the  provisions  of 
the  CAA,  as  amended  in  1990,  will 
require  regulation  of  many  small 
businesses  so  that  areas  may  attain  and 
maintain  the  National  ambient  air 
quality  standards  (NAAQS)  and  reduce 
the  emission  of  air  toxics.  Small 
businesses  frequently  lack  the  technical 
expertise  and  financial  resources 
necessary  to  evaluate  such  regulations 
and  to  determine  the  appropriate 
mechanisms  for  compliance.  In 
anticipation  of  the  impact  of  these 
requirements  on  small  businesses,  the 
CAA  requires  that  States  adopt  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (PROGRAM),  and 
submit  this  PROGRAM  as  a  revision  to 
the  federally  approved  SIP.  In  addition, 
the  CAA  directs  the  Environmental 
Protection  Agency  (EPA)  to  oversee 
these  small  business  assistance 
programs  and  report  to  Congress  on 


their  implementation.  The  requirements 
for  establishing  a  PROGRAM  are  set  out 
in  section  507  of  title  V  of  the  CAA.  In 
February  1992,  EPA  issued  Guidelines 
for  the  Implementation  of  Section  507  of 
the  1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  State 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  States  on 
submitting  acceptable  SIP  revisions. 

The  State  of  Connecticut  has 
submitted  a  SIP  revision  to  EPA  in  order 
to  satisfy  the  requirements  of  section 
507.  In  order  to  gain  full  approval,  the 
State  submittal  must  provide  for  each  of 
the  following  PROGRAM  elements:  (1) 
The  establishment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP. 

II.  Analysis 

Connecticut  has  met  all  of  the 
requirements  of  section  507  by 
submitting  a  SIP  revision  that 
implements  all  required  PROGRAM 
elements. 

1.  Small  Business  Assistance  Program 

Section  507(a)  sets  forth  six 
requirements '  that  the  State  must  meet 
to  have  an  approvable  SBAP.  The  first 
requirement  is  to  establish  adequate 
mechanisms  for  developing,  collecting 
and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources,  and  programs  to 
encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  compliance  with  the  Act. 

The  SBAP  will  act  as  an  information 
clearing  house  by  referring  small 
businesses  to  technical  experts, 
specifically  trained  to  handle  specific 
questions  relevant  to  achieving 
compliance  with  the  CAA.  The  State  has 
further  met  this  requirement  through 
proactive  and  reactive  components.  The 
proactive  component  involves  adequate 
commimication  with  and  information 
outreach  to  small  businesses  on 
technical  and  compliance  issues.  The 
reactive  component  involves  the 
establishment  of  a  clearinghouse  for 
handling  incoming  inquiries  from  small 
businesses  regarding  methods  for 


'  A  seventh  requirement  of  section  507(a), 
establishment  of  an  Ombudsman  office,  is 
discussed  in  the  next  section. 


26124  Federal  Register  /  Vol.  59,  No.  96  /  Thursday,  May  19,  1994  /  Rules  and  Regulations 


achieving  compliance  with  air  pollution 
control  requirements  under  the  CAA. 

The  second  reqxiirement  is  to 
establish  adequate  mechanisms  for 
assisting  small  business  stationary 
sources  with  pollution  prevention  and 
accidental  release  detection  and 
prevention,  including  providing 
information  concerning  alternative 
technologies,  process  changes,  products 
and  methods  of  operation  that  help 
reduce  air  pollution. 

The  State  has  met  this  requirement  by 
including  mechanisms  to  provide 
assistance  which  allows  the  SBAP  to 
coordinate  information  relating  to 
pollution  prevention  and  accidental 
release  detection  with  Federal,  state  and 
local  agencies  and  by  allowing  the 
SBAP  clearinghouse  to  disseminate 
information  on  pollution  prevention 
and  accidental  release  prevention  and 
detection.  Furthermore,  a  contact 
directory  will  be  developed  and  made 
available  which  will  include  a  list  of 
technical  experts  in  the  areas  of 
pollution  prevention,  accidental  release 
prevention  and  detection  and  familiarity 
with  pollution  prevention  technologies 
and  alternatives  to  reduce  pollution. 

The  third  requirement  is  to  develop  a 
compliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  imder  the  Act 
in  a  timely  and  efficient  maimer. 

The  State’s  SBAP  will  utilize  several 
mechanisms  to  provide  compliance  and 
technical  assistance  to  small  businesses. 
These  include  developing  industry- 
specific  information  packets,  providing 
training  to  educate  small  business 
owners  on  conducting  self-inspections 
and  understanding  the  compliance 
requirements,  and  communicating 
changes  in  regulations  and  policy  to 
small  businesses  through  workshops, 
flyers  and  presentations.  The  SBAP  will 
develop  a  data  base  that  includes  small 
business  stationary  sources  and 
associations  to  attempt  to  notify  affected 
sources  of  potential  changes  or  rules 
that  affect  them.  Additionally,  the  SBAP 
will  work  with  trade  associations,  local 
agencies,  educational  facilities,  and 
community  leaders  to  establish 
environmental  partnerships  to  bring 
about  voluntary  compliance  with 
regulations  under  the  CAA  through 
participation  and  educational  activities. 

The  fourth  requirement  is  to  develop 
adequate  mechanisms  to  assure  that 
small  business  stationary  sources 
receive  notice  of  their  rights  under  the 
Act  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 


proposed  or  final  regulation  or 
standards  issued  under  the  Act. 

The  State  has  met  this  requirement  by 
listing  three  possible  methods.  As  stated 
above  the  SBAP  will  develop  a  data  base 
that  includes  small  business  stationary 
sources  and  associations  and  will 
coordinate  with  appropriate  agency  staff 
to  attempt  to  notify  affected  soun:es  of 
potential  changes  or  rules  that  affect 
them.  Additionally,  formal  public 
notification  procedures  will  be 
developed  and  implemented  agency¬ 
wide  that  will  attempt  to  insure  timely 
notice  of  small  businesses  of  their  rights 
and  obligations  under  the  CAA.  Finely, 
as  stated  earlier,  the  SBAP  will  work 
with  trade  associations,  local  agencies, 
educational  facilities,  and  commimity 
leaders  to  establish  environment 
partnerships  to  bring  about  voluntary 
compliance  with  regulations  under  the 
CAA  through  participation  and 
educational  activities. 

The  fifth  requirement  is  to  develop 
adequate  mechanisms  for  informing 
small  business  stationary  sources  of 
their  obligations  under  the  Act, 
including  mechanisms  for  referring  such 
sources  to  qualified  auditors  or,  at  the 
option  of  the  State,  for  providing  audits 
of  the  operations  of  such  sources  to 
determine  compliance  with  the  Act. 

The  State  has  met  this  requirement  by 
identifying  various  mechanisms  in  the 
SIP  revision.  Some  of  these  mechanisms 
include  visits  to  small  businesses, 
public  service  announcements,  seminars 
conducted  by  the  CT  DEP  and  the 
establishment  of  a  clearinghouse  to 
handle  inquiries  from  small  businesses. 
These  methods  may  be  utilized  to 
inform  small  businesses  of  their 
obligations  under  the  CAA. 

Furthermore,  the  State  is  designing  a 
program  for  referring  sources  to 
qualified  auditors  to  detemune  if  they 
are  meeting  the  requirements  of  the 
CAA. 

The  sixth  requirement  is  to  develop 
procedures  for  consideration  of  requests 
from  small  business  stationary  sources 
for  modification  of:  (A)  Any  work 
practice  or  technological  method  of 
compliance;  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practice  or  method  of  compliance 
preceding  any  applicable  compliance 
date,  based  on  the  technological  and 
financial  capability  of  any  such  small 
business  stationary  source. 

The  SIP  revision  states  that  the  DEP 
will  establish  approved  procedures  to 
provide  for  the  review  of  requests  firom 
small  businesses  for  modification  of 
work  practice  or  technical  methods  of 
compliance  based  on  finandal  and 
technological  capability.  A  system  will 
be  provided  for  collecting  and 


coordinating  information  on  compliance 
methods  and  technologies.  Data  bases 
and  experts  in  different  areas  will 
provide  definitive  guidance 
information.  No  such  modification  may 
be  granted  unless  it  is  in  compliance 
with  the  applicable  requirements  of  the 
CAA.  Additionally,  the  CT  DEP  will 
establish  approval  procedures  for 
modification  requests  based  on  financial 
and  technological  capability. 

2.  Ombudsman 

Section  507(a)(3)  requires  the 
designation  of  a  State  office  to  serve  as 
the  Ombudsman  for  small  business 
stationary  sources.  The  State  has  met 
this  requirement  by  placing  the  office  in 
the  Office  of  the  Commissioner  of 
Environmental  Protection,  fully 
independent  of  the  Bureau  of  Air 
Management.  This  office  will  be  funded 
and  adequately  staffed  to  carry  out  its 
duties.  A  specific  list  of  Ombudsman 
duties  are  listed  in  the  SIP  revision. 
Some  of  the  duties  the  Ombudsman 
office  will  perform  includes  conducting 
evaluations  of  all  the  programs 
elements,  facilitating  and  promoting  the 
participation  of  small  businesses  in  the 
development  of  new  regulations  that 
impact  small  businesses,  aiding  in  the 
dissemination  of  information  to  small 
businesses,  participating  in  and 
sponsoring  meetings  and  conferences 
for  small  businesses,  arranging  for  and 
assisting  in  the  preparation  of  guideline 
documents  by  the  SBAP  and  interfacing 
with  regional  and  state  offices  of  the 
Small  Business  Administration,  the 
Department  of  Commerce,  and/or  state 
and  Federal  agencies.  The  Ombudsman 
will  also  be  a  member  of  the 
Compliance  Advisory  Panel.  The 
Ombudsman  will  serve  as  the 
Secretariat  for  the  development  and 
dissemination  of  panel  reports  and 
advisory  opinions. 

3.  Compliance  Advisory  Panel 

Section  507(e)  requires  the  State  to 
establish  a  Compliance  Advisory  Panel 
that  must  include  two  members  selected 
by  the  Governor  who  are  not  owners  or 
representatives  of  owners  of  small 
businesses;  four  members  selected  by 
the  State  legislature  who  are  owners,  or 
represent  owners,  of  small  businesses; 
and  one  member  selected  by  the  head  of 
the  agency  in  charge  of  the  Air  Pollution 
Permit  Program.  The  State  has  met  this 
requirement  by  including  the 
ombudsman  as  a  panel  member  and 
therefore,  establishing  an  eight  member 
CAP.  The  CAA  requires  a  minimum  of 
7  individuals  on  the  PaneL  Selection  of 
the  panel  members  is  consistent  with 
the  CAA  requirements  and  the  addition 
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of  the  ombudsman  does  not  change  the 
overall  makeup  of  the  panel. 

In  addition  to  establishing  the 
membership  of  the  CAP,  the  State 
PROGRAM  delineates  four 
responsibilities  of  the  Panel:  (1)  To 
render  advisory  opinions  concerning  the 
effectiveness  of  the  SBAP  and  the 
difficulties  encountered;  (2)  to 
periodically  report  to  EPA  concerning 
the  SBAP’s  adherence  to  the  principles 
of  the  Paperwork  Reduction  Act,  the 
Equal  Access  to  Justice  Act,  and  the 
Regulatory  Flexibility  Act  2;  (3)  to 
review  and  assure  that  information  for 
small  business  stationary  sources  is 
easily  imderstandable  to  the  layperson; 
and  (4)  the  Ombudsman  may  serve  as 
the  Secretariat  for  the  development  and 
dissemination  of  panel  reports  and 
advisory  opinions. 

4.  Eligibility 

Section  507(c)(1)  of  the  CAA  defines 
the  term  “small  business  stationary 
source”  as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals; 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  Is  not  a  major  stationary  source; 

(D)  Does  not  emit  50  tons  per  year 
(tpy).or  more  of  any  regulated  pollutant; 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

The  SIP  revision’s  eligibility 
requirements  for  the  PROGRAM  is 
consistent  with  the  CAA. 

The  State  has  also  provided  for  the 
exclusion  from  the  small  business 
stationary  source  definition,  after 
consultation  with  EPA  and  the  SBA  and 
upon  notice  and  opportunity  for  public 
hearing,  those  categories  of  small 
businesses  that  the  State  has  determined 
to  have  sufficient  technical  and 
financial  capabilities  to  comply  with  the 
requirements  of  the  CAA.  While  the 
State  was  not  clear  in  the  January  12, 
1993  SIP  revision  that  the  SBA  would 
be  consulted,  the  State  submitted  a 
letter  to  Region  I  on  April  6, 1994 
clarifying  that  EPA  and  the  SBA  would 
be  consulted  if  the  State  excluded 
source  categories  fi’om  the  small 
business  stationary  source  definition. 

III.  Final  Rulemaking  Action 

The  State  of  Connecticut  has 
submitted  a  SIP  revision  implementing 
each  of  the  required  PROGRAM 


2  Section  507(e)(1)(B)  requires  the  CAP  to  report 
on  the  compliance  of  the  SBAP  with  these  three 
Federal  statutes.  However,  since  State  agencies  are 
not  required  to  comply  with  them,  EPA  believes 
that  the  State  PROGRAM  must  merely  require  the 
CAP  to  report  on  whether  the  SBAP  is  adhering  to 
the  general  principles  of  these  Federal  statutes. 


elements  required  by  section  507  of  the 
CAA.  The  State  expects  all  the  elements 
of  the  PROGRAM  to  be  fully  operational 
by  November  15, 1994.  EPA  is  therefore 
approving  the  SIP  revision  submitted  by 
the  State  of  Connecticut. 

Final  Action 

EPA  is  approving  the  SIP  revision 
implementing  each  of  the  required 
PROGRAM  elements  required  by  section 
507  of  the  CAA.  The  State  expects  to 
appoint  all  the  members  of  the  CAP  by 
July  1994  and  have  a  fully  operational 
small  business  assistance  program  by 
November  15, 1994. 

Because  EPA  considers  this  final  rule 
noncontroversial  and  routine,  we  are 
approving  it  today  without  prior 
proposal.  This  action  will  become 
effective  on  July  18, 1994  unless  by  June 
20, 1994,  notice  is  received  that  adverse 
comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  a  subsequent 
document.  That  document  will 
simultaneously  withdraw  the  final 
action  and  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  .are  received,  the  public 
is  advised  that  this  action  will  be 
effective  July  18, 1994. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

By  this  rule,  EPA  is  approving  a  State 
program  created  for  the  purpose  of 
assisting  small  businesses  in  complying 
with  existing  statutory  and  regulatory 
requirements.  The  program  being 
approved  today  does  not  impose  any 
new  regulatory  burden  on  small 
businesses;  it  is  a  program  under  which 
small  businesses  may  elect  to  take 
advantage  of  assistance  provided  by  the 
State.  Therefore,  because  EPA’s 
approval  of  this  program  does  not 
impose  any  new  regulatory 


requirements  on  small  businesses,  I 
certify  that  it  does  not  have  a  significant 
economic  impact  on  any  small  entities 
affected. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Acting  Regional 
Administrator  imder  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225)  as 
revised  by  an  October  4, 1993, 
memorandum  ft-om  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  On  January  6, 1989,  the 
Office  of  Management  and  Budget 
(OMB)  waived  Table  2  and  3  SIP 
revision  (54  FR  222)  from  the 
requirements  of  section  3  of  Executive 
Order  12991  for  a  period  of  2  years.  The 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  W'aiver  until  such  time  as 
it  rules  on  EPA’s  request.  This  request 
is  still  applicable  under  Executive  Order 
12866  which  superseded  Executive 
Order  12291  on  September  30, 1993. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  18, 1994.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
for  this  final  rule  does  not  affect  the 
finality  of  this  rale  for  the  purposes  of 
judicial  review,  nor  does  it  extend  the 
time  w'ithin  w  hich  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA.) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Small  business  assistance  program. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
(Connecticut  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated;  May  4,  1994. 

John  P.  DeVillars, 

Regional  Administrator,  Region  I. 

Part  52  of  chapter  I  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
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Subpart  H — Connecticut 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(65)  to  read  as 
follows: 

§  52.370  Identification  of  plan. 
***** 

(c)  *  *  * 

(65)  Revisions  to  the  State 
Implementation  Plan  establishing  a 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  were 
submitted  by  the  Connecticut 
Department  of  Environmental  Protection 
on  January  12  and  August  9, 1993. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Connecticut 
Department  of  Environmental  Protection 
dated  January  12, 1993  submitting  a 
revision  to  the  Connecticut  State 
Implementation  Plan. 

(B)  Revisions  to  the  State 
Implementation  Plan  for  the  Small 
Biisiness  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  dated  January  1993 
and  effective  on  January  12, 1993. 

(C)  Letter  from  the  Connecticut 
Department  of  Environmental  Protection 
dated  August  9, 1993  clarifying  and 
updating  the  January  12, 1993  submittal. 

(ii)  Additional  materials. 

(A)  Letter  from  the  Connecticut 
Department  of  Environmental  Protection 
dated  April  6, 1994  clarifying  the 
January  12, 1993  submit!^. 

(B)  Other  no'n-regulatory  portions  of 
the  State's  submitt^. 

[FR  Doc.  94-12158  Filed  5-18-94;  8:45  am| 
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40  CFR  Parts  52  and  81 

[C028-1-«401  and  C036-1-6400;  FRL- 
4883-4] 

Clean  Air  Act  Approval  and 
Promulgation  of  PM-10 
Implementation  Plan  for  Colorado; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  In  this  action,  the  EPA  is 
approving  the  State  implementation 
plan  (SIP)  submitted  by  the  State  of 
Colorado  for  the  purposes  of  bringing 
about  the  attciinment  of  the  national 
ambient  air  quality  standards  (NAAQS) 
for  peirticulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-loV 
The  SIP  was  submitted  by  the  State  on 
February  24, 1993  and  December  9, 


1993  to  satisfy  certain  Federal 
requirements  for  an  approvable 
nonattainment  area  PM-10  plan  for 
Pagosa  Springs,  Colorado.  EPA  is  also 
approving  the  PM-10  contingency 
measures  for  the  Pagosa  Springs 
nonattainment  area,  which  were 
included  in  the  State’s  December  9, 

1993  submittal. 

In  addition,  EPA  is  amending  the 
nonattainment  euea  boundary  for  the 
Pagosa  Springs  nonattainment  area  to 
include  some  of  the  surrounding 
suburban  area  of  Pagosa  Springs.  The 
revised  boundary  is  based  on 
information  submitted  with  the  SIP 
which  provided  a  SIP  equivalent 
demonstration  showing  that  the  revised 
boundary  more  accurately  represents 
the  Pagosa  Springs  airsh^. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  June  20, 1994. 

ADDRESSES:  Copies  of  the  State's 
submittals  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations;  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202-2466;  Air 
Pollution  Control  Division,  Colorado 
Department  of  Health,  4300  Cherry 
Creek  Drive  South,  Denver,  Colorado 
80222-1530;  and  Air  and  Radiation 
Docket  and  Information  Center,  401  M 
Street,  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vicki  Stamper,  8ART-AP, 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202-2466,  (303) 
293-1765, 

SUPPLEMENTARY  INFORMATION:  PagOSa 
Springs,  Colorado  was  designated  * 
nonattainment  for  PM-10  and  classified 
as  moderate  under  sections  107(d)(4)(B) 
and  188(a)  of  the  Clean  Air  Act  (Act) 
upon  enactment  of  the  Clean  Air  Act 
Amendments  of  1990.'  (See  56  FR 
56694,  November  6, 1991;  40  CFR 
81.306  (specifying  nonattainment 
designation  for  Pagosa  Springs.))  The  air 
quality  planning  requirements  for 
moderate  PM-10  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  part 
D  of  title  I  of  the  Act.  The  EPA  has 
issued  a  “General  Preamble”  describing 
EPA’s  preliminary  views  on  how  EPA 
intends  to  review  SIPs  and  SIP  revisions 
submitted  imder  title  I  of  the  Act, 
including  those  State  submittals 
containing  moderate  PM-10 


>  The  1 990  Amendments  to  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  See  Public  Law 
No.  101-549, 104  Stat.  2399.  References  herein  are 
to  the  Clean  Air  Act,  as  amended  (‘the  Act”).  The 
Clean  Air  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C  7401  el.  seg. 


nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16. 
1992)  and  57  FR  18070  (April  28, 

1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  ^  advanced 
in  this  final  action  and  the  supporting 
rationale. 

Those  states  containing  initial 
moderate  PM-10  nonattainment  areas 
(i.e.,  those  areas  designated 
nonattainment  for  PM-10  under  section 
107(d)(4)(B)  of  the  Act)  were  required  to 
submit,  among  other  things,  the 
following  provisions  by  November  15, 
1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measmes  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology — RACT)  shall  be 
implemented  no  later  than  December 
10, 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  exp^tiously 
as  practicable  but  no  later  than 
December  31, 1994  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31.  1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PM-10  also  apply 
to  major  stationary  sources  of  PM-10 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exce!^  the 
NAAQS  in  the  area.  See  sections  172(c), 
188,  and  189  of  the  Act. 

Some  provisions  were  due  at  a  later 
date.  States  with  initial  moderate  PM- 
10  nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  by  June  30, 1992  (see  section 
189(a)).  Revisions  to  satisfy  these 
requirements  were  submitted  by  the 
State  on  January  14, 1993,  and  EPA  will 
be  taking  action  on  these  requirements 
in  a  separate  Federal  Register  notice. 
Such  States  were  also  required  to 
submit  contingency  measures  by 
November  15, 1993  which  become 
effective  without  further  action  by  the 
State  or  EPA,  upon  a  determination  by 
EPA  that  the  area  has  failed  to  achieve 
RFP  or  to  attain  the  PM-10  NAAQS  by 
the  applicable  statutory  deadlina  (See 
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section  172(c)(9)  of  the  Act  and  57  FR 
13543-13544.)  The  State  adopted  PM- 
10  contingency  measiues  for  the  Pagosa 
Springs  PM-10  nonattainment  area  in 
November  of  1993,  and  those  measures 
were  included  in  the  State’s  December 
9, 1993  SIP  submittal. 

On  March  9, 1994,  EPA  announced  its 
proposed  approval  of  the  Pagosa 
Springs,  Colorado  moderate  PM-10 
nonattainment  area  SIP  as  meeting  those 
moderate  PM-10  nonattainment  area 
requirements  due  on  November  15, 1991 
(see  59  FR  11012-11018).  EPA  also 
announced  in  that  Federal  Register 
notice  its  proposed  approval  of  the  PM- 
10  contingency  measures  for  Pagosa 
Springs  as  meeting  the  requirements  of 
section  172(c)(9)  of  the  Act  due  on 
November  15,  1993.  In  that  proposed 
rulemaking  action  and  related  Technical 
Support  Document  (TSD),  EPA 
described  in  detail  its  interpretations  of 
title  I  and  its  rationale  for  proposing  to 
approve  the  Pagosa  Springs  moderate 
nonattainment  area  PM-10  SIP  and  PM- 
10  contingency  measures,  taking  into 
consideration  the  specific  factual  issues 
presented.  EPA  requested  public 
comments  on  all  aspects  of  the  proposed 
rulemaking  pertaining  to  Pagosa  Springs 
(see  59  FR  11017).  No  comments  were 
received  on  the  proposed  rulemaking. 

This  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA’s  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
On  February  24, 1993  and  on  December 
9, 1993,  the  Governor  of  Colorado 
submitted  revisions  to  the  SIP  which 
were  intended  to  satisfy  those  moderate 
PM-10  nonattainment  area  SIP 
requirements  due  for  Pagosa  Springs  on 
November  15,  1991  and  the  PM-10 
contingency  measure  requirements  of 
section  172(c)(9)  of  the  Act  due  on 
November  15, 1993.  As  described  in 
EP.A’s  proposed  approval  of  these  SIP 
submittals,  the  Pagosa  Springs  moderate 
PM-10  nonattainment  area  plan 
includes,  among  other  things:  (1)  A 
comprehensive  and  accurate  emissions 
inventory;  (2)  control  measures  that 
satisfy  the  RACM  requirement;  (3)  a 
demonstration  (including  air  quality 
modeling)  that  attainment  of  the  PM-10 
NAAQS  will  be  achieved  in  Pagosa 
Springs  by  December  31, 1994  and 
maintained  through  December  31, 1997; 
(4)  provisions  for  meeting  the  November 
15, 1994  quantitative  milestone  and  RFP 
requirements;  (5)  enforceability 
documentation;  and  (6)  control 
measures  that  satisfy  the  contingency 
measures  requirement  of  section 
172(c)(9)  of  Ae  Act.  Further,  EPA 
proposed  to  determine  that  major 
sources  of  precursors  of  PM-10  do  not 


contribute  significantly  to  PM-10  levels 
in  excess  of  the  NAAQS  in  Pagosa 
Springs.  Lastly,  EPA  proposed  to  amend 
the  Pagosa  Springs  moderate  PM-10 
nonattainment  area  boimdary  to  include 
some  of  the  surroimding  suburban  area 
of  Pagosa  Springs  based  on  a  SIP 
equivalent  demonstration  submitted  by 
the  State  which  showed  that  the  revised 
boundary  more  accurately  represents 
the  Pagosa  Springs  airshed.  Please  refer 
to  EPA’s  notice  of  proposed  rulemaking 
(59  FR  11012)  and  the  TSD  for  that 
action  for  a  more  detailed  discussion  of 
these  elements  of  the  Pagosa  Springs 
plan. 

In  this  final  rulemaking,  EPA 
announces  its  approval  of  tliose 
elements  of  the  Pagosa  Springs, 

Colorado  moderate  nonattainment  area 
PM-10  SIP  that  were  due  on  November 
15, 1991  and  submitted  on  February  24, 
1993  and  December  9, 1993,  as  well  as 
the  PM-10  contingency  measures  that 
were  due  on  November  15, 1993  and 
submitted  on  December  9, 1993.  In  this 
final  action,  EPA  is  also  announcing  its 
approval  of  section  I.  of  the  Colorado 
Regulation  entitled  “Nonattainment 
Areas,”  which  contains  the  PM-10 
control  measures  and  contingency 
measiues  for  the  Pagosa  Springs 
moderate  PM— 10  nonattainment  area. 

EPA  finds  that  the  State  of  Colorado’s 
PM-10  SIP  for  the  Pagosa  Springs 
moderate  PM-10  nonattainment  area 
meets  the  Reasonably  Available  Control 
Measures  (RACM),  including 
Reasonably  Available  Control 
Technology  (RACT),  requirement.  One 
source  category  was  identified  as  the 
major  contributor  to  the  PM-10 
nonattainment  problem  in  Pagosa 
Springs  and,  therefore,  was  targeted  for 
control  in  the  SIP.  The  State  has 
demonstrated  that,  by  applying  control 
measures  to  the  area  source  of  re¬ 
entrained  road  dust  from  paved  roads, 
Pagosa  Springs  wall  be  in  attainment  by 
December  31, 1994.  It  does  not  appear 
that  applying  further  control  measures 
to  these  or  other  sources  would  expedite 
attainment.  EPA  views  the  following 
measures  as  reasonable,  enforceable, 
and  responsible  for  significant  PM-10 
emissions  reductions  in  Pagosa  Springs: 
(1)  Section  I.C.  of  the  State  regulation 
entitled  “Nonattainment  Areas,”  which 
limits  the  percent  fines  to  1  percent  in 
any  street  sanding  material  used  on  the 
major  State  highways  in  the  Pagosa 
Springs  moderate  PM-10  nonattainment 
area;  and  (2)  Section  I.D.  of  the  State 
regulation  entitled  “Nonattainment 
Areas,”  which  requires  a  reduction  in 
the  amount  of  street  sanding  material 
applied  on  the  major  State  highways  in 
the  nonattainment  area  by  10  percent 
beginning  12/93  and  by  an  additional  5 


percent  (or  a  total  of  15  percent) 
beginning  12/95.  Further,  although  no 
credit  was  claimed  in  the  SEP,  EPA  is 
approving  the  following  measure  to 
m^e  it  Federally  enforceable  and  to 
further  strengthen  the  SIP:  Section  I.B. 
of  the  State  regulation  entitled 
“Nonattainment  Areas,”  which  requires 
6  miles  of  unpaved  gravel  roads  in  the 
Towti  of  Pagosa  Springs  to  be  paved. 

EPA  is  also  approving  Section  I.A.  of  the 
“Nonattainment  Area”  regulation, 
w'hich  includes  a  definition  of  terms 
used  in  the  other  sections  of  the 
regulation. 

A  more  detailed  discussion  of  the 
individual  source  contributions,  their 
associated  control  measures  (including 
available  control  technology)  and  an 
explanation  of  why  certain  available 
control  measures  were  not 
implemented,  can  be  found  in  the  TSD 
accompanying  EPA’s  proposed  approval 
of  the  Pagosa  Springs  moderate  PM-10 
nonattainment  area  SIP  (59  FR  11013- 
11015).  EPA  has  reviewed  the  State’s 
documentation  and  concluded  that  it 
adequately  justifies  the  control 
measures  to  be  implemented.  The 
implementation  of  Colorado’s  PM-10 
nonattainment  plan  for  Pagosa  Springs 
will  result  in  the  attainment  of  the  PM- 
10  NAAQS  by  December  31, 1994  and 
maintenance  through  December  31, 

1997.  By  this  action,  EPA  is  approving 
the  Pagosa  Springs  PM-10  moderate 
nonattainment  area  plan’s  control 
measures  as  satisfying  the  RACM, 
including  RACT,  requirement. 

EPA  also  finds  that  the  State  of 
Colorado’s  December  9, 1993  submittal 
of  PM-10  contingency  measures  for  the 
Pagosa  Springs  moderate  PM-10 
nonattainment  area  meets  the 
requirements  of  section  172(c)(9)  of  the 
Act.  Specifically,  Section  I.E.  of  the 
State  regulation  entitled 
“Nonattainment  Areas”  provides  that, 
within  two  months  following  EPA’s 
determination  that  the  Pagosa  Springs 
area  failed  to  attain  the  PM-10  NAAQS 
or  make  RFP,  the  Town  of  Pagosa 
Springs  must  sweep  all  traffic  lanes  of 
the  major  State  highway  through  towm 
as  soon  as  practical  following  each 
sanding  event  using  vacuum  sweepers 
that  are  at  least  34  percent  effective. 

EPA  has  reviewed  the  State’s 
documentation  and  regulation  and 
concluded  that  it  adequately  meets  the 
requirements  of  section  172(c)(9)  of  the 
Act.  By  this  action,  EPA  is  approving 
the  PM-10  contingency  measures  for  the 
Pagosa  Springs  PM-10  moderate 
nonattainment  area. 

fn  this  document,  EPA  is  also 
announcing  its  determination  that  major 
stationary  sources  of  precursors  of  PM- 
10  do  not  contribute  significantly  to 
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PM-IO  levels  in  excess  of  the  NAAOS 
in  Pagosa  Springs.^ 

Lastly,  EPA  annoiuices  that  the 
Pagosa  Springs  moderate  PM-10 
nonattainment  area  description 
specified  in  40  CFR  81.306  is  replaced 
with  following  boundary  description: 

Township  35N  &  Range  2W: 

Sections  13, 14, 15;  section  23  NE,  N  1/2 
SE;  section  24  all  except  SWSW;  section 
25  N  1/2  NE,  NENW. 

Township  35N  &  Range  IW: 

Section  18  W  1/2. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabhshing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  a  revision  to  the  SIP  shall  be 
considered  separately  in  fight  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Final  Action 

This  dociunent  makes  final  the  action 
proposed  on  March  9, 1993  (59  FR 
11012).  As  noted  elsewhere  in  this  final 
action,  EPA  received  no  public 
comments  on  the  propos^  action.  As  a 
direct  result,  the  Regional  Administrator 
has  reclassified  this  action  from  Table  2 
to  Table  3  imder  the  processing 
procedures  established  at  54  FR  2214, 
January  19, 1989. 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant**  and  therefore 
subject  to  the  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirenients  of  the  Executive  Order. 
The  Order  defines  “significant 
regulatory  action**  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  efi^ect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 


(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.  It  has 
been  determined  that  this  rule  is  not  a 
“significant  regulatory  action”  under 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  OMB  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  19, 1994. 
Fifing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 
40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Particulate  matter.  Reporting 
and  recordkeeping  requirements,  Sulfur 
dioxide.  Volatile  organic  compounds. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  April  28, 1994. 

Jack  McGraw, 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  parts  52 
and  81  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 


Subpart  G— Colorado 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(62)  to  read  as 
follows: 

§  52.320  Identification  of  plan. 
***** 

(c)  •  *  * 

(62)  On  February  24, 1993  and 
December  9, 1993,  the  Governor  of 
Colorado  submitted  revisions  to  the 
Colorado  State  implementation  plan 
(SIP)  to  satisfy  those  moderate  PM-10 
nonattainment  area  SIP  requirements  for 
Pagosa  Springs,  Colorado  due  to  be 
submitted  by  November  15, 1991. 
Included  in  the  December  9, 1993 
submittal  were  PM-10  contingency 
measures  for  Pagosa  Springs  to  satisfy 
the  requirements  of  section  172(c)(9)  of 
the  Act  due  to  be  submitted  by 
November  15, 1993. 

(i)  Incorporation  by  reference. 

(A)  Colorado  Air  Quedity  Control 
Commission  Nonattainment  Areas 
regulation,  section  I.  “Pagosa  Springs 
Nonattainment  Area,”  adopted  on 
November  19, 1992,  effective  on 
December  30, 1992,  with  revisions 
adopted  on  November  12, 1993, 
effective  on  December  30, 1993. 

3.  Section  52.332  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

§  52.332  Moderate  PM-10  nonattainment 
area  plans. 

***** 

(b)  On  February  24, 1992  and 
December  9, 1993,  the  Governor  of 
Colorado  submitted  the  moderate  PM- 
10  nonattainment  area  plan  for  the 
Pagosa  Springs  area.  The  submittal  was 
made  to  satisfy  those  moderate  PM-10 
nonattainment  area  SIP  requirements 
which  were  due  for  Pagosa  Springs  on 
November  15, 1991. 

4.  In  §  81.306,  the  PM-10 
Nonattainment  Areas  table  is  amended 
by  revising  the  entry  for  “Pckgosa 
Springs”  to  read  as  follows: 

§81.306  Colorado. 
***** 


Colorado— PN4-10  Nonattainment  Are/vs 


Designated  area 


Designation  Classification 

Date  Type  Date  Type 


Archuleta  County: 

Pagosa  Springs /Vea _  11/15/90 


3  The  consequenoes  of  this  finding  are  to  exclude 
these  sources  from  the  applicebility  of  PM-10 
nonattainment  area  control  requirements.  Note  that 


EPA's  firuling  is  based  chi  the  current  character  of 
the  area  including,  for  example,  the  existing  mix  of 
sources  in  the  area.  It  is  possible,  therefore,  that 


Nonattainment  ..  11/15/90  Moderate. 


future  growth  could  change  the  slgniiicancs  oi 
precursors  in  the  area.  ^ 
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Colorado— PM-10  Nonattainwent  Areas— Continued 


Designated  area 


Township  35H-Range  2W: 

Sections  13,  14,  15;  Section  23  NE,  N  ''h  SE;  Section  24  all  ex¬ 
cept  SWSW;  Section  25  N  ’/5  NE,  NENW 
Township  35N-Range  IW: 

Section  18  W  ’/?. 


Designation 
Date  Type 


Qassification 
Date  Type 


[FR  Doc.  94-12159  Filed  5-18-94;  8:45  am] 
BILUMG  CODE  6S60-5(M> 


40  CFR  Part  52 

[FRL-483S-8] 

Prevention  of  Significant  Deterioration 
Delegation  of  Authority  Pima  County, 
Arizona 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Delegation  of  authority. 

SUMMARY:  The  Regional  Administrator 
for  EPA  Region  9,  San  Francisco,  has 
delegated  full  authority  to  Pima  County 
to  implement  and  enforce  the  Federal 
Prevention  of  Significant  Deterioration 
(PSD)  program. 

EFFECTIVE  DATE:  The  effective  date  of  the 
delegation  agreement  is  April  14, 1994. 
ADDRESSES:  Pima  County  Department  of 
Envirorunental  Quality,  130  West 
Congress,  Tucson,  AZ  85701-1317. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  Gaylord,  Air  and  Toxics  Division 
U.S.  Environmental  Protection  Agency, 
75  Hawthorne  Street  (A-5-1),  San 
Francisco,  CA  94105,  (415)  744-1256. 
SUPPLEMENTARY  INFORMATION:  The 
Environmental  Protection  Agency  has 
delegated  authority  under  the 
provisions  which  are  found  in  40  CFR 
52.21  (u),  to  Pima  County;  (a)  Authority 
of  all  sources  in  that  County  subject  to 
review  for  the  prevention  of  significant 
deterioration  of  air  quality,  pursuant  to 
part  C,  sections  160-169  of  title  I  of  the 
Clean  Air  Act,  as  amended  August  7, 
1977,  and  the  requirements  promulgated 
in  the  July  1, 1979,  edition  of  40  CFR 
52.21,  as  amended  August  7, 1980, 
under  authority  of  sections  101, 110, 
and  160-169  of  the  Clean  Air  Act;  and 
(b)  authority  to  review,  administer,  and 
enforce  throughout  the  County  the  PSD 
requirements  imposed  by  the  Clean  Air 
Act  sections  101, 110,  and  160-169,  and 
40  CFR  52.21,  as  amended  August  7, 
1980. 


The  PSD  Delegation  of  Authority  is 
reviewable  under  section  307(b)(1)  of 
the  Clean  Air  Act  only  in  the  Ninth 
Circuit  Court  of  Appeals.  A  petition  for 
review  must  be  filed  by  July  18, 1994. 

Dated:  April  22, 1994. 

Carl  Kohnert,  Jr., 

Acting  Director,  Air  and  Toxics  Division. 
Region  DC. 

[FR  Doc.  94-12244  Filed  5-18-94;  8:45  ami 
EILUNO  CODE  656&-60-^ 


40  CFR  Part  80 

[FRL-4885-9J 

Commonwealth  of  the  Northern 
Mariana  islands;  Petition  for 
Exemption  from  the  Diesel  Fuel  Sulfur 
Flequirement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  direct  final  decision. 

summary:  On  August  31, 1993,  the 
Governor  of  the  Commonwealth  of  the 
Northern  Mariana  Islands  (CNMI) 
submitted  a  petition  requesting  that  the 
Northern  Mariana  Islands,  a 
commonwealth  of  the  United  States,  be 
considered  for  an  exemption  from  the 
sulfur  content  requirement  for  motor 
vehicle  diesel  fuel,  as  specified  in 
section  211(i)  of  the  Clean  Air  Act,  as 
amended  (Act).  This  action  is  a  direct 
final  decision  that  grants  an  exemption 
to  CNMI  from  the  diesel  fuel  sulfur 
content  re<|uirement  of  section  211(i) 
and  related  provisions  in  section  211(g). 
The  exemption  is  based  on  EPA’s 
finding  that  it  is  unreasonable  to  require 
persons  in  CNMI  to  comply  with  the 
sulfar  content  requirement  due  to  the 
islands’  unique  geographical, 
meteorological  and  economic  factors,  as 
well  as  other  significant  local  factors. 
CNMI  did  not  request  an  exemption 
from  the  minimum  cetane  index  of  40. 

This  action  is  being  taken  without 
prior  proposal  because  EPA  believes 
that  this  final  decision  is 
noncontroversial  and  because  the  effect 
of  this  rulemaking  is  limited  to  CNMI. 


DATES:  This  action  will  be  effective  on 
July  18, 1994  unless  notice  is  received 
by  June  20, 1994  that  someone  wishes 
to  submit  adverse  or  critical  comments. 

If  notice  of  intent  to  submit  adverse 
comments  is  received,  EPA  will  publish 
in  the  Federal  Register  timely  notice 
withdrawing  this  action  and  a 
subsequent  action  requesting  comment 
on  CNMI’s  petition.  Please  direct  all 
correspondence  to  the  addresses  shown 
below. 

ADDRESSES;  Comments  or  notice  of 
intent  to  submit  adverse  or  critical 
comments  should  be  submitted  (in 
duplicate  if  possible)  to  both  dockets 
with  a  copy  forwarded  to: 

Ms.  Mary  T.  Smith,  Director,  Field 
Operations  and  Support  Division 
(6406J),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  As  provided  in  40  CFR  part 
2,  a  reasonable  fee  may  be  charged  for 
copying  services. 

Copies  of  information  relevant  to  this 
petition  are  available  for  inspection  in 
public  docket  A-93-41  at  the  Air 
Docket  (LE-131)  of  the  EPA,  room  M- 
1500,  401  M  Street  SW.,  Washington, 

DC  20460,  (202)  260-7548,  between  the 
hours  of  8:30  a.m.  to  noon  and  1:30  p.m. 
to  3:30  p.m.  on  Monday  through  Friday. 
A  duplicate  public  docket,  R9-NM-93- 
1,  has  been  established  at  USEPA 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  (415)  744-1224, 
and  is  available  between  the  hours  of  8 
a  m.  to  12  p.m.  and  1  p.m.  to  5  p.m.  on 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Whitney  Trulove-Cranor,  Environmental 
Protection  Specialist,  Field  Operations 
and  Support  Division  (6406J),  401  M 
Street  SW.,  Washington,  DC  20460, 

(202)  233-9036. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

This  document  describes  EPA’s  action 
to  approve  as  a  direct  final  decision 
CNMI’s  request  for  exemption  from  the 
diesel  sulfur  content  requirement  of 
section  211  of  the  Act  and  those  related 
sections  of  EPA’s  motor  vehicle  diesel 
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fuel  regulations  (40  CFR  part  80).  The 
remainder  of  this  document  is  divided 
into  eight  parts.  Section  II  provides  the 
background  for  this  action.  Section  III 
summarizes  the  contents  of  the  petition 
by  the  Governor  of  CNMI.  Section  IV 
discusses  other  relevant  issues  regarding 
this  decision.  Section  V  presents  EPA’s 
proposed  final  action  and  underlying 
rationale.  Finally,  sections  VI  through 
IX  address  EPA’s  statutory  authority, 
regulatory  designation  and  the 
economic  impacts  of  this  decision. 

II.  Background 

Section  211(i)(l)  of  the  Act  makes  it 
unlawful,  effective  October  1, 1993,  for 
any  person  to  manufacture,  sell,  supply, 
offer  for  sale  or  supply,  dispense, 
transport,  or  introduce  into  commerce 
motor  vehicle  diesel  fuel  which 
contains  a  concentration  of  sulfur  in 
excess  of  0.05  percent  (by  weight),  or 
which  fails  to  meet  a  cetane  index 
minimum  of  40  (or,  alternatively, 
contains  more  than  35  percent 
aromatics).  Section  211(g)(2)  makes  it 
unlawful,  effective  October  1, 1993,  for 
any  person  to  introduce  or  cause  or 
allow  the  introduction  into  any  motor 
vehicle  of  diesel  fuel  which  such  person 
knows  or  should  know  contains  a 
concentration  of  sulfur  in  excess  of  the 
standard  or  fails  to  meet  the  cetane 
index  minimum.  Although  CNMI’s 
petition  did  not  specifically  request  an 
exemption  from  section  211(g)(2)  it  is 
reasonable  to  read  the  petition  as 
including  such  a  request.  Section 
211(i)(3)  establishes  the  sulfur  content 
for  fuel  used  in  the  certification  of 
heavy-duty  diesel  vehicles  and  engines. 
Section  211(i)(4)  requires  the 
Administrator  to  take  final  action  on 
any  petition  filed  imder  section  325  ', 
which  seeks  exemption  from  the 
requirements  of  section  211(i),  v.’ithin 
12  months  of  the  date  of  such  petition. 

Section  325  of  the  Act  provides  that 
upon  application  by  the  Governor  of 
Guam,  American  Samoa,  the  Virgin 
Islands,  or  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the 
Administrator  may  exempt  any  person 
or  source  in  such  territory  from  various 


'  Section  211(i)(4)  mistakenly  refers  to 
exemptions  under  section  324  of  the  Act  (''Vapor 
Recovery  for  Small  Business  Marketers  of 
Petroleum  Products”),  while  the  proper  reference  is 
to  section  325.  Congress  clearly  intended  to  refer  to 
section  325,  as  shown  by  the  language  used  in 
section  211(i)(4),  and  the  United  States  Code 
citation  used  in  section  806  of  the  Clean  Air  Act 
Amendments  of  1990,  Public  Law  No.  101-549. 
Section  806  of  the  Amendments,  which  added 
paragraph  i  to  section  211  of  the  Act,  used  42  U.S.C. 
7625-1  as  the  United  States  Code  designation  for 
section  324.  This  is  the  proper  designation  for 
section  325  of  the  Act.  Also  see  136  Cong.  Rec. 
S17236  (daily  ed.  October  26. 1990)  (statement  of 
Sen.  Murkowski). 


requirements  of  the  Act,  including 
sections  211(i)  and  (g).  An  exemption 
may  be  granted  if  the  Administrator 
finds  that  compliance  with  such 
requirements  is  not  feasible  or  is 
unreasonable  due  to  unique 
geographical,  meteorological,  or 
economic  factors  of  such  territory,  or 
other  local  factors  as  the  Administrator 
deems  significant. 

III.  Petition  for  Exemption 

On  August  31, 1993,  the  Honorable 
Lorenzo  I.  DeLeon  Guerrero,  Governor 
of  the  Commonwealth  of  the  Northern 
Mariana  Islands  (CN’MI),  submitted  a 
petition  to  exempt  motor  vehicle  diesel 
fuel  in  CNMI  from  the  sulfur  content 
requirement  of  section  211(i)(l)  of  the 
Act,  and  the  EPA  regulations 
promulgated  at  40  CFR  part  80.  The 
petition  is  based  on  geographical, 
meteorological,  air  quality,  and 
economic  factors  vmique  to  CNMI. 

The  exemptions  granted  today  will 
apply  to  all  persons  in  CNMI  subject  to 
the  prohibitions  of  section  211(i)(l)  and 
related  provisions  of  section  211(g)(2)  of 
the  Act  and  the  diesel  fuel  requirements 
in  40  CFR  part  80.  The  exemptions  will 
apply  to  all  persons  who  manufacture, 
sell,  supply,  offer  for  sale  or  supply, 
dispense,  transport,  or  introduce  into ' 
commerce  motor  vehicle  diesel  fuel,  or 
who  introduce  diesel  fuel  into  motor 
vehicles,  in  CNMI.  CNMI  is  not 
requesting  an  exemption  from  the 
minimum  cetane  requirement  for  motor 
vehicle  diesel  fuel  as  set  forth  in 
sections  211(i)(l)  and  211(g)(2). 

The  following  discussion  summarizes 
the  contents  of  the  petition. 

A.  Geography  and  Location  of  the 
Northern  Manana  Islands 

The  Commonwealth  of  the  Northern 
Mariana  Islands  consists  of  14  islands  of 
volcanic  origin  that  extend  in  a  general 
north-south  direction  for  388  nautical 
miles,  with  a  dry  land  area  of  176.5 
square  miles.  CNMI  lies  in  the  western 
part  of  the  Pacific  Ocean  and  is  located 
1150  miles  south  of  Tokyo;  1440  miles 
east  of  Manila;  108  miles  north  of  Guam; 
and  5280  miles  from  the  U.S.  mainland. 

The  population  centers  of  CNMI  exist 
on  Saipan  (38,896  pop.),  Tinian  (2,118 
pop.),  and  Rota  (2,295  pop.).  The 
Northern  Islands  of  the  Commonwealth 
have  populations  estimated  at  36 
people. 

CNMI  has  approximately  200  miles  of 
roads,  of  which  approximately  50 
percent  are  paved.  It  is  estimated  that 
CNMI  has  less  than  500  diesel  vehicles, 
of  which  approximately  60  are  the 
property  of  the  CNMI  government. 


B.  Climate,  Meteorology  and  Air  Quality 

CNMI  has  a  tropical  climate  with 
consistently  warm  and  humid  weather. 
Prevailing  trade  winds  are  westward. 
Development  and  the  population  of 
Saipan,  the  most  populated  island,  are 
predominately  on  the  western  side.  This 
meteorology  combined  with  the 
geographic  development  of  the  islands 
and  the  lack  of  heav^  industry,  have  a 
beneficial  impact  on  CNMI’s  air  quality. 

At  the  present  time,  CNMI  is  in 
attainment  with  all  primary  national 
ambient  air  quality  standards  (NAAQS). 
Given  the  small  number  of  diesel  fueled 
vehicles  on  CNMI  and  the  westward 
nature  of  the  trade  winds,  granting  an 
exemption  from  the  low-sulfur  diesel 
standard  is  not  expected  to  have  any 
significant  impact  on  the  ambient  air 
quality  of  CNMI. 

C.  Economic  Factors 

CNMI  must  rely  totally  on  the  costly 
importation  of  fuels  exclusively  from 
refineries  in  Singapore.  Oil  companies 
in  Singapore  are  presently  not  capable 
of  refining  diesel  fuel  that  meets  the 
0.05%  sulfur  requirement. 

Consequently,  in  order  to  comply  with 
tlie  diesel  regulations,  low-sulfur  fuel 
would  have  to  be  imported  from  the 
U.S.  mainland  at  an  estimated  cost 
increase  of  10  to  20  cents  per  gallon.  2 
Because  of  the  added  costs  of  shipping 
materials  to  CNMI  for  construction 
projects,  construction  costs  on  CNMI  are 
generally  20  to  40  percent  higher  than 
the  U.S.  mainland.  Consequently,  a  fuel 
supplier  on  CNMI  estimated  that  in 
order  to  comply  with  the  low-sulfur 
diesel  fuel  standard,  four  new  storage 
tanks  would  need  to  be  built  for  the 
three  islands,  resulting  in  $2,000,000  in 
tank  construction  costs. 

Currently,  the  cost  of  diesel  fut-l  on 
Saipan  is  approximately  20  cents  per 
gallon  higher  than  the  U.S.  mainland, 
and  even  higher  on  the  islands  of  Rota 
and  Tinian.  The  increased  costs  of  using 
low-sulfur  fuel  would  be  passed  on  to 
diesel  fuel  consumers  on  CNMI,  which 
has  an  average  annual  per  capita  income 
of  under  $7,200. 

Unlike  the  U.S.  mainland,  CNMI 
relies  on  diesel  fuel  exclusively  to 
provide  electrical  power.  Saipan  has 
two  bulk  storage  facilities  for  diesel  fuel, 
and  Rota  and  Tinian  each  have  one.  The 
main  use  of  this  diesel  fuel  is  for 
electrical  power  generation  with  an 
insignificant  amount  used  for  motor 
vehicles. 


2  Cost  ostimatn  provided  by  CNMI's  fuel 
suppliers. 
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D.  Environmental  Factors 

Any  sulfur  dioxide  emitted  from  the 
diesel-powered  vehicles  on  CNMI  is 
dispersed  by  the  islands’  trade  winds 
and  presents  no  health  risk,  nor  would 
it  cause  any  air  quality  standards  to  be 
exceeded. 

IV.  Other  Issues 

EPA  addressed  several  other  issues  in 
the  American  Samoa  and  Guam 
decisions  and  is  addressing  them  here 
in  a  manner  consistent  with  these 
earlier  decisions. 

Issue:  Sale  of  Certified  Engines 

EPA  believes  that  the  prohibition 
against  the  sale  of  uncertified  engines  in 
the  Northern  Mariana  Islands  (as  in 
American  Samoa  and  Guam)  should 
continue  to  apply.  Beginning  with 
model  year  1994,  some  heavy-duty 
diesel  engines  may  be  equipped  with 
devices  which  will  be  adversely 
impacted  by  the  level  of  sulfur  in  diesel 
fuel  allowed  by  the  exemption  being 
granted  today,  but  it  is  possible  that 
some  emissions  benefits  can  still  be 
accrued.  If  the  use  of  high-sulfur  diesel 
fuel  causes  vehicles  equipped  with 
aftertreatment  devices  to  emit  certain 
pollutants  at  higher  levels  than  would 
be  emitted  from  such  engines  without 
the  aftertreatment  devices,  the  Agency 
may  consider,  among  other  things, 
allowing  the  sale  of  certified  engines 
without  the  affected  devices.  As 
expressed  in  the  American  Samoa  and 
Guam  exemptions,  the  Agency  believes 
such  decisions  should  be  made  on  a 
case-by-case  basis  upon  receipt  of 
evidence  to  support  those  decisions. 

Issue:  Exemption  from  Tampering 

EPA  believes  that  a  blanket  waiver 
from  the  tampering  prohibition  for 
model  year  1994  and  later  heavy-duty 
engines  would  allow  tampering  in 
situations  where  such  tampering  may 
result  in  an  increase  in  emissions.  For 
example,  removal  of  an  emissions 
related  device  that  is  not  affected  by  the 
high-sulfur  fuel  or  is  rendered  less 
effective  but  not  inoperative  by  the 
high-sulfur  fuel  would  increase 
emissions  over  what  would  have 
occurred  in  the  absence  of  tampering. 

Nevertheless,  some  model  year  1994 
and  later  heavy-duty  engines  may  be 
equipped  with  aftertreatment  devices 
that  may  be  rendered  inoperative  by  the 
use  of  diesel  fuel  with  a  sulfur  content 
exceeding  0.05%  (by  weight).  The 


3  The  Agency  granted  American  Samoa’s  petition 
for  an  exemption  from  the  diesel  sulfur 
requirements  on  July  20, 1992,  (57  FR  32010),  and 
exempted  Guam  from  these  same  requirements  on 
September  21, 1993,  (58  FR  48968). 


exercise  of  enforcement  discretion  may 
be  appropriate  to  allow  the  removal  of 
such  aflertreatment  devices.  However, 
EPA  shall  not  allow  tampering  with  an 
emissions  control  device  that  has  been 
or  is  likely  to  be  rendered  less  effective, 
but  not  rendered  inoperative,  as  a  result 
of  the  use  of  higher  sulfur  fuel  unless 
there  is  e'/idence  that  it  may  actually 
cause  an  increase  in  certain  pollutants 
as  discussed  above. 

Issue:  Warranty  Exemption 

The  Agency  acknowledges  that 
vehicles  which  were  certified  with  low 
sulfur  diesel  fuel  may  be  unable  to  meet 
Federal  emissions  standards  if  they  are 
fueled  on  high-sulfur  diesel  fuel. 
However,  EPA  believes  an  exemption 
from  the  general  warranty  provisions  of 
section  207  is  not  necessary  to  protect 
manufacturers  from  unreasonable 
warranty  recoveries  by  purchasers.  The 
emission  defect  warranty  requirements 
under  section  207(a)  of  Ae  Act  require 
an  engine  manufacturer  to  warrant  that 
the  engine  shall  conform  at  the  time  of 
sale  to  applicable  emission  regulations 
and  that  the  engine  is  firee  from  defects 
which  cause  the  engine  to  fail  to 
conform  with  applicable  regulations  for 
its  useful  life.  In  practice,  this  warranty 
is  applicable  to  a  specific  list  of. 
emissions  and  emissions  related  engine 
components. 

It  has  been  consistent  EPA  policy  that 
misuse  and/or  improp)er  maintenance  of 
a  vehicle  or  engine  by  the  purchaser, 
including  misfueling,  may  create  a 
reasonable  basis  for  denying  warranty 
coverage  for  the  specific  emissions  and 
emissions  related  engine  components 
affected  by  this  misuse.  In  this  case, 
while  use  of  fuel  exempted  from  the 
sulfur  content  limitation  cannot  be 
considered  "misfueling,”  it  will  have 
the  same  adverse  effect  on  emissions 
control  components.  Thus,  EPA  believes 
that  where  the  use  of  high-sulfur  diesel 
fuel  will  have  an  adverse  impact  on  the 
emissions  durability  of  specific  engine 
parts  or  systems,  such  as  a  trap  oxidizer 
or  other  aftertreatment  devices,  the 
manufacturer  will  have  a  reasonable 
basis  for  denying  warranty  coverage  on 
that  part  or  other  related  parts. 

However,  as  has  consistently  been 
EPA’s  policy,  those  components  not 
adversely  affected  by  the  use  of  high- 
sulfur  diesel  should  continue  to  receive 
full  emissions  warranty  coverage.  In  any 
event,  the  number  of  engines  likely  to  be 
covered  on  CNMI,  and  the  potential  for 
excessive  costs  or  disputes,  are 
extremely  small.  EPA  will  expeditiously 
consider  manufacturers’  suggestions  for 
remedies  to  these  situations  orr  a  case- 
by-case  basis  as  they  occur. 


Issue:  Recall  Liability 

Heavy-duty  engine  manufacturers  are 
responsible  for  recalling  and  repairing 
engines  that  do  not  comply  with 
emission  requirements  for  their  useful 
lives.  The  EPA  tests  engine  classes  to 
determine  whether  engines  comply  with 
applicable  emission  standards  when 
properly  used  and  maintained.  Under 
section  207(c),  if  a  substantial  number  of 
engines  in  a  specific  engine  class  do  not 
comply  when  tested,  that  entire  class 
can  be  recalled.  If  a  situation  arose  in 
which  an  engine  fueled  with  exempted 
diesel  fuel  were  included  in  an  EPA  in- 
use  compliance  test  program,  EPA 
would  determine,  on  a  case-by-case 
basis,  if  the  noncompliance  were  the 
result  of  the  use  of  exempted  diesel  fuel. 
If  it  were  determined  that  the  exempted 
diesel  fuel  was  the  cause  of  the  engine’s 
failure  to  meet  the  applicable  emission 
standards,  that  fact  would  be  considered 
before  seeking  a  recall  of  the  class. 

Given  the  fact  that  only  high-sulfur 
diesel  fuel  (over  0.05%  by  weight)  will 
be  used  in  vehicles  on  CNMI,  just  as  in 
American  Samoa  and  Guam,  the  Agency 
does  not  intend  to  use  test  results 
(emissions  levels)  from  those  vehicles  to 
show  noncompliance  by  those  engines 
for  the  purpose  of  recalling  an  engine 
class.  In  cases  in  which  it  was 
determined  that  the  overall  class  was 
subject  to  recall,  however,  individual 
engines  would  not  be  excluded  from 
rejjair  on  the  basis  of  the  fuel  used. 
Manufacturers  are  responsible  for 
repairing  any  engine  in  the  recalled 
class  regardless  of  its  history  of 
tampering  or  malmaintenance.  The 
situation  that  would  occur  on  CNMI  is 
no  different  and,  thus,  the 
manufacturers  should  remain  liable  for 
performing  recall  repairs  on  these 
engines  when  required. 

V.  Final  Action 

Because  of  its  remote  location  and 
lack  of  internal  petrbleum  supplies, 
CNMI  must  rely  totally  on  the 
importation  of  diesel  fuel  and  other 
petroleum  products.  The  Asian 
refineries  currently  supplying  CNMI’s 
diesel  fuel  needs  do  not  have  the 
capability  to  produce  diesel  fuel  that 
meets  the  sulfur  requirement  of  section 
211(i)  of  the  Act.  Given  that  CNMI  has 
such  a  small  market  for  motor  vehicle 
diesel  fuel,  those  refineries  are  not 
likely  to  invest  in  the  substantial 
modifications  necessary  to  produce  low- 
sulfur  diesel  fuel.  Consequently,  CNMI 
would  have  to  import  low-sulfur  fuel 
from  the  U.S.  mainland  at  an  increased 
cost  of  10-20  cents  per  gallon,  not 
including  the  additional  estimated 
capital  expenditure  of  $2,000,000  to 
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construct  separate  storage  facilities. 

Since  the  vast  majority  of  diesel  fuel 
used  on  CNMI  is  for  power  generation, 
it  would  be  economically  unreasonable 
for  CNMI  to  use  low-sulfur  diesel  for  all 
of  its  diesel  fuel  needs. 

By  requiring  CNMI  to  comply  with 
the  sulfur  requirement  of  section  21l(i), 
a  major  economic  burden  would  be 
plac^  on  the  citizens  of  CNMI  with 
little  or  no  environmental  benefit. 

Despite  the  possibility  that  the  use  of 
high-  sulfur  diesel  fuel  may  cause 
increased  particulate  sulfate  emissions 
in  diesel  vehicles  equipped  with  trap 
systems  or  oxidation  catalysts,  any 
increase  in  sulfate  particulates  emitted 
by  such  vehicles  would  be  dispersed  by 
the  islands’  trade  winds  and  would 
present  a  minimal  threat  to  public 
health  or  the  environment.  Because  of 
the  small  number  of  diesel  vehicles  on 
CNMI,  granting  this  exemption  will  not 
likely  lead  to  fijture  problems  in 
maintaining  compliance  with  any 
National  Ambient  Air  Quality 
Standards. 

The  Environmental  Protection  Agency 
has  decided  to  exempt  the 
Commonwealth  of  the  Northern  Mariana 
Islands  from  compliance  with  the  sulfur 
content  requirements  for  diesel  fuel 
under  sections  211(i){l)  and  (g)(2)  of  the 
Act,  and  EPA’s  motor  vehicle  diesel  fuel 
regulations  at  40  CFR  part  80.  The 
Agency  believes  that  compliance  with 
the  sulfur  requirement  is  unreasonable 
given  the  substantial  increased  costs  to 
persons  on  CNMI  and  the  minimal 
benefits  to  the  islands’  air  quality.  These 
cost  increases  are  the  direct  result  of 
geographical,  meteorological  and 
economic  factors  unique  to  CNMI. 

Although  CNMI  did  not  explicitly 
request  an  exemption  from  section 
211(g)(2),  it  is  reasonable  to  read  the 
petition  as  including  such  a  request. 
Sections  211(g)  and  211(i)  both  restrict 
the  use  of  high  sulfur  motor  vehicle 
diesel  fuel,  and  exempting  CNMI  from 
section  211(i)’s  sulfur  requirement  but 
not  from  section  211(g)’s  related 
prohibition  would  provide  no  relief 
fi’om  the  problems  CNMI  presented  in 
their  petition.  However,  this  action  does 
not  exempt  CNMI  from  the  minimum 
cetane  index  requirement  or  the 
alternative  aromatic  level  requirement 
in  these  sections  of  the  Act  or  EPA 
regulations.  *  Thus,  diesel  fuel  on  CNMI 
that  does  not  contain  visible  evidence  of 
the  dye  1,4  dialkylamino-anthraquinone 
shall  be  presumed  to  be  in  compliance 


♦Information  provided  to  the  EPA  subsequent  to 
the  petition  indicates  that  the  current  cetane  index 
of  diesel  fuel  used  on  CNMI  is  generally  near  50. 
Hence.  CNMI  will  not  have  any  difficulty  meeting 
the  minimum  cetane  requirement  of  section 
2n(i)(1)  of  the  Act. 


with  the  cetane  or  alternative  aromatic 
standard  for  motor  vehicle  diesel  fuel. 

This  action  is  being  taken  without 
prior  proposal  because  EPA  believes 
that  the  decision  to  exempt  CNMI  from 
the  diesel  fuel  sulfur  requirements  is 
noncontroversial  and  anticipates  no 
significant  adverse  comments  on  this 
action.  In  petitions  involving  very 
similar  factors,  EPA  exempted  American 
Samoa  and  Guam  from  these  same 
diesel  fuel  requirements.  Consistent 
with  this  decision,  EPA  has  decided  to 
approve  the  exemptions  requested  by 
the  Governor  of  the  Commonwealth  of 
the  Northern  Mariana  Islands  as  a  direct 
final  decision. 

The  public  should  be  advised  that  this 
action  will  be  effective  July  18, 1994, 
unless  EPA  receives  notice  by  June  20, 
1994  that  someone  wishes  to  submit 
adverse  or  critical  comments.  If  such 
notice  is  received,  this  action  will  be 
withdrawn.  If  it  is  withdrawn,  EPA  will 
publish  a  document  announcing  its 
withdrawal  before  the  effective  date 
provided  in  today’s  document.  A  second 
document  will  then  request  comments 
on  a  proposed  decision  regarding 
CNMI’s  petition. 

This  procedure  allows  the 
opportunity  for  public  comment  and  for 
oral  presentation  of  data  as  required 
under  section  307(d)  of  the  Act.  This 
procedure  also  provides  an  expedited 
procedure  for  final  action  where  a 
decision  is  not  expected  to  be 
controversial  and  no  adverse  comment 
is  expected.  Since  the  October  1-,  1993 
effective  date  for  the  low-sulfur  fuel 
requirements  has  passed,  EPA  will 
regard  CNMI  as  a  low  priority  for 
enforcement  of  the  diesel  sulfur 
requirement,  pending  the  final  decision 
on  CNMI’s  petition. 

VI.  Statutory  Authority 

Authority  for  the  action  described  in 
this  document  is  in  section  325(a)(1)  (42 
U.S.C.  7625-l(a)(l))  of  the  Clean  Air 
Act,  as  amended. 

VII.  Administrative  Designation  and 
Regulatory  Analysis 

Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51,735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 


productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plarmed  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements, grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  or  policy  issues  arising 
out  of  legal  mandates,  the  President’s 
priorities,  or  the  principles  set  forth  in 
the  Executive  Order. 

The  decision  announced  today 
alleviates  any  potential  adverse 
economic  impacts  on  CNMI  and  is  not 
a  significant  regulatory  action  as  defined 
in  E.O.  12866.  OMB  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

VIII.  Impact  on  Small  Entities 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  through  612, 
whenever  an  agency  is  required  to 
publish  a  general  notice  of  rulemaking 
for  any  proposed  or  final  rule,  it  is 
required  to  certify  that  a  regulation  will 
not  have  asignificant  adverse  economic 
impact  on  a  substantial  numberof  small 
business  entities.  Today’s  final  decision 
will  not  have  an  adverse  economic 
impact  on  small  business  entities,  as  the 
action  eases  requirements  otherwise 
applicable  to  affected  entities.  Pursuant 
to  section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

IX.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq.,  and 
implementing  regulations.  5  CFR  part 
1320,  do  not  apply  to  this  action  as  it 
does  not  involve  the  collection  of 
information  as  defined  therein. 

Dated:  May  11, 1994. 

Carol  M.  Browner, 

Administrator. 

(FR  Doc.  94-12144  Filed  5-18-94;  8:45  am] 
BILUNG  CODE  6560-60-F 
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ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  FEMA 
regulations  on  Organization,  Functions 
and  Delegations  of  Authority  to  reflect 
the  recent  reorganization  of  FEMA.  It 
leaves  the  listing  of  OMB  Control 
Numbers  unchanged. 

EFFECTIVE  DATE:  May  19,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Flynn,  Office  of  the  General 
Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-4105. 
SUPPLEMENTARY  INFORMATION:  As  this 
document  relates  to  agency  management 
it  is  not  subject  to  the  requirements  for 
notice  and  public  comment  and  may  be 
made  effective  immediately. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 
This  final  rule  is  limited  to  agency 
organization  and  management  within 
the  meaning  of  §  2(d)(3)  of  E.O.  12866, 
and  is  exempted  from  the  provisions  of 
this  Executive  Order. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  imder 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  2 
Authority  delegations  (Government 
agencies),  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

Accordingly,  44  CFR  part  2  is  revised 
to  read  as  follows: 

PART  2— ORGANIZATION, 
FUNCTIONS,  AND  DELEGATIONS  OF 
AUTHORITY 

Subpart  A — Organization,  Functions,  and 
Deiegations  of  Authority 

General 


Sec. 

2.1  Purpose. 

2.2  Organization  of  FEMA 

2.3  Exercise  of  authority. 

2.4  General  limitations  and  reservations. 

2.5  Delegations  not  included. 

2.6  Redelegation  of  authority. 

2.7  General  delegations. 

2.8  Designation  of  subordinates  to  act. 

FEhL4  Offices 

2.11  Office  of  the  Director. 

2.12  Office  of  the  Inspector  General. 

2.13  Office  of  the  General  Counsel. 

2.14  Office  of  Congressional  and 
Governmental  Affairs. 

2.15  Office  of  Emergency  Information  and 
Public  Affairs. 

2.16  Office  of  Policy  and  Assessment. 

2.17  Office  of  Human  Resources 
Management. 

2.18  Office  of  Equal  Rights. 

2.19  Office  of  Financial  Management. 

2.20  Office  of  Regional  Operations. 

2.21  Ombudsman — [Reserved]. 

2.22  Regional  Offices. 

Administrations 

2.31  Federal  Insurance  Administration. 

2.32  United  States  Fire  Administration. 

Directorates 

2.41  Mitigation  Directorate. 

2.42  Preparedness,  Training,  and  Exercises 
Directorate. 

2.43  Response  and  Recovery  Directorate. 

2.44  Operations  Support  Directorate. 

Subpart  B — [Reserved] 

Subpart  C — OMB  Control  Numbers 

2.80  Purpose 

2.81  OMB  control  numbers  assigned  to 
information  collections. 

Authority:  5  U.S.C.  552;  Reorganization 
Plan  No.  3  of  1978,  5  U.S.C.  App.  1;  E.O. 
12127,  3  CFR,  1979  Comp.,  p.  376;  E.O. 

12148,  as  amended,  3  CFR,  1979  Comp.,  p. 
412. 

Subpart  A — Organization,  Functions, 
and  Deiegations  of  Authority 

General 

§  2.1  Purpose. 

This  part  describes  the  organization  of 
the  Federal  Emergency  Management 
Agency  (FEMA),  and  the  general  course 
and  method  by  which  its  functions  are 
administered.  It  provides  for  the 
exercise  by  officials  of  FEMA  of 
authorities  that  are  vested  in  the 
Director  specifically  by  statute,  as  head 
of  an  agency,  or  as  a  consequence  of  a 
law  authorizing  such  exercise.  It  also 
provides  for  exercise  of  authorities  that 
have  been  transferred  to  the  Director  by 
Reorganization  Plan  or  delegated  to  the 
Director  by  Executive  Order  or  other 
appropriate  document. 

§  2.2  Organization  of  FEMA. 

(a)  The  Director  is  the  head  of  FEMA. 
All  authorities  of  FEMA  are  either 


vested  in  the  Director  by  statute  or  have 
been  transferred  to  or  delegated  to  the 
Director.  Notwithstanding  any 
delegation  by  the  Director  to  a 
subordinate  officer  of  FEMA,  the 
Director  may  also  exercise  such 
authority. 

(b)  FEMA  is  composed  of  the  Offices, 
Administrations,  and  Directorates,  the 
responsibilities  of  which  are  described 
in  §§  2.11  through  2.44. 

(c)  The  Executive  Board  of  FEMA 
consists  of  the  senior  managers 
appointed  by  the  President  and 
confirmed  by  the  Senate  as  well  as 
representatives  of  the  Regional  Directors 
and  other  senior  managers  as  the 
Director  shall  designate  fi’om  time  to 
time.  The  principal  function  of  the 
Executive  Board  is  to  review  the 
Agency’s  overall  direction,  performance, 
and  policies.  The  Executive  Board  will 
hold  regular  meetings  on  a  quarterly 
basis  and  may  bold  special  meetings  at 
the  discretion  of  the  Director. 

§  2.3  Exercise  of  authority. 

Exercise  of  the  authority  delegated  by 
this  subpart  or  redelegated  pursuant  to 
this  subpart  is  subject  to  the  direction, 
control,  and  authority  of  the  Director, 
and  is  governed  by  applicable  laws. 
Executive  Orders,  Federal  agency 
regulations  or  issuances  applicable  to 
FEMA.  Such  exercise  is  also  governed 
by  regulations  issued  by  FEMA,  and  by 
policies,  objectives,  directives,  manuals, 
instructions,  plans,  standards, 
procedures  and  limitations  issued  fi-om 
time  to  time  by  or  on  behalf  of  the 
Director. 

§  2.4  General  limitations  and  reservations. 

(a)  All  powers  and  duties  not 
delegated  by  the  Director  in  this 
subpart,  nor  othemise  provided  for  in 
Title  44,  are  reserved  to  the  Director. 

(b)  The  following  specific  authorities 
are  reserved  to  the  Director: 

(1)  Certain  authorities  relating  to 
reporting  to  Congress  and  the  President 
including  those  imder: 

(1)  Section  16  of  the  Federal  Fire 
Prevention  and  Control  Act  of  1974  (15 
U.S.C.  2215): 

(ii)  Section  1320  of  the  National  Flood 
Insurance  Act  (42  U.S.C.  4027); 

(iii)  Section  1234  of  the  National 
Housing  Act  (12  U.S.C.  1749bbb-10d); 

(iv)  Section  406  of  the  Federal  Civil 
Defense  Act  of  1950,  as  amended  (50 
U.S.C.  App.  2258): 

(v)  Section  5(b)(1)(D)  of  the 
Earthquake  Hazards  Reduction  Act  of 
1977  (42  U.S.C  7704(b)(1)(D)):  and 

(vi)  Section  2-105  of  Executive  Order 
12148  of  July  20,  1979. 

(2)  Authorities  connected  with 
declaration  of  major  disasters  and 
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emergencies,  and  with  delegations  to 
other  agencies  including: 

(i)  The  authority  to  make 
recommendations  to  the  President 
concerning  the  determination  that  an 
emergency  exists  pursuant  to  section 
501  of  the  Robert  T.  Stafford  Disaster 
Rehef  and  Emergency  Assistance  Act 
(42  U.S.C.  5191): 

(ii)  The  authority  to  make 
recommendations  to  the  President 
concerning  the  issuance  of  a  major 
disaster  declaration  pursuant  to  section 
401  of  the  Robert  T.  Stafford  Disaster 
Rehef  and  Emergency  Assistance  Act 
(42  U.S.C.  5170);  and 

(iii)  Provision  is  made  in  §  2.11  of  this 
part  for  the  Deputy  Director  to  exercise 
the  authorities  set  out  in  this  paragraph 
when  the  Director  is  unavailable  due  to 
illness  or  incapacity. 

(3)  Authorities  relating  to  voluntary 
agreements  under  section  708  of  the 
Defense  Production  Act  (50,  U.S.C.  App. 
2158)  delegated  to  the  Director  in 
section  501  of  Executive  Order  10480. 

(4)  Authority  to  make  the 
determination  concerning  federal 
operation  of  the  program  and  the  report 
to  Congress  under  section  1340  of  the 
National  Flood  Insurance  Act  (42  U.S.C. 
4071). 

(5)  Authority  to  appoint  Federal 
Coordinating  Officers  under  section  302 
of  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5143). 

§  2.5  Delegations  not  included. 

Other  delegations  of  authority  have 
been  and  will  be  made  in  other  FEMA 
regulations  and  by  internal  FEMA 
directives  that  concern  internal  FEMA 
policies  and  operations.  These  are  valid 
delegations.  Without  in  any  way 
limiting  the  number  of  those 
delegations,  and  without  describing  all 
of  them  in  this  listing  which  is  not 
complete,  they  include  those: 

(a)  Delegations  concerning  Federal 
personnel  matters  such  as  those 
concerning  appointing  authority, 
compensation,  and  so  on.  These  are 
considered  internal  personnel  rules  and 
are  not  published  in  this  chapter  but  are 
published  in  a  FFMA  Instruction. 

'  (b)  Delegation  to  the  General  Counsel 
as  Ethics  Counselor  under  5  CFR  part 
2638. 

(c)  Delegations  imder  parts  5  and  6  of 
this  subchapter  relating  to  the  Freedom 
of  Information  Act  and  Privacy  Act. 

(d)  Delegations  to  several  officials 
relating  to  authentication  of  records 
under  44  CFR  5.82. 

(e)  Delegations  to  the  General  Counsel 
and  Chief  Financial  Officer  with  respect 
to  claims  under  part  11  of  this 
subchapter. 


(f)  Delegations  to  classify  information 
originally  as  Secret  or  Confidential. 

(g)  Delegations  to  make  certifications 
and  findings  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612;  the 
National  Environmental  Policy  Act,  42 
U.S.C.  4321-4335;  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501-3520; 

E.O.  12612  of  October  26,  1987,  3  CFR, 
1987  Comp.,  p.  252;  E.O.  12778  of 
October  23, 1991,  3  CFR,  1991  Comp., 
p.  359;  E.O.  12866  of  September  30, 

1993,  3  CFR,  1993  Comp.,  p.  638;  and 
any  other  certifications  or  findings 
required  by  existing  or  future  laws, 
executive  orders,  or  other  authorities; 

(h)  Delegations  concerning 
environmental  matters  under  part  10  of 
this  subchapter;  and 

(i)  Delegations  concerning  floodplain 
management  and  wetlands  protection 
matters  under  part  9  of  this  subchapter. 

§  2.6  Redelegation  of  authority. 

(a)  It  is  FEMA’s  policy  that  the 
authorities  delegated  by  this  chapter 
should,  whenever  appropriate,  be 
redelegated  to  the  manager  or  official 
who  has  immediate  responsibility  for 
the  action.  Authority  delegated  by  this 
chapter,  unless  otherwise  specifically 
provided,  may  be  redelegated  in  whole 
or  in  part  provided  any  such 
redelegation  is  in  writing  and  approved 
by  the  officer  to  whom  the  authority  is 
initially  delegated.  This  restriction  does 
not  apply  to  a  temporary  redelegation  of 
authority  to  a  principal  deputy  or  first 
assistant  to  be  exercised  during  the 
absence  of  the  delegating  official. 

(b)  The  authority  to  issue  regulations 
having  general  applicability  and  future 
effect  designed  to  implement,  interpret 
or  prescribe  law  or  policy,  and  which 
are  to  be  published  in  the  Federal 
Register,  may  be  delegated  or 
redelegated  only  to  positions  for  which 
it  is  required  that  the  incumbent  be 
confirmed  by  the  United  States  Senate. 
This  does  not  prohibit  an  acting  official 
fi-om  issuing  regulations.  This  paragraph 
does  not  apply  to  rules  issued  under 
parts  64,  65,  67,  or  70  of  this  title. 

§2.7  General  delegations. 

(a)  This  section  sets  forth  general 
delegations  to  the  officers  or  employees 
named  in  paragraph  (b)  of  this  section. 

(b)  The  officers  authorized  to  exercise 
authorities  in  paragraph  (c)  of  this 
section  are: 

(1)  Deputy  Director; 

(2)  Chief  of  Staff; 

(3)  Inspector  General; 

(4)  General  Counsel; 

(5)  Director  of  the  Office  of 
Congressional  and  Governmental 
Affairs: 

(6)  Director  of  the  Office  of  Emergency 
Information  and  Public  Affairs; 


(7)  Director  of  the  Office  of  Policy  and 
Assessment; 

(8)  Director  of  the  Office  of  Human 
Resources  Management; 

(9)  Director  of  the  Office  of  Equal 

Rights;  ' 

(10)  Chief  Financial  Officer; 

(11)  Director  of  the  Office  of  Regional 
Operations; 

(12)  Regional  Directors; 

(13)  Federal  Insurance  Administrator; 

(14)  United  States  Fire  Administrator, 

(15)  Associate  Director  for  Mitigation: 

(16)  Associate  Director  for 
Preparedness,  Training,  and  Exercises; 

(1 7)  Associate  Director  for  Response 
and  Recovery;  and 

(18)  Associate  Director  for  Operations 
Support. 

(c)  Each  officer  named  in  paragraph 
(b)  of  this  section  is  authorized  to: 

(1)  Approve  official  travel  as 
temporary  duty  travel  on  official 
business  and  allowable  expenses 
incidental  thereto  for  employees  of  their 
respective  organizational  units,  in 
accordance  with  the  Federal  Travel 
Regulations;  except  that  travel  to  and 
from  points  outside  of  the  United  States 
is  subject  to  prior  notification  to  the 
Director  and  foreign  travel  (i.e.,  travel 
outside  the  United  States  and  its  insidar 
areas)  is  subject  to  prior  approval  of  the 
Director.  However,  no  officer  or 
employee  may  approve  his  or  her  own 
travel.  Travel  of  officers  named  in 
paragraph  (b)  of  this  section  is  approved 
by  the  Deputy  Director  or  the  Chief  of 
Staff,  except  that  travel  of  a  Regional 
Director  may  be  approved  by  the  Deputy 
Regional  Director  for  that  Region. 

(2)  Approve  travel  advances  of  funds 
through  disbursing  officers  or  imprest 
fund  cashiers  for  employees  of  the 
respective  organizational  units  who  are 
entitled  to  per  diem  or  mileage 
allowance  or  subsistence  expenses  in 
accordance  with  the  Federal  Travel 
Regulations. 

(3)  Approve  travel  vouchers  for 
employees  of  their  respective 
organizational  units. 

(4)  Approve  travel  by  employees  of 
their  respective  organizations  at  the 
invitation  and  expense  of  parties 
outside  of  the  Federal  Government,  with 
the  concurrence  of  the  Designated 
Agency  Ethics  Officer  (DAEO)  or  a 
Deputy  DAEO; 

(5)  Approve  funding  requisitions; 

(6)  As  appropriate,  issue  final  agency 
decisions  on  individual  or  class 
complaints  of  discrimination  because  of 
race,  color,  national  origin,  religion,  sex, 
disability,  age,  or  economic  status. 

(7)  Promulgate  internal  guidance  to 
cover  areas  of  assigned  responsibilities. 

(8)  Approve  training  costing  less  than 
$2500  (all  expenses)  or  training  of  less 
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than  80  hours  in  duration,  whichever  is 
more  restrictive,  except  that  this 
authority  does  not  include  authority  to 
approve  training  involving  the  use  of 
facilities  of  foreign  governments  or 
international  organizations,  which  must 
be  approved  by  the  Director;  or  the 
authority  to  approve  acceptance  by 
employees  of  contributions  or  awards 
from  non-Government  organizations, 
whether  in  cash  or  in  kind,  which  must 
be  approved  by  the  Director. 

(9)  Adjust  working  hours  for 
individual  employees  when  there  is 
special  justification  therefor  that  it  is  in 
the  interest  of  FEMA  or  to  accommodate 
individual  needs  of  employees  for 
legitimate  reasons  where  the  work  of  the 
agency  will  not  be  impeded. 

(10)  Approve  incentive  awards  to 
subordinates.  Public  Service  Awards, 
cash  awards  of  $1,500  or  less  for 
individuals  and  quality  within-grade 
salary  increases. 

(11)  Enter  into  and  administer  funded 
and  unfunded  memoranda  of 
understanding  with  respect  to  assigned 
duties. 

(12)  Classify  documents  derivatively, 
based  on  the  original  classification  by 
other  Federal  agencies  or  the  Director. 

§  2.8  Designation  of  subordinates  to  act. 

Each  officer  named  in  §  2.7(b)  shall; 

(a)  Submit  to  the  Director,  for 
approval,  a  list  of  three  or  more 
subordinates  to  act  for  such  officer 
during  his  or  her  absence;  and 

(b)  Ensure  that  each  Division  Director, 
Branch  Chief,  or  head  of  any  other 
organizational  unit  under  that  officer’s 
authority  designate  one  or  more 
subordinate  employees  to  serve  as 
acting  head  of  the  unit  during  the 
absence  of  the  head  of  a  unit  or  during 

a  vacancy  in  the  position. 

FEMA  Offices 
§  2.1 1  Office  of  the  Director. 

The  Deputy  Director  is  the  first 
assistant  to  the  Director  under  the 
Vacancies  Act,  5  U.S.C.  3341  et  seq., 
and  acts  in  place  of  the  Director  when 
the  Director  is  not  available  because  of 
illness  or  incapacity.  The  Deputy 
Director  is  the  Chief  Operating  Officer  of 
the  Agency,  with  the  duties  and  powers 
set  forth  in  Presidential  Memorandum 
of  October  1, 1993,  "Implementing 
Reform  in  the  Executive  Branch.”  The 
Deputy  Director  is  authorized  to 
exercise  the  duties  and  powers  of  the 
Director  as  necessary  to  carry  out  the 
responsibilities  of  the  Chief  Operating 
Officer  and  to  act  in  place  of  the 
Director  in  the  Director’s  unavailability. 


§  2.12  Office  of  the  inspector  General. 

(a)  Mission.  The  Office  of  the 
Inspector  General  serves  FEMA  as  an 
independent  unit  to  promote  economy, 
efficiency,  and  effectiveness;  to  prevent 
waste,  fraud,  and  abuse;  and  to  keep  the 
Congress  and  the  Director  fully 
informed  on  these  subjects. 

(b)  Functions.  The  principal  functions 
of  the  Office  of  the  Inspector  General 
are: 

(1)  Performance  of  all  audit  functions 
relating  to  programs  and  operations  of 
FEMA; 

(2)  Inspection  of  agency  activities  to 
identify  actual  or  potential  fraud,  waste, 
abuse,  or  mismanagement  and  to 
develop  recommendations  for  corrective 
action; 

(3)  Investigation  of  allegations  of 
illegal,  unethical,  or  other  activities  that 
may  lead  to  civil  or  criminal  liability  on 
the  part  of  FEMA  or  its  employees, 
contractors,  or  program  participants; 
and 

(4)  Referral  of  potential  criminal 
prosecutions  to  the  Department  of 
Justice,  under  28  U.S.C.  535. 

(c)  Authority.  The  position  of 
Inspector  General  of  FEMA  is  created  by 
statute  (The  Inspector  General  Act  of 
1978,  as  amended,  5  U.S.C.  App.  3  §§  1- 
15).  The  Inspector  General  is  authorized 
to  exercise  the  duties  and  powers  set 
forth  in  that  statute. 

§  2.1 3  Office  of  the  General  Counsel. 

(a)  Mission.  The  Office  of  the  General 
Counsel  renders  legal  advice  and 
assistance  on  all  matters  related  to 
Agency  programs  and  operation,  and 
conducts  the  Agency’s  ethics  program 
and  Freedom  of  Information  Act/Privacy 
Act  program. 

(b)  Functions.  The  principal  functions 
of  the  Office  of  the  General  Counsel  are: 

(1)  Rendering  legal  opinions  and 
advice  with  respect  to  the  duties, 
powers,  and  responsibilities  of  the 
Director,  FEMA,  and  other  Agency 
officers  and  employees  and  the 
applications  of  statutes,  rules  and 
regulations,  other  administrative 
issuances,  and  judicial  precedents  to 
Agency  operations; 

(2)  Review  for  legal  sufficiency  of  all 
Agency  documents  requiring  legal 
interpretation  or  opinion. 

(3)  Establishment  of  Agency  policy  for 
and  conduct  of  all  appearances  on 
behalf  of  FEMA  in  litigation  or 
administrative  proceedings  and 
hearings; 

(4)  Liaison  to  the  Department  of 
Justice  except  when  otherwise  provided 
by  the  Office  of  the  Inspector  General. 

(5)  Coordination  of  the  FEMA 
regulatory  program,  including  liaison  to 


the  Office  of  Management  and  Budget 
and  the  Office  of  the  Federal  Register, 

(6)  Operation  of  the  FEMA  legislative 
reference  program,  including  liaison  to 
the  Office  of  Management  and  Budget 
and  allied  legislative  proposals;  and 

(7)  Operation  of  FEMA’s  ethics 
program  and  Freedom  of  Information 
Act  and  Privacy  Act  program. 

(c)  Delegated  authorities.  The  General 
Counsel  is  authorized  to  exercise  the 
duties  and  powers  of  the  Director  to: 

(1)  Accept  service  of  process  on  behalf 
of  the  Agency,  and  on  behalf  of  its 
officials  and  employees  in  connection 
with  performance  of  their  official  duties; 

(2)  Determine  the  agency’s  position 
with  respect  to  litigation  and  refer 
matters  directly  to  the  Attorney  General 
for  prosecution  or  for  initiation  of 
litigation; 

(3)  Determine  the  government’s 
position  in  connection  with  any  dispute 
before  a  Board  of  Contract  Appeals, 
including  the  authority  to  settle  or 
adjust  any  such  claim. 

(4)  Consider,  compromise  and  settle 
tort  claims  against  FEMA,  but  any 
award,  compromise,  or  settlement  of 
more  than  $25,000  requires  the  prior 
written  approval  of  the  Attorney 
General  or  designee; 

(5)  Serve  as  the  Designated  Agency 
Ethics  Officer; 

(6)  Make  technical  corrections  to  all 
FEMA  documents,  including  rules  and 
regulations  submitted  to  the  Federal 
Register; 

(7)  Consider,  compromise  and  settle 
personnel  claims  of  less  than  $15,000 
against  FEMA; 

(8)  Waive  claims  of  the  United  States 
against  a  person  arising  out  of  pay  and 
allowances  to  an  employee  of  FEMA  in 
amounts  of  not  more  than  $1,500,  and 
in  accordance  with  the  requirements  of 
5  U.S.C.  5584,  and  the  implementing 
regulations  and  standards  of  the 
Comptroller  General;  and 

(9)  Enter  into  ratification  agreements 
at  the  direction  of  the  Department  of 
Justice  in  order  to  insure  that  FEMA’s 
subrogation  interest  will  be  represented. 

§  2.1 4  Office  of  Congressional  and 
Governmental  Affairs. 

(a)  Mission.  The  Office  of 
Congressional  and  Governmental  Affairs 
coordinates  FEMA’s  ongoing  emergency 
management  relationships  with  the 
Congress,  public  interest  groups,  and 
State  and  local  organizations. 

(b)  Functions.  'The  principal  functions 
of  the  Office  of  Congressional  and 
Governmental  Affairs  are: 

(1)  Liaison  with  Congress,  the  Office 
of  Management  and  Budget,  and  the 
White  House  on  legislative  matters 
directly  affecting  FEMA; 
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(2)  Advising  the  Director  and  other 
FEMA  officials  on  actions  pending  or 
anticipated  in  Congress; 

(3)  Liaison  wdth  Federal  Coordinating 
Officers  following  declarations  of 
disasters  or  emergencies  under  the 
Stafford  Act,  on  matters  requiring 
coordination  with  Congress:  and 

(4)  Liaison  with  FEMA's 
constituencies  on  FEMA  legislative 
matters. 

(c)  Delegated  authorities.  The  Director 
of  the  Office  of  Congressional  and 
Governmental  Affairs  is  authorized  to 
exercise  the  duties  and  powers  of  the 
Director  in  the  Director’s  capacity  as 
agency  head  in  support  of  the  functions 
listed  in  paragraph  (b)  of  this  section. 

§  2.1 5  Office  of  Emergency  Information 
and  Public  Affairs. 

(a)  Mission.  The  Office  of  Emergency 
Information  and  Public  Affairs  informs 
the  public  about  FEMA’s  programs  and 
activities,  both  in  time  of  disaster  and  in 
other  times. 

(b)  Functions.  The  principal  functions 
of  the  Office  of  Emergency  Information 
and  Public  Affairs  are: 

(1)  Gathering  and  dissemination  of 
information  about  FEMA’s  programs 
and  activities: 

(2)  Liaison  with  news  media; 

(3)  Management  of  Joint  Information 
Centers  during  disasters. 

(c)  Delegated  authorities.  The  Director 
of  the  Office  of  Emergency  Information 
and  Public  Affairs  is  authorized  to 
exercise  the  duties  and  powers  of  the 
Director  in  the  Director’s  capacity  as 
agency  head  as  set  forth  in  paragraph  (b) 
of  this  section. 

§  2.16  Office  of  Policy  and  Assessment 

(a)  Mission.  The  Office  of  Policy  and 
Assessment  manages  and  facilitates 
policy  development,  strategic  planning, 
planning,  performance  standards  and 
assessment,  innovation,  and 
organizational  development  to  achieve 
FEMA’s  overall  mission. 

(b)  Functions.  The  principal  functions 
of  the  Office  of  Policy  and  Assessment 
are: 

(1)  Facilitation  of  the  development 
and  implementation  of  Agency  policy, 
including  systematic  review  and 
evaluation  of  that  policy: 

(2)  Development  and  coordination  of 
FEMA’s  strategic  planning  process; 

(3)  Development  of  standards  and 
mechanisms  for  evaluation  of  Agency 
performance; 

(4)  Development  and  implementation 
of  a  system  for  identifying  shortfalls  in 
Agency  programs  and  performance  and 
for  monitoring  progress  towards  their 
remediation; 

(5)  Oversight  of  FEMA’s 
implementation  of  the  Government 


Performance  and  Results  Act  of  1993, 

Pub.  L.  103-62, 107  Stat.  285. 

(6)  Oversight  of  implementation  of 
FEMA’s  environmental  responsibilities: 

(7)  Support  of  the  FEMA  Executive 
Board; 

(8)  Oversight  of,  and  provision  of 
guidance  for,  FEMA’s  renewal  and 
participation  in  the  Reinvention 
Laboratory  process;  and 

(9)  Facilitating  institutional  change 
and  innovation. 

(c)  Delegated  authorities.  The  Director 
of  the  Office  of  Policy  and  Assessment 
is  authorized  to  exercise  the  duties  and 
powers  of  the  Director  in  the  Director’s 
capacity  as  agency  head  in  support  of 
the  functions  listed  in  paragraph  (b)  of 
this  section. 

§  2.17  Office  of  Human  Resources 
Management 

(a)  Mission.  The  Office  of  Human 
Resources  Management  provides  and 
maintains  a  workforce  capable  of 
carrying  out  FEM.\’s  mission. 

(b)  Functions.  The  principal  functions 
of  the  Office  of  Human  Resources 
Management  are: 

(1)  Administration  of  FEMA’s 
classification  and  position  management 
programs; 

(2)  Recruitment  and  placement  of 
employees: 

(3)  Administration  of  compensation 
and  leave  programs; 

(4)  Management  of  FEMA’s  disaster 
personnel  program; 

(5)  Administration  of  workforce  and 
workplace  programs: 

(6)  Management  of  FEMA’s  labor 
relations,  employee  relations,  and 
employee  benefit  programs; 

(7)  Administration  of  performance 
management  and  incentive  awards 
programs; 

(8)  Establishment  and  maintenance  of 
personnel  records;  and 

(9)  Coordination  of  affirmative 
employment  programs  with  the  Office  of 
Equal  Rights  and  support  of  FEMA’s 
Offices,  Administrations,  and 
Directorates  in  meeting  their  affirmative 
actions  goals. 

(c)  Delegated  authorities.  The  Director 
of  the  Office  of  Human  Resources 
Management  is  authorized  to  exercise 
the  duties  and  powers  of  the  Director  in 
the  Director’s  capacity  as  agency  head  in 
support  of  the  fimctions  fisted  in 
paragraph  (b)  of  this  section. 

§  2.18  Office  of  Equal  Rights. 

(a)  Mission.  The  Office  of  Equal  Rights 
assists  management  in  fulfilling  its 
responsibilities  to  ensure  Equal  Rights 
for  all  employees  and  applicants  for 
employment,  and  to  guarantee 
protection  for  the  civil  rights  of  every 


American  receiving  assistance  from 
FEMA. 

(b)  Functions.  The  principal  functions 
of  the  Office  of  Equal  Rights  are: 

(1)  Development,  in  coordination  with 
Agency  management,  of  multi-year 
Affirmative  Employment  Plans  and 
annual  updates  covering  women, 
minority  group  members,  and  persons 
with  disabilities; 

(2)  Training  regarding  Equal  Rights 
and  Civil  Rights  and  Responsibilities; 

(3)  Investigation  and  non-adjudicatory 
resolution  of  complaints  of 
discrimination  and  referral  of 
unresolved  complaints  to  the  Equal 
Employment  Opportunity  Commission 
or  the  Department  of  Justice:  and 

(4)  Ensuring  compliance  with  Civil 
Rights  guidance  in  FEMA’s  programs 
and  operations. 

(c)  Delegated  authorities.  The  Director 
of  the  Office  of  Equal  Rights  is 
authorized  to  exercise  the  duties  and 
powers  of  the  Director  as  set  forth  in: 

(1)  E.O.  12336,  as  amended; 

(2)  E.O.  12250; 

(3)  E.O.  12067,  as  amended; 

(4)  E.O.  11478,  as  amended; 

(5)  E.O.  11141;  and 

(6)  E.O.  11063,  as  amended. 

§  2.19  Office  of  Financial  Management 

(a)  Mission.  The  Office  of  Financial 
Management  promotes  sound  financial 
management  and  accountability 
throughout  the  Agency  by  providing 
financial  guidance,  information,  and 
services  to  FEMA  management,  its 
employees,  and  the  Agency’s  customers. 

(b)  Functions.  This  office  reports 
directly  to  the  Director  of  FEMA 
regarding  financial  management  matters 
and  is  headed  by  the  Chief  Financial 
Officer.  The  principal  functions  of  the 
Office  of  Financial  Management  are: 

(1)  Oversight  of  all  financial 
management  activities  relating  to  the 
programs  and  operations  of  the  Agency, 
including  fund  manager  for  all  Agency 
funds; 

(2)  Development,  operation,  and 
maintenance  of  an  integrated  Agency 
accounting  and  financial  management 
system,  including  internal  and  external 
financial  reporting; 

(3)  Oversight  of  the  Agency’s  internal 
control  guidance  and  review  prowam; 

(4)  Direction,  management,  and 
provision  of  policy  guidance  and 
oversight  of  Agency  financial 
management  personnel,  activities,  and 
operations; 

(5)  Preparation  of  the  annual  report 
described  in  31  U.S.C.  902(a)(6)  to  the 
Director  of  FEMA  and  to  the  Office  of 
Management  and  Budget; 

(6)  Oversight  of  and  responsibility  for 
the  formulation  and  execution  pf  the 
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Agency’s  budget  and  accounts  for  actual 
expenditures; 

(7)  Preparation  and  submission  of 
timely  performance  reports  to  the 
Director  of  FEMA  and  ojjerating  units; 

(8)  Review,  on  a  biennial  basis,  of  the 
fees,  royalties,  rents,  and  other  charges 
imposed  by  the  Agency  for  services  and 
things  of  value  it  provides,  and 
recommendation  of  revision  of  those 
charges  to  reflect  costs  incurred  by  the 
Agency  in  providing  those  services  and 
things  of  value. 

(c)  Authority.  The  position  of  Chief 
Financial  Officer  was  created  by  statute 
(Agency  Chief  Financial  Officers  Act,  as 
amended.  31  U.S.C.  901-1114,  3511- 
3521).  The  Chief  Financial  Officer  is 
authorized  to  exercise  the  duties  and 
powers  set  forth  in  that  statute.  The 
Chief  Financial  Officer  is  specifically 
authorized  to: 

(1)  Supervise  the  activities  and 
functions  of  the  Office  of  the  Financial 
Management  and  oversee  all  financial 
management  activities  relating  to  the 
programs  and  operations  of  the  Agency. 

(2)  Direct,  manage,  and  provide  policy 
guidance  and  oversight  of  the  Agency 
financial  management  personnel, 
activities  and  operations. 

(3)  Establish  and  maintain  an 
integrated  Agency  accounting  and 
financial  management  system,  including 
financial  reporting  and  internal 
controls,  that — 

(i)  Complies  with  applicable 
accounting  principles,  standards,  and 
requirements  and  standards  prescribed 
by  the  Office  of  Management  and 
Budget,  the  General  Accounting  Office, 
and  the  Department  of  the  Treasury; 

(ii)  Provides  for  complete,  reliable  and 
timely  information,  that  is  prepared  on 

a  uniform  basis,  and  that  is  responsive 
to  the  financial  management  needs  of 
the  Agency;  and, 

(iii)  Complies  with  any  other 
requirements  applicable  to  such 
systems. 

(4)  Prepare  and  submit  a  financial 
statement  that  conforms  to  the 
requirements  of  31  U.S.C.  902  and  3515. 
Develop  and  implement  the  5-year 
financial  management  plan  as  required 
by  31  U.S.C.  902(a)(5). 

(5)  Develop  the  Agency’s  financial 
management  plans  and  budgets,  and 
review  legislative  proposals  and  other 
programmatic  proposals  to  provide 
advice  to  the  Director  on  the  financial 
implications  of  such  proposals. 

(6)  Develop  and  implement  Agency 
asset  management  systems,  including 
systems  for  cash  management,  credit 
management,  debt  collection,  and 
property  and  inventory  management 
and  control. 


(7)  Review  on  a  biennial  basis  the 
fees,  royalties,  rents  and  other  charges 
imposed  by  the  Agency  for  services  and 
things  of  value  it  provides,  and  make 
recommendations  to  the  Director  on 
revising  those  charges  to  reflect  actual 
costs  incirrred  by  the  Agency  in 
providing  those  services  and  things  of 
value.  Premiums  and  other  policy 
holder  charges  that  relate  to  the 
issuance  of  policies  (National  Flood 
Insurance  and  Crime  Insurance 
programs)  are  set  by  the  Federal 
Insurance  Administrator  pursuant  to 
Federal  law  and  regulation. 

(8)  Develop,  operate  and  maintain  an 
Administrative  Fund  Control  System 
that  provides,  for  accurate  and  timely 
data  on  the  status  of  each  account.  This 
Administrative  Fimd  Control  System 
shall  comply  with  appropriate  statutory 
requirements  and  regulations  issued  by 
General  Accounting  Office,  Office  of 
Management  and  Budget,  the 
Department  of  the  Treasury,  and  other 
central  administrative  agencies. 

(9)  Establish  and  maintain  the 
appropriate  accounts  designated  by  the 
Department  of  the  Treasury,  the  General 
Accounting  Office,  and  Office  of 
Management  and  Budget  and  such 
subsidiary  records  as  may  be  necessary 
for  accounting,  audit  and  management 
purposes.  Establish  and  maintain 
controls  for  appropriations  and  other 
special  limitations  required  by  law. 
Maintain  reliable  accounting  records 
that  will  be  the  basis  for  preparing  and 
supporting  the  budget  requests  of  the 
Agency,  controlling  the  execution  of  the 
budget  and  providing  financial 
information  required  by  law  and 
regulation. 

(10)  Oversee  the  implementation  of 
internal  control  systems  that  conform 
with  rules,  circulars,  and  other 
directives  issued  by  General  Accounting 
Office,  Office  of  Management  and 
Budget,  and  the  Department  of  the 
Treasury.  Report  to  the  Director,  as 
required  by  law  and  regulation,  whether 
the  Agency’s  internal  control  systems 
and  other  financial  systems  and 
processes  comply  with  applicable  law 
and  regulation. 

(11)  Develop  and  implement 
administrative  standards  and  cost 
principles  for  the  Agency’s  assistance 
programs  in  conformity  with  rules, 
circulars,  and  other  directives  that  are 
issued  by  the  General  Accounting 
Office,  the  Office  of  Management  and 
Budget,  and  the  Department  of  the 
Treasury. 

(12)  Develop  and  maintain  procedures 
for  approving  requisitions  for  disbursing 
funds,  reports  of  current  accounts 
rendered  by  disbursing  officers,  and 
other  financial  and  accounting 


documents  involving  FEMA,  the 
General  Accounting  Office,  the 
Department  of  the  Treasury,  and  the 
Office  of  Management  and  Budget. 

(13)  Certify  to  the  General  Accounting 
Office  any  charge  against  any  officer  or 
agent  entrusted  with  public  property, 
arising  from  any  loss  and  accruing  by 
this  person’s  fault,  to  the  Government  as 
to  the  property  so  entrusted  to  this 
person. 

(14)  Approve  all  expenditures  and 
receipt  all  vouchers  and  other 
documents  necessary  to  carry  out 
FEMA’s  appropriations  and  programs. 

(15)  Certify  Aat  all  required 
documents,  information  and  approvals 
respecting  fiscal  transactions  are 
present;  verify  or  cause  to  be  verified 
the  accuracy  of  the  financial 
computations,  the  consistency  of  the 
information  included  in  the  various 
documents;  and  determine,  or  cause  to 
be  determined,  that  the  financial 
transactions  of  the  Agency  are  in  strict 
accordance  with  the  law,  regulations 
and  decisions. 

(16)  Authorize  officers  and  employees 
to  certify  vouchers. 

(17)  Receive  and  credit  amounts 
received  to  the  applicable  appropriation 
of  FEMA  or  to  the  miscellaneous 
receipts  account. 

(18)  Request  cashier  designation  and 
resolution  from  the  Department  of  the 
Treasury,  and  designate  cashiers  to 
serve  in  FEMA. 

(19)  Approve  invitational  travel  for 
the  Office  of  Financial  Management. 

(20)  Have  access  to  records  and 
documents  as  required  by  31  U.S.C. 
902(b)  (1)(A),  (1)(B),  and  (1)(C).  Access 
to  records  and  docvunents  is  subject  to 
the  limitations  in  31  U.S.C.  902(b)(2). 

§  2.29  Office  of  Regional  Operations. 

(a)  Mission.  The  Office  of  Regional 
Operations  coordinates  FEMA’s 
policies,  programs,  and  administrative 
and  management  guidance  with 
Regional  Directors  and  ensures  that 
regional  implementation  is  consistent 
with  the  Director’s  goals. 

(b)  Functions.  The  principal  functions 
of  the  Office  of  Regional  Operations  are: 

(1)  Liaison  between  the  Regional 
Directors  and  the  Director,  Associate 
Directors,  Administrators,  and  Office 
Directors; 

(2)  Advising  the  Director,  Associate 
Directors,  Administrators,  and  Office 
Directors  on  regional  matters;  and 

(3)  Providing  guidance  to  Regional 
Directors  on  policy,  programs, 
operations,  and  administrative  matters. 

(c)  Delegated  authorities.  The  Director 
of  the  Office  of  Regional  Operations  is 
authorized  to  exercise  the  duties  and 
powers  of  the  Director  in  the  Director’s 
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capacity  as  agency  head  in  support  of 
the  functions  listed  in  paragraph  (b)  of 
this  section. 

§2.21  Ombudsman — [Reserved]. 

§  2.22  Regional  Offices. 

(a)  Mission.  The  Regional  Offices 
implement  FEMA’s  policies  and 
programs  at  the  regional  level. 

(b)  Functions.  The  principal  functions 
of  the  Regional  Offices  are: 

(1)  Liaison,  within  the  regions,  with 
other  Federal  agencies.  State  and  local 
governments,  voluntary  and  other 
private  organizations,  and  the  public; 

(2)  Recommendations  to  the  Director 
on  implementation  of  policy  and 
improvement  of  the  administration  of 
FEMA’s  programs; 

(3)  Administration  of  Comprehensive 
Cooperative  Agreements,  grants,  and 
other  financial  assistance  to  State  and 
local  governments; 

(4)  Response  to  disasters  and 
emergencies  declared  under  the  Stafford 
Act,  through  Regional  Response  Teams; 

(5)  Recovery  activities  under  the 
Stafford  Act; 

(6)  Implementation  of  floodplain 
management  aspects  of  the  National 
Flood  Insurance  Program; 

(7)  Management  of  training  and  field 
exercises;  and 

(8)  Technical  assistance  to  Federal 
agencies.  State  and  local  governments, 
and  voluntary  and  other  private 
organizations  regarding  emergency 
response  planning,  preparedness, 
mitigation,  response,  and  recovery. 

(c)  Delegated  authorities.  In  general. 
Regional  Directors  are  authorized, 
w'ithin  their  respective  regions,  to 
exercise  the  duties  and  powers  of  the 
Administrators  and  Associate  Directors 
as  set  forth  in  §§  2.32  through  2.44. 
However,  the  authorities  of  the 
E^hquake  Hazards  Reduction  Act  of 
1977,  as  amended,  42  U.S.C.  7701  et 
seq.,  are  not  delegated  to  Regional 
Directors  (except  for  the  autliority  of  42 
U.S.C.  7704(b)(2)(A){i),  which  is 
delegated).  In  addition,  the  authorities 
of  the  Federal  Insurance  Administrator 
as  set  forth  in  §  2.31  are  not  delegated 
to  the  Regional  Directors. 

Administrations 

§  2.31  Federal  Insurance  Administration. 

(a)  Mission.  The  Federal  Insurance 
Administration  markets,  issues,  and 
services  insurance  policies  under  the 
National  Flood  Insurance  Program 
(NFIP)  and  the  Federal  Crime  Insurance 
Program  (FCIP),  with  assistance  from 
private  insurance  companies  and 
servicing  contractors. 

(b)  Functions.  The  principal  functions 
of  the  Federal  Insurance  Administration 
are 


(1)  Establishment  of  regulations, 
policy  guidelines,  standard  contracts  of 
insurance,  and  insurance  rates  for  the 
NFIP  and  FCIP; 

(2)  Establishment  of  policy,  plans,  and 
procedures  for  evaluation,  payment,  and 
review  of  insurance  claims; 

(3)  Oversight  of  servicing  contracts  for 
the  NFIP  and  FCIP  and  the  issuance  and 
servicing  of  flood  insurance  policies  by 
Write- Your-Own  (WYO)  carriers; 

(4)  Studies  of  the  costs  and  feasibility 
of  proposed  extensions  of  the  National 
Flood  Insurance  Program  or  of  the 
proposed  establishment  of  Federal 
insurance  programs  for  other  natural 
hazards;  and 

(5)  Administration  of  the  National 
Flood  Insurance  Fund  and  National 
Insurance  Development  Fund. 

(c)  Delegated  authorities.  The  Federal 
Insurance  Administrator  is  authorized 
to  exercise  the  duties  and  powers  of  the 
Director  as  set  forth  in  Section  1-104  of 
E.O.  12127  insofar  as  it  perteuns  to  the 
marketing,  issuance,  and  servicing  of 
insurance  under  the  NFIP  and  FCIP. 

§  2.32  United  States  Fire  Administration. 

(a)  Mission.  The  United  States  Fire 
Administration  works  to  reduce  deaths, 
injuries,  and  property  loss  caused  by 
fires  in  the  United  States. 

(b)  Functions.  The  principal  functions 
of  the  United  States  Fire  Administration 
are: 

(1)  Education  of  the  public  about  fire 
problems  and  high  fire  risk  behaviors; 

(2)  Providing  training  and  tecluiical 
assistance  to  fire  and  emergency 
services  providers  in  incident  response, 
mitigation  and  management; 

(3)  Collection  and  analysis  of  fire 
incident  information; 

(4)  Investigation  of  technologies, 
equipment,  and  strategies  for  fire  and 
emergency  services  providers; 

(5)  Coordination  with  State  and  local 
fire  and  emergency  agencies  concerning 
arson  investigation  and  mitigation,  use 
of  building  and  fire  codes,  fire 
protection  and  multi-agency 
cooperation;  and 

(6)  Management  and  operation  of  the 
National  Emergency  Training  Center, 
Emmitsburg,  Maryland. 

(c)  Delegated  authorities.  The  United 
States  Fire  Administrator  is  authorized 
to  exercise  the  duties  and  powers  of  the 
Director  as  set  forth  in  Section  1-103  of 
E.O.  12127. 

Directorates 

§  2.41  Mitigation  Directorate. 

(a)  Mission.  The  Mitigation 
Directorate  administers  programs  lu 
reduce  or  eliminate  loss  of  life  and 
property  fi’om  natural  and  technological 
hazards. 


(b)  Functions.  The  principal  functions 
of  the  Mitigation  Directorate  are: 

(1)  Identifying  and  assessing  the  risks 
posed  by  natural  and  technological 
hazards,  except  that,  on  issues  of 
technological  risk  assessment,  FEMA 
will  defer  to  the  Agency  having  primary 
responsibility  in  the  specific  area, 
notably  the  Nuclear  Regulatory 
Commission  (NRC)  regarding  accidents 
at  commercial  nuclear  power  plants, 
and  the  United  States  Army  regarding 
chemical  weapons; 

(2)  Developing  mitigation  policies  and 
strategies  for  implementing  programs 
designed  to  reduce  or  eliminate  loss  of 
life  and  property  from  natural  and 
technological  hazards; 

(3)  Coordinating  with  other  Federal 
agencies  and  the  scientific  community 
on  matters  that  will  enhance  FEMA’S 
ability  to  reduce  or  eliminate  loss  of  life 
and  property  from  natural  and 
technological  hazards; 

(4)  Transferring  information  on  the 
risks  posed  by  natural  and  technological 
hazards  to  other  Federal  agencies  and 
State  and  local  government  officials, 
and  the  public; 

(5)  Promoting  a  multi-hazard 
approach  to  mitigation  at  State  and  local 
levels; 

(6)  Coordinating  with  national 
associations  whose  membership, 
expertise,  and  standard-setting 
capabilities  enhance  the  reduction  of 
risks  associated  with  natural  and 
technological  hazards; 

(7)  Providing  for  the  dissemination  of 
information  and  delivery  of  technical 
assistance  to  build  mitigation 
capabilities  and  promote  mitigation 
activities; 

(8)  Carrying  out  hazard  mitigation 
activities  of  the  Stafford  Act,  including 
the  processing  of  applications  for  hazard 
mitigation  grants,  disbursement  of  funds 
under  section  404  of  the  Staffcid  Act, 
and  administrative  responsibilities  in 
support  of  these  activities; 

(9)  Management  of  Comprehensive 
Cooperative  Agreements  with  the  States, 
through  which  the  Mitigation  programs 
are  implemented  in  the  regions;  and 

(10)  Establishment  of  Agency 
Geographic  Information  Systems  (CIS) 
requirements  and  an  Agency-wide  CIS 
policy. 

(c)  Delegated  authorities.  The 
Associate  Director  for  Mitigation  is 
authorized  to  exercise  the  duties  and 
powers  of  the  Director  as  set  forth  in: 

(1)  33  U.S.C.  467h,  709b,  insofar  as  it 
pertains  to  the  Dam  Inspection  Program; 

(2)  Section  1-104  of  E.O.  12127 
insofar  as  it  pertains  to: 

(i)  Determining  the  eligibility  of 
communities  to  participate  in  the 
National  Flood  Insurance  Program; 
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(ii)  Identification  of  flood-prone  areas; 

(iii)  Determination  of  inclusion  or 
non-inclusion  of  properties  within  the 
Coastal  Barrier  Resources  System 
established  by  16  U.S.C.  3503  or  within 
an  otherwise  protected  area; 

(iv)  Determination  of  projected  flood 
elevations  for  State  and  local 
governments  to  use  in  adopting  flood 
plain  management  laws,  regulations  or 
ordinances; 

(v)  Establishment  of  criteria  for  land 
management  and  use,  flood  control, 
flood  zoning,  and  flood  damage 
protection;  and 

(vi)  Purchase  of  properties  insured  * 
under  the  National  Flood  Insurance 
Program  that  have  been  damaged 
substantially  beyond  repair  by  flood; 

(3)  E.O.  11988; 

(4)  The  following  sections  of  E.O. 
12148,  as  amended: 

(i)  Section  4-203,  insofar  as  it  pertains 
to  hurricane  preparedness,  as  set  forth 
in  Section  201  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5131; 

(ii)  Section  4-203,  insofar  as  it 
pertains  to  hazard  mitigation  set  forth  in 
Sections  404,  406,  409,  and  411  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5170,  5172,  5176,  and  5178; 

(iii)  Section  4-204,  pertaining  to 
earthquake  hazards  reduction  as  set 
forth  in  the  Earthquake  Hazards 
Reduction  Act  of  1977,  as  amended,  42 
U.S.C.  7701-7706;  and 

(5)  E.O.  12699. 

§  2.42  Preparedness,  Training,  and 
Exercises  Directorate. 

(a)  Mission.  The  Preparedness, 
Training,  and  Exercises  Directorate 
supports  the  emergency  preparedness, 
training,  and  exercises  capabilities  of 
Federal,  State  and  local  governments. 

(b)  Functions.  The  principal  functions 
of  the  Preparedness,  Training,  and 
Exercises  Directorate  are: 

(1)  Management  of  programs  to 
establish,  maintain,  and  enhance  the 
capabilities  of  Federal,  State,  and  local 
governments  to  prepare  for,  respond  to, 
recover  from  a  broad  range  of 
emergencies,  including  such  programs 
as  the  Radiological  Emergency 
Preparedness  (REP)  Program,  Chemical 
Stockpile  Emergency  Preparedness 
Program  (CSEPP),  and  the  delegated 
responsibilities  under  the  Federal  Civil 
Defense  Act  of  1950,  as  amended  (50 
U.S.C.  App.  2251-2303); 

(2)  Management  of  Comprehensive 
Cooperative  Agreements  with  the  States, 
through  which  agreements  the  above 

■  programs  are  implemented  in  the 
regions; 

(3)  Training  of  Federal,  State,  and 
local  government  employees  to  prepare 


for,  respmnd  to,  recover  from  a  broad 
range  of  emergencies; 

(4)  Testing  of  Federal,  State,  and  local 
emergency  preparedness  and  response 
procedures  through  a  comprehensive 
exercise,  evaluation  euid  corrective 
action  program;  and 

(5)  Recommendation  of  policy  for  all¬ 
hazard  emergency  preparedness  and 
provision  of  implementation  guidance, 
as  required  by  statute,  international 
agreement,  or  executive  order. 

(c)  Delegated  authorities.  The 
Associate  Director  for  Preparedness, 
Training,  and  Exercises  Directorate  is 
authorized  to  exercise  the  duties  and 
powers  of  the  Director  as  set  forth  in: 

(1)  E.O.  10480,  as  amended; 

(2)  E.O.  11179,  as  amended; 

(3)  Sections  l-103(b)  and  1-105,  E.O. 
12127; 

(4)  Section  1-101,  E.O.  12148; 

(5)  E.O.  12241; 

(6)  E.O.  12656,  other  than  Section 
202; 

(7)  E.O.  12657;  and 

(8)  E.O.  12742. 

§  2.43  Response  and  Recovery 
Directorate. 

(a)  Mission.  The  Response  and 
Recovery  Directorate  maintains  an 
integrated  operational  capability  to 
respond  to  and  recover  from  the 
consequences  of  a  disaster,  regardless  of 
its  cause,  in  cooperation  with  other 
Federal  agencies.  State  and  local 
governments,  volunteer  organizations, 
and  the  private  sector. 

(b)  Functions.  The  principal  functions 
of  the  Response  and  Recovery 
Directorate  are: 

(1)  Management  of  Disaster 
Assistance,  including  damage 
assessment,  recommendations  to  the 
President  on  declaration  of  disasters  or 
emergencies  under  the  Robert  T. 

Stafford  Disaster  Relief  and  Emergency 
Assistance  (Stafford)  Act,  42  U.S.C. 
5121-5201,  processing  of  applications 
for  disaster  assistance  and  disbursement 
of  federal  disaster  assistance  funds, 
except  for  hazard  mitigation  assistance 
provided  under  section  404  of  the 
Stafford  Act,  42  U.S.C.  5170c. 

(2)  Coordination  among  Federal 
agencies.  State  and  local  governments, 
and  the  American  Red  Cross  of  the 
ongoing  development  and  the 
implementation  of  the  Federal  Response 
Plan  (for  implementation  of  Pub.  L.  93- 
288,  as  amended)  and  associated  plans 
for  response  to  and  recovery  from  a 
broad  range  of  disasters; 

(3)  Support  of  communications  and 
Automated  Data  Processing  (ADP) 
capabilities  for  interagency  operations 
during  a  wide  range  of  emergencies;  and 

(4)  Maintaining  the  continuity  of 
essential  functions  of  the  Federal 
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Government  during  a  wide  range  of 
emergencies, 

(c)  Delegated  authorities.  The 
Associate  Director  for  Response  and 
Recovery  is  authorized  to  exercise  the 
duties  and  powers  of  the  Director  as  set 
forth  in: 

(1)  Sections  2-102  and  4-203, 
Executive  Order  12148,  as  amended 
except  insofar  as  they  pertain  to  hazard 
mitigation  assistance;  and 

(2)  Section  202,  Executive  Order 
12656. 

§  2.44  Operations  Support  Directorate. 

(a)  Mission.  The  Operations  Support 
Directorate  provides  direct  support  and 
services  to  FEMA’s  all-hazards 
emergency  management  program  of 
mitigation,  preparedness,  response  and 
recovery. 

(b)  Functions.  The  principal  functions 
of  the  Operations  Support  Directorate 
are: 

(1)  Services  primarily  for  the  support 
of  internal  functions,  including: 

(1)  Management  and  oversight  of  the 
Agency’s  procurement  system, 
including  acquisition  of  supplies  and 
services; 

(ii)  Printing  and  publications; 

(iii)  Telecommunications  operations; 

(iv)  Automated  data  processing; 

(v)  Software  design  and  engineering; 

(vi)  Records  management; 

(vii)  Agency-wide  logistics  and 
property  management; 

(viii)  Protection  of  personnel, 
facilities,  and  equipment; 

(ix)  Management  of  transit  subsidies; 

(x)  Preparation  of  visual  presentations 
materials; 

(xi)  Placement  of  advertisements  in 
general  circulation  newspapers;  and 

(2)  Services  that  support  organizations 
outside  of  FEMA  as  well  as  the  agency 
itself,  including: 

(i)  Telecommunications  design  and 
engineering; 

(ii)  Resource  and  economic  modeling; 

(iii)  Management  of  data  storage  and 
production  associated  with  Geographic 
information  Systems  (GIS)  and  other 
analytic  systems; 

(iv)  Security  of  classified  records; 

(v)  Security  of  classified 
communications; 

(vi)  Background  investigations  for  the 
granting  of  security  clearances; 

(vii)  Determination  of  suitability  for 
employment  under  5  CFR  part  731;  and 

(viii)  Control  of  public  information 
collections. 

(c)  Delegated  authorities.  Subject  to 
the  qualifications  of  paragraph  (d)  of 
this  section,  the  Associate  Director  for 
Operations  Support  is  authorized  to 
exercise  the  duties  and  powers  of  the 
Director  as  set  forth  in: 
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(1)  E.O.  10450,  as  amended; 

(2)  E.O.  12046,  as  amended: 

(3)  E.O.  12356:  and 

(4)  E.O.  12472. 

(d)  Authorities  delegated  directly  to 
the  Director,  Acquisition  Sendees 
Division.  The  Director,  Acquisition 
Services  Division,  Operations  Support 
Directorate,  is  authorized  to: 

(1) (i)  Exercise  authority  under  section 
104(h)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  delegated  to 
the  Director  by  section  2(f)  of  Executive 
Order  12316; 

(ii)  Exercise  authority  of  the  Director 
concerning  extraordinruy  contractual 
actions  under  paragraph  21  of  Executive 
Order  10789. 

(iii)  Exercise  authority  delegated  to 
tlie  Director  by  Executive  Order  12352 
and  act  as  procurement  executive. 

(2) (i)  Make  piuchases  and  contracts 
by  advertising  for  equipment  and 
supplies,  administrative  equipment, 
office  supplies,  professional  services, 
transportation  of  persons  and  property, 
and  nonpersonal  services,  and 
determine  that  the  rejection  of  any  bid 
is  in  the  public  interest: 

(ii)  Negotiate  purchases  and  contracts 
for  equipment  and  supplies, 
professional  services,  transportation  of 
persons  and  proj>erty,  and  non-personal 
services  without  advertising:  and  make 
and  issue  determinations  related  thereto 
pursuant  to  section  302(c)  (1)- 
(b)(10)(10),  (14)  and  (15)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  (41  U.S.C.  252(c)  (1)-{10), 
(14)  and  (15))  and  40  U.S.C.  541-544 
with  respect  to  contracting  for  services 
of  Architects  Engineers: 

(iii)  Enter  into  and  administer 
interagency  agreements  under  the 
Economy  Act  or  any  other  such 
agreement  involving  obligation  of  funds; 

(3)  Notwithstanding  any  general 
delegation  of  statutory  authority  in  this 
part  to  another  officer  of  FEMA,  if  the 
authority  delegated  in  the  general 
statutory  delegation  contains 
procurement  authority  that  authority  is 
delegated  solely  to  the  Director, 
Acquisition  Services  Division,  with 
authority  to  redelegate  to  any  employee 
of  FEMA.  As  used  in  this  paragraph  (d) 
the  term  “procurement”  includes 
acquisition  from  a  recipient  including  a 
State  or  local  government,  of  property  or 
services  for  the  direct  benefit  or  use  of 
the  Federal  Government.  This  includes 
authority  under  section  201(h)  of  the 
Federal  Civil  Defense  Act  but  excludes 
authority  under  section  1362  of  the 
National  Flood  Insurance  Act. 

(4)  Notwithstanding  any  general 
delegation  of  authority  in  this  part  to 
another  officer  of  FEMA,  other  than  the 


delegation  to  Regional  Directors  under 
§  2.22,  if  the  authority  delegated 
contains  authority  to  award 
discretionary  grants  that  authority  is 
delegated  to  the  Director,  Acquisition 
Services  Division,  who  is  authorized  to 
exercise  the  authority  of  the  Director 
with  respect  thereto.  The  Director, 
Acquisition  Services  Division,  may 
redelegate  tiiis  authority  to  any 
employee  of  FEMA.  Discretionary  grants 
include  those  instruments  that  are  ' 
awarded  to  a  selected  or  limited  number 
of  recipients  deemed  best  qualified 
based  upon  criteria  designed  for  the 
conduct  of  a  specific  project.  This  can 
include  governments.  Discretionary 
grants  do  not  include  those  awarded  to 
recipients  for  which: 

(i)  The  recipient  or  class  of  recipient 
is  mandated  by  legislation  or  regulation; 

(ii)  The  amount  of  the  instrument  or 
the  amoimt  of  the  program  is 
established  by  legislation  and  discretion 
in  the  award  process  is  limited;  or 

(iii)  There  is  no  choice  in  the  purpose 
of  the  award  or  whether  to  make  the 
award.  The  delegation  to  the  Regional 
Directors  under  §  2.22  to  implement 
various  programs  is  not  affected  by  this 
delegation  to  the  Director,  Acquisition 
Services  Division. 

Subpart  B — [Reserved] 

Subpart  C — 0MB  Control  Numbers 
§  2.80  Purpose. 

The  purpose  of  this  subpart  is  to 
display  OMB  control  numbers  assigned 
to  FEMA’s  information  collection 
requirements. 

§  2.61  OMB  control  numbers  assigned  to 
information  collections. 

This  section  collects  and  displays  the 
control  numbers  assigned  to  information 
collection  requirements  of  FEMA  by 
OMB  pursuant  to  the  Paperwork 
Reduction  Act  of  1980.  FEMA  intends 
that  this  section  comply  with  the 
requirements  of  section  3507(f)  of  the 
Paperwork  Reduction  Act,  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  the  Office  of  Management  and  Budget 
for  each  agency  information  collection 
requirement. 


Current 
OMB  control 
No. 

44  CFR  part  or  section  where 
identifi^  or  described: 

7  Subpart  E . 

3067-0177 

11.36 . 

3067-0122 

11.54  . 

3067-0122 

1 1  Subpart  D  . 

3067-0167 

59.22(a) . 

3067-0020 

59.22(b)(2)  . 

3067-0018 

Current 
OMB  control 
No. 


60.3,  60.4,  60.5 . 

61,61  App.  A(1),  61  App.  B  . 

62  Subpart  C,  62  App.  A,  62 

App.  B  . 

63  Subpart  B . 

64.3(c) . 

65 . 

66,  67  . 

70  . 

71  . 

75  Subpart  B . 

80,  81,83  . 

151  Subpart  B . 

205.33  . 

205.34  . 

205.52(e) . 

205.54(e) . 

205.54(f),  205.54(j)  . 

205.59  . 

205.94  . 

205.96  . 

205  Subpart  G  '. . 

205.116  . 

205.200(b) . 

205.207  . 

205.208  . 

206.35  . 

206.36  ....'. . 

206.101(e) . 

206.131(e) . 

206.131(0,206.131(1)  . 

206.171  . 

206.202(c)  . 

206.204  . 

206.364  . 

206.366  . 

206  Subpart  L . 

206.436  . 

206.437  . 

206.405  . 

220.6  . 

220.19  . 

221.8 . 

222.5,  222.6  . 

302.3(a).  302.3(d)  . 

302.3(b) . 

302.3(c)(1)  . 

302.3(c)(3)  . 

308.7  . 

352.4  . 

352.24  . 

360.4(c)  . 

48  CFR  part  or  section  where 
identified  or  described; 
4452.226-01  (a) . 


3067-0022 

3067-0022 

3067-0169 

3067-0196 

3067-0020 

3067-0147 

3067-0148 

3067-0147 

3067-0120 

3067-0127 

3067-0031 

3067-0141 

3067-0113 

3067-0113 

3067-0009 

3067-0146 

3067-0163 

3067-0166 

3067-0034 

3067-0026 

3067-0066 

3067-0151 

3067-0048 

3067-0048 

3067-0048 

3067-0113 

3067-0113 

3067-0009 

3067-0146 

3067-0163 

3067-0166 

3067-0033 

3067-0151 

3067-0034 

3067-0026 

3067-0066 

3067-0207 

3067-0208 

3067-0212 

3067-0168 

3067-0156 

3067-0156 

3067-0184 

3067-0138 

3067-0123 

3067-0096 

3067-0090 

3067-0074 

3067-0201 

3067-0201 

3067-0100 


3067-0213 


Dated:  May  11, 1994. 

James  L.  Witt, 

Director. 

(FR  Doc.  94-12110  Filed  5-18-94;  8:45  am) 
BILUNG  CODE  6718-01-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Parts  205  and  233 

RIN  0970-AB14 

Aid  to  Families  With  Dependent 
Children  Program;  Certain  Provisions 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990 

agency:  Administration  for  Children 
and  Families  (ACF),  HHS. 

ACTION:  Final  rules. 

SUMMARY:  These  final  rules  apply  to 
State  agencies  administering  the  Aid  to 
Families  with  Dependent  Children 
(AFDC)  program  under  Title  IV-A  of  the 
Social  Security  Act.  They  implement 
three  provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  90), 
Public  Law  101-508.  The  changes  delete 
all  references  to  income-deeming  by 
legal  guardians  in  minor  parent  cases; 
expand  State  agency  responsibility  for 
reporting,  to  an  appropriate  agency  or 
official,  known  or  suspected  instances 
cf  child  abuse  and  neglect  of  a  child 
receiving  AFDC;  and  add  an  explicit 
reference  to  title  FV-E  on  the  list  of 
programs  for  which  information  about 
AFDC  applicants  and  recipients  may  bo 
made  available.  In  addition,  the 
reference  to  tile  IV-C  from  45  CFR 
205.50(a)(1)(A)  was  deleted  since  the 
WIN  program  is  no  longer  operative. 

The  regulatory  provisions  contained 
in  these  final  rules  reflect  a  direct 
implementation  of  the  statutory 
requirements  and  do  not  include  any 
changes  to  the  interim  final  rules 
previously  published  on  September  22, 
1993. 

EFFECTIVE  DATE:  May  19,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mack  A.  Storrs,  Director,  Division  of 
AFDC  Program,  Office  of  Family 
Assistance,  Fifth  Floor,  370  L’Enfant 
Promenade  SW.,  Washington,  DC  20447, 
telephone  (202)  401-9289. 
SUPPLEMENTARY  INFORMATION:  On 
September  22, 1993,  we  published  an 
interim  final  regulation  (see  58  FR 
49218—49220)  to  implement  three 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  as  amended. 
Discussion  of  these  provisions  follow. 

Eliminating  the  Use  of  the  Term  "Legal 
Guardian"  (Section  233.20  of  the  Final 
Rule) 

The  Omnibus  Budget  Reconciliation 
Act  (OBRA)  of  1981  added  section 
402(a)9(39)  of  the  Social  Security  Act  to 


acquire  that,  in  determining  AFDC 
benefits  for  a  dependent  child  whose 
parent  or  legal  guardian  is  under  the  age 
of  18,  the  State  agency  must  include  the 
income  of  the  minor  parent’s  own 
parents  or  legal  guardians  who  are 
living  in  the  same  home.  Section  5053 
of  Omnibus  Budget  Reconciliation  Act 
of  1990  (OBRA  90)  amended  section 
402(a){39)  of  the  Social  Security  Act  by 
eliminating  the  use  of  the  term  “legal 
guardian.”  Section  402(a)(39)  provides 
that  in  determining  AFDC  benefits  for  a 
dependent  child  whose  parent  is  under 
the  age  of  18,  the  State  agency  must 
include  the  income  of  the  minor 
parent’s  own  parents  who  are  living  in 
the  same  home.  We  have  amended 
r ederal  regulations  at 
§  233.20(a)(3)(xviii)  to  reflect  this 
statutory  change. 

As  stated  in  the  OBRA  90  conference 
report  (H.R.  Conf.  Rep.  No.  964,  101st 
Cong.  2d  Soss.  (Oct.  1990)  pp.  911-12), 
Congress  recognized  that  legal 
guardianship  is  not  relevant  to 
eligibility  determination.  Even  if  a  legal 
guardian  were  appointed,  the  child 
would  not  be  eligible  for  AFDC  imless 
living  with  a  relative  as  defined  in 
section  406  of  the  Social  Security  Act. 

Congress  also  recognized  that  the  use 
of  the  term  “legal  guardian”  with 
respect  to  the  deeming  of  income  is 
inappropriate  in  the  context  of  the 
AFDC  statute.  Unlike  the  parent-child 
relationship,  legal  guardianship  has  not 
been  a  basis  for  attributing  income  to 
AFDC  beneficiaries.  An  example  given 
in  the  Conference  report  illustrates  that 
there  is  the  potential  for  unequal 
treatment  under  the  AFDC  program 
v,rhen  legal  guardianship  is  used  as  a 
source  of  attributed  income  in  three- 
generation  families.  If  a  minor  child  is 
living  with  an  aunt  who  is  her  legal 
guardian,  the  avmt’s  income  is  not 
automatically  attributed  to  the  AFDC 
beneficiary;  however,  if  the  minor  has  a 
child,  the  guardian’s  income  is  included 
in  the  AFDC  determination  for  the 
minor  and  her  child.  (H.R.  Conf.  Rep. 
No.  964, 101st  Cong.  2d  Sess.  (Oct. 

1990)  p.  912).  The  OBRA  amendment 
resolved  these  problems. 

Reporting  of  Child  Abuse  and  Neglect 
(Sections  205.50  and  233.90  of  the  Final 
Rule) 

Prior  to  OBRA  90,  section  402(a)(16) 
of  the  Social  Security  Act  provided  that, 
if  the  State  agency  has  reason  to  believe 
that  a  child  and  a  relative  receiving  aid 
are  residing  in  an  unsuitable  home  due 
to  the  neglect,  abuse,  or  exploitation  of 
the  child,  the  State  must  take  action. 
The  State  is  required  to  report  the 
situation  with  all  the  relevant 
information  to  the  appropriate  court  or 


law  enforcement  agencies  in  the  State. 
This  statutory  provision  is  currently 
reflected  in  the  Federal  regulations  at 
§  233.90(a)(2). 

Section  5054  of  OBRA  90  amended 
section  402(a)(16)  of  the  Social  Security 
Act  to  require  that  each  State  agency 
report,  to  an  appropriate  agency  or 
official,  known  or  suspected  instances 
of  child  abuse  and  neglect  of  a  child 
receiving  AFEKl.  A  conforming  change 
was  made  to  section  402(a)(9)  to  allow 
the  release  of  information  to  appropriate 
individuals.  The  amendment  includes 
as  “instances”  of  abuse  and  neglect 
situations  where  a  child  experiences 
physical  or  mental  injury,  sexual  abuse 
or  exploitation,  or  negligent  treatment  or 
maltreatment  under  circumstances 
which  indicate  that  the  child’s  health  or 
welfare  is  threatened.  To  implement 
these  statutory  changes  we  have 
amended  §  233.90(a)(2)  and  revised 
§  205.50(a)(1)  by  adding  a  new 
paragraph  (G). 

Disclosure  of  Information  About  AFDC 
Applicants  and  Recipients  for  Purposes 
Directly  Connected  With  Foster  Care 
and  Adoption  Assistance  Programs 
(Section  205.50  of  the  Final  Rule) 

Prior  to  the  enactment  of  OBRA  90, 
the  use  or  disclosure  of  information 
concerning  AFDC  applicants  and 
recipients  was  restricted  by  section 
402(a)(9)  of  the  Social  Security  Act. 
Information  on  AFDC  recipients  and 
applicants  could  only  be  used  for 
purposes  directly  connected  with:  (1) 
The  administration  of  the  AFDC 
program  or  several  other  specified 
Social  Security  Act  programs;  (2)  any 
investigation,  prosecution,  or  criminal 
or  civil  proceeding  conducted  in 
connection  with  such  programs;  (3)  the 
administration  of  any  other  Federal  or 
Federally-assisted  program  providing 
assistance  or  services  to  individuals  on 
the  basis  of  need;  and  (4)  any  audit  of 
such  programs  (H.R.  Conf.  Rep.  No.  964, 
101st  Cong.  2d  Sess.  (Oct.  1990)  p.  913). 

This  section  of  the  Social  Security  Act 
did  not  contain  a  specific  reference  to 
title  IV-E,  which  covers  the  foster  care 
and  adoption  assistance  programs. 

Section  5055  of  OBRA  90  amended 
section  402(a)(9)(A)  of  the  Social 
Security  Act  by  adding  an  explicit 
reference  to  title  IV-E  in  the  list  of 
programs  for  which  information  about 
AFDC  applicants  and  recipients  may  be 
made  available.  We  have  amended 
§  205.50(a)(l)(i)(A)  to  reflect  this 
statutory  change.  In  addition,  the 
reference  to  title  fV-C  was  deleted  from 
45  CFR  205.50(a)(1)(A),  since  the  WIN 
program  is  no  longer  operative. 
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Discussion  of  Comments 

No  comments  were  received; 
therefore,  these  rules  reflect  no  changes 
from  the  provisions  previously 
published  in  the  interim  final  rule. 

Executive  Order  12866  on  Regulatory 
Planning  and  Review 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  these  rules  are  consistent  with  these 
priorities  and  principles.  An  assessment 
of  the  costs  and  benefits  of  available 
regulatory  alternatives  {including  not 
regulating)  demonstrated  that  the 
approach  taken  in  the  regulation  is  the 
most  cost-effective  and  least 
burdensome  while  still  achieving  the 
regulatory  objectives. 

Paperwork  Reduction  Act 

These  final  rules  do  not  require  any 
information  collection  activities  and, 
therefore  no  approval  is  necessary  under 
section  3504  (h)  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub. 

L.  96-354)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  regulations  and  paperwork 
requirements  on  small  businesses.  The 
primary  impact  of  these  final  rules  is  on 
State  governments  and  individuals. 
Therefore,  we  certify  that  these  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  they  effect  benefits  to 
individuals  and  payments  to  States. 
Thus,  a  regulatory  flexibility  analysis  is 
not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  13.780,  Assistance  Payments- 
Maintenance  Assistance) 

List  of  Subjects 

45  CFR  Part  205 

Computer  technology.  Grant 
programs — social  programs,  Privacy, 
Public  assistance  programs.  Reporting 
and  recordkeeping  requirements.  Wages. 

45  CFR  Part  233 

Aliens,  Grant  programs — social 
programs.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements. 


Dated:  March  28, 1994. 

Mary  Jo  Bane, 

Assistant  Secretary  for  Children  and  Families. 

Approved  May  9, 1994. 

Donna  E.  Shalaia, 

Secretary  of  Health  and  Human  Sendees. 

PART  205— GENERAL 
ADMINISTRATION  PUBUC 
ASSISTANCE  PROGRAMS 

Accordingly,  the  interim  final  rule 
amending  45  CFR  part  205  which  was 
published  at  58  FR  49218—49220  on 
September  22, 1993,  is  adopted  as  a 
final  rule  without  change  and  is 
republished  for  the  convenience  of  the 
reader. 

1.  The  authority  citation  for  part  205 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552a  note;  42  U.S.C 
602,  603,  606,  607,  611, 1302, 1306(a),  and 
1320b-7. 

2.  Section  205.50  is  amended  by 
revising  paragraph  (a)(l)(i)(A)  and 
adding  paragraph  (a)(l)(i)(G)  to  read  as 
follows: 

§  205.50  Safeguarding  information  for  the 
financial  assistance  programs. 

(a)  *  *  * 

(!)**» 

(i)*  *  * 

(A)  The  administration  of  the  plan  of 
the  State  approved  under  title  IV-A,  the 
plan  or  program  of  the  State  under  title 
rV-B,  IV-D,  IV-E,  or  IV-F  or  under  title 
1,  X,  XIV,  XVI(AABD),  XIX,  XX,  or  the 
Supplemental  Security  Income  (SSI) 
program  established  by  title  XVI.  Such 
purposes  include  establishing 
eligibility,  determining  the  amount  of 
assistance,  and  providing  services  for 
applicants  and  recipients. 
***** 

(G)  The  reporting  to  the  appropriate 
agency  or  official  of  information  on 
known  or  suspected  instances  of 
physical  or  mental  injury,  sexual  abuse 
or  exploitation,  or  negligent  treatment  or 
maltreatment  of  a  child  receiving  aid 
imder  circumstances  which  indicate 
that  the  child’s  health  or  welfare  is 
threatened. 

***** 

PART  233— COVERAGE  AND 
CONDITIONS  OF  ELIGIBILITY  IN 
FINANCIAL  ASSISTANCE  PROGRAMS 

Accordingly,  the  interim  final  rule 
amending  45  CFR  part  233  which  was 
published  at  53  FR  49218-49220  on 
September  22. 1993,  is  adopted  as  a 
final  rule  without  change  and  is 
republished  for  the  convenience  of  the 
reader. 

1.  The  authority  citation  for  part  233 
continues  to  read  as  follows: 


Authority.  42  U.S.C.  301,  602,  606,  607, 
1202, 1302, 1352,  and  1382  note. 

2.  Section  233.20  is  amended  by 
revising  paragraph  (a)(3)(xviii)  to  read  as 
follows: 

§  233.20  Need  and  amount  of  assistance. 

(a)  *  *  * 

(3)*  *  * 

(xviii)  For  AFDC,  in  the  case  of  a 
dependent  child  whose  parent  is  a 
minor  under  the  age  of  18  (without 
regard  to  school  attendance),  the  State 
shall  coimt  as  income  to  the  assistance 
unit  the  income,  after  appropriate 
disregards,  of  such  minor’s  own 
parent(s)  living  in  the  same  household 
as  the  minor  and  dependent  child.  The 
disregards  to  be  applied  are  the  same  as 
are  applied  to  the  income  of  a 
stepparent  pursuant  to  paragraph 
(a)(3)(xiv)  of  this  section.  However,  in 
applying  the  disregards,  each  employed 
parent  will  receive  the  benefit  of  the 
work  expense  disregard  in  paragraph 
(a)(3)(xiv)(A)  of  this  section. 
***** 

3.  Section  233.90  is  amended  by 
revising  paragraph  (a)(2)  introductory 
text  to  read  as  follows: 

§  233.90  Factors  specific  to  AFDC. 

(a)  *  *  * 

(2)  Where  it  has  reason  to  believe  that 
a  child  receiving  aid  is  in  an  unsuitable 
environment  because  of  known  or 
suspected  instances  of  physical  or 
mental  injury,  sexual  abuse  or 
exploitation,  or  negligent  treatment  or 
maltreatment  of  such  child,  under 
circumstances  which  indicate  the 
child’s  health  or  welfare  is  threatened, 
the  State  or  local  agency  will: 
***** 

(FR  Doc.  94-12106  Filed  5-18-94;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  586 
pocket  No.  91-24] 

Actions  to  Adjust  or  Meet  Conditions 
Unfavorable  to  Shipping  in  the  United 
States/Korea  Trade 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Withdrawal  of  final  rule; 
Discontinuance  of  proceeding. 

SUMMARY:  The  Federal  Maritime 
Commission  is  withdrawing  its 
November  13, 1992,  final  rule  which 
found  that  unfavorable  conditions 
existed  in  the  oceanbome  trade  between 
the  United  States  and  Korea,  which 
precluded  U.S.  carriers  from  engaging  in 
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trucking  activities  in  Korea.  That  rule 
imposed  fees  on  Korean-flag  vessels  in 
the  amount  of  $100,000  per  voyage,  but 
suspended  the  sanctions  until  June  1, 
1994.  The  Commission  has  since 
reviewed  the  progress  achieved  by  the 
Government  of  Korea  in  implementing 
commitments  to  remove  the  restrictions. 
Inasmuch  as  reports  from  affected  U.S. 
and  Korean  carriers  confirm  that  the 
imp>ediments  at  issue  have  been 
removed,  and  all  the  carriers 
recommend  termination  of  the 
proceeding,  there  is  no  reason  to 
continue  the  proceeding  or  to  assess 
ffjes. 

EFFECTIVE  DATE:  May  19,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  NW.,  Washington, 
DC  20573,  (202)  523-5740. 
SUPPLEMENTARY  INFORMATION:  This 
proceeding  under  section  19(l)(b)  of  the 
Merchant  Marine  Act,  1920,  46  U.S.C. 
app.  876(l){b)  ("Section  19”),  was 
initiated  by  the  Federal  Maritime 
Commission  (“Commission”)  on  June  7, 
1991  (55  FR  26361),  by  Notice  of 
Proposed  Rulemaking  (“Proposed 
Rule”).  The  Proposed  Rule  raised  issues 
concerning  apparent  Government  of 
Korea  (“ROK”)  restrictions  on  U.S. 
carriers’  ability  to  engage  in  trucking 
operations  and  to  contract  directly  for 
rail  service  in  Korea  incidental  to 
intermodal  commerce  in  the  United 
States/Korea  trade  (“Trade”).  It 
proposed  sanctions  consisting  of 
$100,000  per  voyage  fees  on  vessels  in 
the  Trade  operated  by  Korean-flag 
carriers  Hanjin  Shipping  Co.,  Ltd.  and 
Hyundai  Merchant  Marine  Co.,  Ltd. 
(collectively,  “Korean  Carriers”). 

On  the  basis  of  comments  on  tho 
Proposed  Rule  and  several 
supplemental  submissions  received 
thereafter  from  the  Korean  Carriers  and 
tho  affected  U.S.  carriers,  Sea-Land 
Service,  Inc.  and  American  President 
Lines,  Ltd.  (collectively,  “U.S. 

Carriers”),  the  Commission  published  a 
final  rule  on  November  18, 1992  (57  FR 
54318).  The  final  rule  found  that 
unfavorable  conditions  existed  in  tho 
Trade  by  virtue  of  ROK  restrictions  on 
U.S.  carriers’  trucking  activities.  It 
imposed  the  sanctions  cited  in  the 
Proposed  Rule,  but  suspended  them 
until  June  1, 1994,  noting  commitments 
made  by  the  ROK  in  the  course  of 
bilateral  inter-govemmental  discussions 
in  the  summer  of  1992.  The  suspension, 
the  Commission  explained,  would  allow 
time  for  the  ROK  to  implement  the 
promised  changes. 

In  the  meantime,  the  Commission 
directed  that  the  U.S.  and  Korean 


Carriers,  including  Cho  Yang  Shipping 
Co.,  Ltd.,  which  was  added  to  the  list  of 
Korean  Carriers,  submit  periodic  reports 
to  the  Commission  regarding  the  ROK’s 
implementation  of  its  commitments. 
Although  the  finding  of  unfavorable 
conditions  was  limited  to  the  trucking 
issue,  the  Commission  directed  the 
carriers  to  report  as  well  on  ROK 
restrictions  on  rail  access  by  the  U.S. 
Carriers.  The  parties  were  ordered  to 
address  enumerated  issues  in 
submissions  due  December  15, 1992; 

May  1, 1993;  November  1, 1993;  and 
May  1,  1994. 

Over  the  course  of  the  reporting 
period,  the  Commission  was  advised 
that  the  ROK  made  considerable 
changes  in  its  regulations  and  policies, 
with  the  effect  of  remedying  the 
conditions  in  issue.  Effective  May  10, 
1993,  regulations  were  amended  to 
enable  U.S.  carriers  to  issue  Bonded  Rail 
Transportation  Permits  without  the 
need  for  a  trucking  license.  Vehicle 
ownership  requirements  for  obtaining 
Simplified  Bonded  Transportation 
Permits  were  substantially  reduced.  The 
carriers  also  indicated  that  the  ROK 
adhered  to  its  promised  regionally- 
keyed  timetable  for  issuing  trucking 
licenses.  All  limitations  on  U.S.  carrier 
trucking  operations  were  reportedly 
removed  as  of  April  1, 1994.  All  five 
carriers,  U.S.  and  Korean,  advise  that 
the  conditions  on  which  the  final  rule 
is  based  no  longer  exist,  and  that  the 
Commission’s  objectives  in  this 
proceeding  have  been  met. 

The  Commission  is  satisfied  that  there 
is  no  longer  a  basis  for  continuing  this 
proceeding.  The  final  rule  is  accordingly 
withdrawn  and  the  proceeding 
discontinued. 

List  of  Subjects  in  46  CFR  Part  536 

Ecuador,  Korea,  Maritime  carriers. 

Therefore,  part  586  of  title  46  CFR  is 
amended  as  follows: 

1.  The  authority  citation  for  part  586 
continues  to  read  as  follows; 

Authority:  46  U.S.C.  app.  876(l)(b):  46 
U.S.C.  app.  876(5)  through  (12);  46  CFR  Part 
585;  Reorganization  Plan  No.  7  of  1961,  26 
FR  7315  (.August  12, 1961). 

§  586.5  [Removed] 

2.  Section  586.5  is  removed. 

By  the  Commission. 

Joseph  C.  Polking, 

Secretary. 

IFR  Doc.  94-12164  Filed  5-18-94;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  231 

Defense  Federal  Acquisition 
Reguiation  Suppiement;  indirect  Costs 
of  Institutions  of  Higher  Education 

AGENCY:  Department  of  Defense  (DOD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement  to 
prohibit  limitation  on  reimbursement  of 
otherwise  allowable  indirect  costs 
incurred  by  an  institution  of  higher 
learning  imder  DoD  contracts. 

DATES:  Effective  Date:  May  5, 1994. 

Cominent  Date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  at  the  address  shown  below  on 
or  before  July  18, 1994,  to  be  considered 
in  the  formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to;  Defense 
Acquisition  Regulations  Council,  ATTN: 
Mr.  Eric  Mens,  OUSD(A)DP,  IMD 
3Dl 39,3062  Defense  Pentagon, 
Washington,  DC  20301-3062.  Telefax 
number  (703)  604-5971.  Please  cite 
DFARS  Case  93-D317  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Eric  Mens,  (703)  604-5929. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  481  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994 
(Pub.  L.  103-160)  prohibits  DoD  from 
placing  any  limitation  on  the 
reimbursement  of  otherwise  allowable 
indirect  costs  incurred  by  an  institution 
of  higher  learning.  For  most  such 
educational  institutions,  contract  cost 
allowability  is  determined  under  FAR 
31.3  which  imposes  Office  of 
Management  and  Budget  (OMB) 

Circular  No.  A-21,  Cost  Principles  for 
Educational  Institutions.  OMB  Circular 
A-21  imposes  a  26  percent  ceiling  on 
indirect  administrative  costs  of 
educational  institutions.  Section  841 
abrogates  that  limitation  for  DoD 
contracts  unless  the  institution  requests 
that  DoD  waive  the  prohibition  in  order 
to  simplify  the  institution’s  management 
of  cost  reimbursements  for  DoD 
contracts. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  The  revisions  flow 
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directly  from  section  841  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1994  (Pub.  L.  103-160),  no 
variation  from  the  statute  is  allowed, 
and  the  regulations  impose  no 
independent  economic  impact  on  small 
entities.  An  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  has  not  been 
performed,  however,  comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  will  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  5  U.S.C  610  (DFARS 
Case  93-D317)  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 

L.  96-511)  does  not  apply  because  the 
revisions  do  not  impose  any  new 
recordkeeping  requirements  or 
information  collection  requirements  or 
collection  of  information  fex>m  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Urgent  emd  compelling  reasons  exist  to 
promulgate  this  rule  before  affording  the 
public  an  opportunity  to  comment.  The 
statutory  prohibition  against  the 
capping  of  otherwise  allowable  indirect 
costs  of  higher  institutions  under  DoD 
contracts  was  effective  upon  enactment 
of  the  National  Defense  Authorization 
Act  for  1994  (Pub.  L.  103-160)  on 
November  30, 1994.  Therefore,  it  is 
essential  that  guidance  be  issued  as 
expeditiously  as  possible. 

List  of  Subjects  in  46  CFR  Part  231 
Government  procurement. 

Claudia  L.  Naugle, 

Deputy  Director,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  231  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  231  is  revised  to  read  as  follows: 

Authority.  41  U.S.C.  421  and  48  CFR  part 

1. 

PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2.  Subpart  231.3  is  added  to  read  as 
follows: 

Subpart  231.3— Contracts  With 
Educational  Institutions 

231.303  Requirements. 

(1)  Pursuant  to  section  841  of  the 
National  Defense  Authorization  Act  for 


Fiscal  Year  1994  (Pub.  L.  103-160),  no 
limitation  may  be  placed  on  the 
reimbursement  of  otherwise  allowable 
indirect  costs  incurred  by  an  institution 
of  higher  education  under  a  DoD 
contract  awarded  on  or  after  November 
30, 1993,  unless  that  same  limitation  is 
applied  imiformly  to  all  other 
organizations  performing  similar  work 
under  DoD  contracts.  The  26  percent 
limitation  imposed  on  administrative 
indirect  costs  by  OMB  Circular  No.  A- 
21  shall  not  be  applied  to  DoD  contracts 
awarded  on  or  after  November  30, 1993, 
to  institutions  of  higher  education 
because  the  same  limitation  is  not 
applied  to  other  organizations 
performing  similar  work. 

(2)  The  cognizant  administrative 
contracting  officer  may  waive  the 
prohibition  in  231.303(1)  if  the 
governing  body  of  the  institution  of 
higher  education  requests  the  waiver  to 
simplify  the  institution’s  overall 
management  of  DoD  cost 
reimbursements  under  DoD  contracts. 

|FR  Doc.  94-12161  Filed  5-18-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  931100-4043;  I.D.  051694B] 

Groundfish  of  the  Bering  Sea  and 
Aieutian  Isiands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels  using 
hook-and-line  or  pot  gear  in  the  Bering 
Sea  and  Aleuticm  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  second  seasonal 
apportionment  of  the  Pacific  cod  total 
allowable  catch  (TAG)  allocated  to 
vessels  using  hook-and-line  or  pot  gear 
in  the  BSAI. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  May  16, 1994,  until  12 
noon,  A.l.t.,  September  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Senior  Inseason 
Manager,  Fisheries  Management 
Division,  NMFS,  (907)  586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 


Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §  675.20(a)(7)(ii), 
the  Pacific  cod  TAC  for  the  BSAI  was 
established  by  the  final  1994  initial 
specifications  of  groundfish  (59  FR 
7656,  February  16, 1994)  and  increased 
by  an  apportionment  from  the  reserve 
(59  FR  21673,  April  26,  1994)  to  191,000 
metric  tons  (mt).  The  second  seasonal 
apportionment  of  the  amount  of  the 
1994  Pacific  cod  TAC  allocated  to 
vessels  using  hook-and-line  or  pot  gear 
is  8,404  mt  pursuant  to  §  675.20(a)(3)(iv) 
and  §675.20{a)(2)(v).  This  action  is 
consistent  with  amendment  24,  which 
apportions  Pacific  cod  TAC  among  gear 
types  and  seasons  (59  FR  4009,  January 
28.  1994). 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §  675.20(a)(8),  that  the 
second  seasonal  apportionment  of  the 
Pacific  cod  TAC  allocated  to  vessels 
using  hook-and-line  or  pot  gear  in  the 
BSAI  soon  will  be  reached.  Therefore, 
the  Regional  Director  has  established  a 
directed  fishing  allowance  of  8,000  mt, 
with  consideration  that  404  mt  will  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  BSAI. 
The  Regional  Director  has  determined 
that  the  directed  fishing  allowance  has 
been  reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  Pacific 
cod  by  vessels  using  hook-and-line  or 
pot  gear  in  the  BSAI,  effective  from  12 
noon,  A.l.t.,  May  16, 1994,  until  12 
noon,  A.l.t.,  September  1, 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  from  OMB  review  under 

E.0. 12866. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  May  16, 1994. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  94-12257  Filed  5-16-94;  4:43  pml 
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50  CFR  Part  675 

[Docket  No.  931100-^3;  I.D.  051694A1 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  yellowfin  sole  by  vessels 
using  trawl  gear  in  Bycatch  Limitation 
Zone  1  (Zone  1)  of  the  Bering  Sea  and 
Aleutian  Islands  Management  Area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  prohibited 
species  bycatch  allowance  of  C.  bairdi 
Tanner  crab  specified  for  the  trawl 
yellowfin  sole  fishery  in  Zone  1. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  May  16, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Senior  Inseason 


Manager,  Fisheries  Management 
Division,  NMFS,  (907)  586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  1994  prohibited  species  bycatch 
allowance  of  C.  bairdi  Tanner  crab  in 
Zone  1  for  the  trawl  yellowfin  sole 
fishery,  which  is  defined  at 
§675.21(b)(l)(iii)(B)(l),  was  established 
as  175,000  crabs  by  the  final  1994  initial 
specifications  (59  FR  7656,  February  16, 
1994). 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 


§  675.21(c)(l)(i),  that  the  prohibited 
species  bycatch  allowance  of  C.  bairdi 
Taimer  crab  specified  for  the  trawl 
yellowfin  sole  fishery  in  Zone  1  has 
been  reached.  Therefore,  NMFS  is 
prohibiting  directed  fishing  for 
yellowfin  sole  by  vessels  using  trawl 
gear  in  Zone  1  of  the  BSAI  from  12 
noon,  A.l.t.,  May  16, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 

Directed  fishing'standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  50  CFR 
675.20  and  is  exempt  from  OMB  review 
under  E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  May  16. 1994. 

David  S.  Crestin,  . 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

IFR  Doc.  94-12256  Filed  5-16-94;  4:43  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tlie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricuttural  Stabilization  and 
Conservation  Service 

7  CFR  Parts  735, 736,  737, 738, 739, 
740, 741,  and  742 

RiN  C56C-AD14 

U.S.  V/arehouse  Act  Fees 

AGENCY:  Agricultural  Stabilization  and 
Conser\’ation  Service,  USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Agricultural  Stabilization 
and  Conservation  Service  (ASCS)  is 
proposing  to  increase  fees  charged 
warehousemen  for  licensing  and 
inspection  services  under  the  United 
States  Warehouse  Act  (USWA.)  for  grain, 
tobacco,  wool,  dry  beans,  nuts,  syrup, 
and  cottonseed.  In  addition,  an  initial 
schedule  of  fees  for  cotton 
v.’arehousemen  is  being  added.  Future 
fee  changes  will  be  announced  by  a 
notice  in  the  Federal  Register  prior  to 
July  1 ,  to  be  effective  October  1  of  each 
year,  when  such  changes  have  been 
determined  to  be  necessary. 

DATES:  Written  comments  must  be 
received  on  or  before  close  of  business 
on  June  3, 1994.  to  be  sure  of 
consideration. 

ADDRESSES:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Director,  Licensing  Authority  Division, 
U.S.  Department  of  Agriculture  (USDA), 
ASCS,  P.O.  Box  2415,  room  5962-S, 
Washington,  DC  20013-2415,  telephone 
202-720-2121,  FAX  202-690-0014. 

All  submissions  will  be  available  for 
public  inspection  during  regular 
business  hours  from  8  a.m.  to  4:30  p.m. 
eastern  time,  in  room  5962,  South 
Agriculture  Building,  USDA,  14th  and 
Independence  Avenue  SW., 
Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lynda  Moore  or  Mr.  Bill  March  at  202- 
720-2121  or  FAX  202-690-0014. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  OMB  has  determined  that  this 
rule  is  significant. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  i^otice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
23115  Qune  24, 1983). 

Executive  Order  12778 

The  Office  of  General  Counsel  has 
ceitified  to  the  Office  of  Management 
and  Budget  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  this 
Executive  Order. 

Paperw’ork  Reduction  Act 
The  amendments  set  forth  in  this 
proposed  rule  do  not  generate  any  new 
or  revised  information  collection  or 
recordkeeping  requirements  on  the 
public. 

Regulatory  Flexibility  Act 
It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  because 
it  has  been  determined  that  this  rule 
will  not  have  a  significant  effect  on  a 
substantial  number  of  sinaii  businesses 
because  licensing  under  the  United 
States  Warehouse  Act  is  strictly 
voluntary  on  the  part  of  the 
warehouseman.  The  actions  taken 
herein  are  required  by  statute. 

Executive  Order  12612 
It  has  been  determined  that  the 
policies  and  procedures  contained  in 
this  rule  will  not  have  substantial  direct 
effects  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

National  Environmental  Policy  Act 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  either  an 
Environmental  Assessment  nor  an 


Environmental  Impact  Statement  is 
needed. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1981  requires  the  imposition  of 
fees  for  federally  licensed  warehouses. 
That  Act  stipulates  that: 

The  Secretary  of  Agriculture  •  *  •  shall 
charge,  assess,  and  cause  to  be  collected  a 
reasonable  fee  for  (1)  each  examination  or 
inspection  of  a  warehouse  *  *  *;(2)each 
license  issued  to  any  pemon  to  classify, 
inspect,  grade,  sample,  or  weigh  agricultural 
products  stored  or  to  be  stored  *  *  *;  (3) 
each  annual  warehouse  license  issued  to  a 
warehouseman  to  conduct  a  warehouse 

*  *  *:  and  (4)  each  warehouse  license 
amended,  modified,  extended,  or  reinstated 

*  *  *.  Such  fees  shall  cover,  as  nearly  as 
practicable,  tlie  costs  of  providing  such 
services  and  licenses  *  *  *  including 
administrative  and  supervisory  costs  *  *  * 

This  proposed  rule  would  add  to  and 
change  the  fees  charged  and  collected, 
discontinue  publication  of  fee  amounts 
in  the  Regulations  for  Warehouses  (7 
CFR,  chapter  VII,  subchapter  c),  and 
allow  fees  to  be  adjusted  annually  in 
order  to  cover  program  costs.  Fees  that 
will  be  charged  beginning  October  1 , 
1994,  are  contained  below.  When 
subsequent  fee  changes  become 
necessary,  fees  will  be  announced  prior 
to  July  1,  to  be  effective  the  following 
October  1,  by  Notice  in  the  Federal 
Register.  ASCS’  goal  is  to  have  the 
added  and  revised  fees  implemented  at 
the  beginning  of  fiscal  year  1995  due  to 
the  projection  of  a  continued  shortfall  in 
the  USWA  user  foe  account.  Annual 
program  obligations  require  about  $3.5 
million. 

If  public  comment  leads  the  agency  to 
reject  fee  increases,  other  methods  of 
statutory  compliance  would  be  required 
such  as  severe  manpower  and  service 
adjustments.  Any  changes  must  be 
implemented  by  October  1, 1994. 
Because  of  budget  constraints,  it  is 
imperative  that  ASCS  implement  a  final 
rule  before  October  1, 1994. 

ASCS  will  consider  all  comments 
received  regardless  of  whether  the 
comment  addresses  the  addition, 
increase,  or  the  method  by  which  fees 
will  be  announced.  ASCS  is  requesting 
a  15-day  comment  period.  Good  cause  is 
shown  for  a  priority  notice  and 
comment  period  of  less  than  60  days, 
because  ASCS  must  implement  these 
fees  for  1995  fiscal  year.  Affected  parties 
should  not  be  disadvantaged,  because 
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ASCS  issued  a  Notice  requesting 
comments  in  the  Federal  Register  on 
August  20, 1993  (58  FR  44320),  and 
held  several  meetings  with  various 
warehousing  organizations.  These 
organizations  have  alerted  their 
members  and  others  as  to  the  effect  of 
this  rule. 

Proposed  Warehouse  and  Service 
License  Fees 

Warehouse  license  fees  for  cotton, 
grain,  tobacco,  wool,  dry  beans,  nut, 
syrup,  and  cottonseed  are  proposed  to 
be  increased  from  $50  to  $65. 

Service  license  fees  issued  to 
individuals  and  entities  to  inspect, 
sample,  grade,  classify,  or  weigh 
commodities  are  proposed  to  be 
increased  from  $20  to  $26. 

Proposed  Warehouse  Annual  and 
Inspection  Fees 

The  annual  and  inspection  fees  are 
outlined  in  the  following  tables  by  the 
agricultural  product  stored.  The 
inspection  fees  are  based  on  licensing  a 
first-time  applicant  and  adding  space  to 
an  existing  license.  The  purpose  of  the 
insjxjction  fee  is  to  cover  the  cost  of 
licensing  space  while  the  annual  fee  is 
applicable  to  performing  unannounced 
inspection  and  is  assessed 
independently  of  the  inspection  fee. 


Cotton  (in  bales) 


Licensed  capacity 

Annual 
fee  for 
each 
ware¬ 
house 
location 
with  a 
CCC 
storage 
agree¬ 
ment 

Annual 
fee  for 
each 
ware¬ 
house 
location 
without 
a  CCC 
storage 
agree¬ 
ment 

1-20,000  . 

$500 

$1,000 

20,001^0,000  . 

650 

1,300 

40,001-60,000  . 

800 

1,600 

60,001-80,000  . 

1,000 

2,000 

80,001-100,000  . 

1.250 

2,500 

100,001-120,000  . 

1,500 

3,000 

120,001-140,000  . 

1,750 

3.500 

140,001-160,000  . 

2,000 

4,000 

160,001  +  . 

2,300 

4,500 

Inspection  fees  will  be  charged  at  the  rate  of 
$65  for  each  1,000  bales  of  licensed  capacity, 
or  fraction  thereof,  but  in  no  case  less  than 
$130  nor  more  than  $1,300. 


Grain  (in  bushels) 


Licensed  capacity 

Annual 
fee  for 
each 
ware¬ 
house 
location 
with  a 
CCC 
storage 
agree¬ 
ment 

Annual 
fee  for 
each 
ware¬ 
house 
location 
without 
a  CCC 
storage 
agree¬ 
ment 

1-150,000  . 

$130 

$260 

150,001-250,000  . 

260 

520 

250,001-500,000  . 

390 

780 

500,001-750,000  . 

520 

1,040 

750,001-1,000,000  . 

650 

1,300 

1,000,001-1,200,000  ... 

780 

1,560 

1,200,001-1,500,000  ... 

910 

1,620 

1,500,001-2,000,000  ... 

1,040 

2,080 

2,000,001-2,500,000  ... 

1,170 

2,340 

2,500.001-5.000.000  ... 

1,300 

2,600 

5,000,001-7,500,000  ... 

1,430 

2,860 

7,500,001-10.000.000  . 

1,560 

3,120 

10,000,001  +  . 

1 1,560 

2  3,120 

1  Plus  $40  per  million  bushels  above 

10,000,000  or  fraction  thereof. 

2  Plus  $80  per  million  bushels  above 

10,000,000  or  fraction  thereof. 

Inspection  fees  will  be  charged  at  the  rate  of 
$13  for  each  10,000  bushels  or  fraction  there¬ 
of,  but  in  no  case  less  than  $130  nor  more 
than  $1 ,300. 


Dry  Beans  (in  hundredweight) 


thereof,  of  other  nuts,  but  in  no  case  less 
than  $130  nor  more  than  $1,300. 

Syrup 

Annual  fee:  $4  for  each  5,000  gallons 
of  licensed  capacity,  or  fraction  thereof, 
but  in  no  case  less  than  $520  nor  more 
than  $2,600. 

Inspection  fee:  $4  for  each  5,000 
gallons,  or  fraction  thereof,  but  in  no 
case  less  than  $130  nor  more  than  $650. 

Cottonseed 

Annual  fee:  $13  for  each  1,000  short 
tons  of  hcensed  capacity,  or  fraction 
thereof,  but  in  no  case  less  than  $520 
nor  more  than  $2,600. 

Inspection  fee:  $13  for  each  1,000 
short  tons  of  licensed  capacity,  or 
fraction  thereof,  but  in  no  case  less  than 
$130  nor  more  than  $650. 

List  of  Subjects  in  7  CFR  Parts  735,  736, 
737, 738, 739, 740, 741,  and  742 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 
Warehouses. 

Accordingly,  it  is  proposed  that  7  CFR 
parts  735  through  742  be  amended  as 
follows: 


Licensed  capacity 


PART  735— COTTON  WAREHOUSES 


1-90,000  . 

90,001-150,000  . 

150,001-300,000  . 

300,001-450,000  . 

450,001-600,000  . 

600,001-720,000  . 

720,001-900,000  . 

900,001-1,200,000  ... 
1,200,001-1,500,000 
1,500.001-3,000,000 
3,000,001  +  . 


Inspection  fees  will  be  charged  at  the  rate  of 
$13  for  each  1,000  hundredweight,  or  fraction 
thereof,  but  in  no  case  less  than  $130  nor 
more  than  $650. 


PART  736— GRAIN  WAREHOUSES 
PART  737— TOBACCO  WAREHOUSES 


PART  738— WOOL  WAREHOUSES 


PART  739— DRY  BEAN  WAREHOUSES 


PART  740— NUT  WAREHOUSES 

PART  741— SIRUP  WAREHOUSES 

PART  742— COTTONSEED 
WAREHOUSES 


Tobacco  and  Wool 

Annual  fee:  $13  for  each  100,000 
pounds  of  licensed  capacity,  or  fraction 
thereof,  but  in  no  case  less  than  $520 
nor  more  than  $2,600. 

Inspection  fee:  $13  for  each  100,000 
pounds  of  licensed  capacity,  or  fraction 
thereof,  but  in  no  case  less  than  $130 
nor  more  than  $650. 

Nuts 

Annual  fee:  13c  for  each  short  ton  of 
licensed  capacity,  or  fraction  thereof, 
but  in  no  case  less  than  $520  nor  more 
than  $2,600. 

Inspection  fee:  $7  for  each  100  short 
ton  of  licensed  capacity,  or  fraction 
thereof,  of  peanuts,  and  $13  for  each 
1,000  hundredweight,  or  fraction 


1.  The  authority  citation  for  7  CFR 
parts  735,  736,  737,  738,  739,  7^0,  741, 
and  742  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  241  et  seq. 

2.  Sections  735.50,  736.57,  737.48, 
738.46,  739.55,  740.56,  741.48,  and 
742.58  are  revised  to  read  as  follows: 

§ _  License  fees. 

(a)  Fees  are  collected  in  advance  for 
each  original,  amended,  modified, 
extended,  reinstated,  or  duplicate 
warehouseman’s  license;  and  for  each 
original,  duplicate,  or  modified  license 
issued  to  inspect,  sample,  grade, 
classify,  or  weigh  commodities. 

(b)  Fee  changes,  if  applicable,  will  be 
announced  by  Notice  in  the  Federal 
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Register  on  or  before  July  1,  and 
effective  the  following  October  1. 

3.  Sections  735.51,  736.58,  737.49, 
738.47,  739.56,  740.57,  741.49,  and 
742.59  are  revised  to  read  as  follows: 

6 _  Warehouse  aitRual  and 

inspection  fees. 

Warehousemen  must  pay: 

(a)  An  annual  fee  which  will  be 
determined  by  computing  the  capacity 
for  each  warehouse  location  imder  a 
single  license  and  adding  those  amounts 
together  to  determine  the  total  due.  The 
fee  will  be  assessed  and  payable  when 
the  warehouse  bond  is  famished  in 
accordance  with  these  regulations,  for 
acceptance  by  the  Secretary  and 
annually  thereafter  on  the  bond  renewal 
date.  The  capacity  for  each  identifiable 
location  will  be  detennined  by  the 
Secretary.  The  total  capacity  of  all 
locations  may  not  exceed  the  capacity 
stated  in  the  current  license.  An 
identifiable  location  is  a  fully  functional 
public  warehouse  as  determined  by  the 
Secretary.  The  annual  fee  a  licensed 
warehouseman  is  assessed  may  bo 
adjusted  by  the  amount  Commodity 
Credit  Corporation  (CCC)  pays,  if  CCC 
has  a  storage  contract  or  agreement  with 
the  warehouseman. 

(b)  An  inspection  fee  for  each  original 
and  amendment  inspection. 

(c)  An  inspection  fee  at  the  rate  of  100 
percent  of  the  annual  fee  charged 
warehouses  without  a  CCC  storage 
agreement,  in  all  cases  where  the  license 
has  been  suspended  and  the 
warehouseman  has  requested 
reinstatement.  No  fee  will  be  charged  if 
the  Secretary  determines  that  the 
suspension  was  not  justified. 

(d)  A  fee  for  each  inspection 
requested  by  the  warehouseman  at  the 
rate  of  100  percent  of  the  annual  fee 
charged  warehouses  without  a  CCC 
storage  agreement. 

Signed  at  Washington,  DC  on  May  13, 

1994. 

Grant  Buntrock, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 

[FR  Doc.  94-12261  Filed  5-18-94;  8:45  am] 
EILUNQ  CODE  3410-05-t> 


Agricultural  Marketing  Service 
7  CFR  Part  923 

[Docket  No,  FV94-923-1PR] 

Sweet  Cherries  Grown  in  Designated 
Counties  in  Washington; 

Establishment  of  Minimum  Size  and 
Maturity  Requirements  for  Rainier 
Variety  Cherries 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  mle. 

SUMMARY:  This  proposed  mle  invites 
comments  on  the  establishment  of  a 
minimum  size  requirement  of  11  row 
size  (61/64  inch  diameter)  and  a 
minimum  maturity  requirement  of  17 
percent  soluble  solids  for  Rainier  variety 
cherries  that  can  be  shipped  to  fresh 
market  outlets  under  Marketing  Order 
No.  923.  This  proposed  mle  would 
ensure  that  consumers  receive  cherries 
of  acceptable  size  and  maturity.  This  is 
intended  to  enhance  the  quality  and 
image  of  Washington  Rainier  cherries  in 
the  fresh  market,  thereby  increasing 
sales  and  improving  returns  to 
producers.  This  proposed  mle  was 
recommended  by  the  Washington 
Cherry  Marketing  Committee 
(committee),  which  works  with  the 
Department  of  Agriculture  (Department) 
in  administering  the  marketing  order 
covering  sweet  cherries  growm  in 
designated  counties  in  VVashington. 
DATES:  Comments  must  be  received  by 
June  3,  1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fmit  and  Vegetable  Division, 
AMS,  USDA.  room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456  or 
by  FAX  at  (202)  720-5698.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  R:*gister  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Kreaggor,  Marketing  Order 
Administration  Branch,  Fmit  emd 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-5127;  or  Teresa 
Hutchinson,  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA;  1220  SW  Third  Avenue, 
Room  369,  Portland,  OR  97204; 
telephone:  (503)  326-2724. 


SUPPLEMENTARY  INFORMATION:  This 
proposed  mle  is  issued  imder  Marketing 
Agreement  and  Marketing  Order  No. 

923  (7  CFR  Part  923),  regulating  the 
handling  of  sweet  cherries  grown  in 
designated  counties  in  Washington, 
hereinafter  referred  to  as  the  “order.” 

The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  “Act.” 

The  Department  is  issuing  this  mle  in 
conformance  wuth  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  mle  is  not  intended 
to  have  retroactive  effect.  This  mle  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  mle. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  mle  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  mling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  mles  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  50  handlers 
of  Washington  sweet  cherries  that  are 
subject  to  regulation  under  the  order.  In 
addition,  there  are  approximately  1,100 
producers  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
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include  handlers  of  Washington  sweet 
cherries,  have  been  defined  by  the  Small 
Business  Administration  [13  CFR 
121.601]  as  those  whose  annual  receipts 
are  less  than  $3,500,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  A  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

This  proposal  invites  comments  on 
the  establishment  of  a  minimum  size 
requirement  of  11  row  (®V64  inch 
diameter)  and  a  minimum  maturity 
requirement  of  17  percent  soluble  solids 
for  Rainier  variety  cherries  under  the 
order.  The  committee  recommended 
these  minimum  size  and  maturity 
requirements  by  a  vote  of  13  to  1. 

Section  923.52  of  the  order  authorizes 
the  establishment  of  grade,  size,  quality, 
maturity,  pack  and  container  regulations 
for  any  variety  or  varieties  of  cherries 
grown  in  the  production  area.  Section 
923.53  further  authorizes  the 
modification,  suspension,  or 
termination  of  regulations  issued  under 
§  923.52.  Section  923.55  provides  that 
whenever  cherries  are  regulated 
pursuant  to  §  923.52  or  §  923.53,  such 
cherries  must  be  inspected  by  the 
Federal-State  Inspection  Service,  and 
certified  as  meeting  the  applicable 
requirements  of  such  regulations. 

Currently,  the  regulations  require  that 
dark  sweet  cherries  such  as  Bing 
cherries,  the  predominant  variety  grov\'n 
in  the  production  area,  meet  certain 
grade,  size,  pack  and  container 
requirements.  Such  cherries  are  also 
required  to  be  inspected.  Light  sweet 
cherries,  including  the  Rainier  variety, 
are  currently  exempt  from  these 
requirements. 

The  Rainier  variety  was  developed  at 
Washington  State  University’s  Irrigated 
Agricultural  Research  and  Extension 
Center  in  Prosser,  Washington,  and  was 
first  released  to  the  Northwest  cherry 
industry  in  1960.  Rainiers  were  initially 
used  primarily  as  canning  cherries. 
However,  since  the  1980s,  production  of 
the  Rainier  variety  for  the  fresh  market 
has  increased  substantially.  Less  than 
600  tons  were  marketed  ft-esh  in  1987, 
but  that  increased  to  1,543  tons  in  1989 
and  1,937  tons  in  1992.  A  record  crop 
of  2,427  tons  W’as  marketed  in  1993, 
about  5  percent  of  Washington’s  total 
sweet  cherry  crop. 

As  the  Rainier  variety  gained  in 
importance  as  a  fresh  market  cherry,  the 
Washington  cherry  industry  began  to 
consider  the  need  to  establish  minimum 
standards  of  size  and  quality  for  the 
variety.  At  its  December  15, 1993, 
meeting,  the  committee  made  its  first 
recommendation  to  regulate  Rainier 
cherries.  Specifically,  the  committee 


recommended  that  a  minimum  size 
requirement  be  established  at  IOV2  row 
size  (1  inch  in  diameter)  for  fiesh 
market  shipments  of  Rainier  variety 
cherries.  No  minimum  maturity 
requirement  was  recommended  at  that 
time,  although  concerns  were  expressed 
about  ensuring  that  only  ripe  cherries  be 
marketed. 

Subsequent  to  the  December  meeting, 
the  Department  received 
correspondence  from  19  cherry 
producers,  packers,  and  marketers 
concerning  the  committee’s 
recommended  regulation.  The  majority 
(13  of  19)  were  in  favor  of  the 
recommendation,  and  6  were  in 
opposition  to  regulating  the  Rainier 
variety. 

Comments  supporting  the  proposed 
minimum  size  requirement  stated  that 
such  a  regulation  would  be  in  the  best 
interests  of  producers.  Growing  Rainier 
cherries  is  more  labor  intensive  and 
costly  than  producing  other  varieties. 
Producers  need  to  offer  a  quality 
product  in  order  to  recoup  these  higher 
production  costs.  The  sale  of  small, 
immature  cherries  results  in  buyer 
dissatisfaction,  which  reduces  repeat 
purchases  and  damages  the  market  for 
all  cherries.  Good  cultural  practices 
(e.g.,  proper  pruning)  will  result  in 
acceptable  sizes.  Fiaiit  quality  and 
maturity  are  enhanced  by  fruit  size. 

Those  opposed  to  the 
recommendation  stated  that  it  would 
reduce  the  volume  of  Rainier  cherries 
permitted  to  be  marketed  fresh,  thus 
reducing  returns  on  the  crop.  Further, 
they  stated  that  taste  and  appearance  are 
more  important  to  cherry  buyers  than 
size.  Those  in  opposition  also  claimed 
that  a  minimum  size  requirement  would 
be  detrimental  to  producers  who  farm  at 
higher  elevations,  where  fruit  tends  to 
be  smaller,  but  may  be  sweeter. 

Given  the  lack  of  industry  consensus 
on  this  issue,  the  Department  asked  the 
committee  to  reconsider  the  need  to 
regulate  Rainier  variety  cherries, 
particularly  in  light  of  the  concerns 
raised  in  the  above-mentioned  letters. 
The  committee  met  again  on  March  15, 
1994,  and  rescinded  its  earlier 
recommendation.  The  committee 
recommended  a  lower  size 
requirement — at  least  11  row  size  (®Vb4 
inch  in  diameter) — coupled  with  a 
minimum  maturity  requirement  of  17 
percent  soluble  solids.  The  vote  on  this 
recommendation  was  13  to  1,  with  the 
dissenting  voter  in  favor  of  a  smaller 
minimum  size  of  11  Va  row  (®V64  inch  in 
diameter). 

The  Rainier  cherry  is  distinct  from 
other  cherry  varieties  marketed  by  the 
Washington  cherry  industry.  It  is  a 
yellow-colored  cherry,  with  some  rosy 


blush.  It  is  considered  a  specialty  item, 
compared  with  the  darker  colored 
varieties. 

The  committee  reports  the  costs  of 
producing  and  handling  Rainier  cherries 
are  higher  than  those  associated  with 
other  cherry  varieties.  Rainier  cherry 
trees  need  to  be  pruned  more  heavily 
than  other  cherry  trees  to  ensure 
acceptable  sized  fruit.  Rainier  cherry 
trees  are  picked  several  times  during  a 
season,  reflecting  the  fact  that  not  all  tlie 
fruit  matures  at  the  same  time  and  that 
the  cherries  will  not  ripen  after  harvest. 
Rainier  are  also  fragile  and  susceptible 
to  damage  during  handling.  Thus,  most 
Rainier  cherries  are  sorted  and  packed 
by  hand. 

Rainier  cherries  are  typically 
marketed  from  mid-June  through  July. 
AMS  Market  News  data  show  that 
prices  are  highest  for  the  earliest 
offerings  of  these  cherries,  and  that  such 
prices  decline  as  the  season  progresses. 
In  1992,  for  example,  the  opening  f.o.b. 
price  on  June  18  was  $35.00  per  carton. 
This  declined  to  $25.00  to  $28.00  per 
carton  a  week  later,  and  f.o.b.  prices 
were  $22.00  to  $28.00  per  carton  at 
season’s  end.  This  price  trend  serv'cs  as 
an  incentive  for  producers  to  harvest 
early,  which  has  resulted  in  immature, 
sour  Rainier  cherries  being  marketed. 

The  committee  reports  that  cherry 
size  and  quality  are  important  to  buyers. 
Consistency  and  dependability  are 
equally  important.  Shipments  of 
immature,  low  quality,  under-sized 
Rainier  cherries  in  recent  seasons  have 
resulted  in  disappointment  by  buyers 
and  consumers.  This  reduces  repeat 
purchases,  and  results  in  declines  in 
prices  and  overall  sales  volumes.  The 
general  consensus  of  the  industry  is  that 
some  mandatory  quality  standards  are 
needed  to  ensure  buyer  confidence. 
Voluntary  standards  have  been 
unsuccessful. 

Cherry  size  is  related  to  maturity  and 
other  quality  factors.  That  is,  larger 
sized  cherries  tend  to  be  sweeter  and  of 
higher  overall  quality.  This  is  supported 
by  prices  received  for  different  sizes  of 
Bing  cherries.  Market  News  data  .show 
that  f.o.b.  prices  for  12  row  sized  Bings 
(5-Vb4  inch  diameter)  averaged  about 
$15.00  per  carton  in  mid-June  1992.  At 
the  same  time,  IOV2  row  sized  (1  inch 
diameter)  Bings  were  selling  for  about 
$25.00  per  carton.  This  price 
relationship  held  steady  throughout  the 
season.  Further,  the  committee  has 
conducted  research  that  shows  that 
larger  sizes  correlate  with  higher 
maturity  levels,  and  that  larger  sizes  are 
preferred  by  cherry  consumers.  While 
research  results  and  prices  by  size 
specifically  for  Rainier  variety  cherries 
are  currently  unavailable,  industry 
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consensus  is  that  the  same  relationships 
are  true  for  Rainier  cherries. 

The  Washington  cherry  industry 
promotes  the  sale  of  Rainier  through  the 
Washington  State  Fruit  Commission 
(WSFC),  a  State  research  and  promotion 
program  funded  by  industry 
assessments.  The  WSFC  publicizes  the 
cvurent  voluntary  1-inch  minimum  size 
standard  for  Rainier  variety  cherries  in 
its  promotion  efforts.  The  WSFC  has 
reported  that  it  receives  buyer 
complaints  when  such  standards  are  not 
upheld.  For  example,  tliree  large  retail 
chains  cancelled  all  of  their  in-store 
promotions  of  Rainiers  planned  for  the 
1993  season  due  to  the  receipt  of  small, 
immature  Rainier  cherries  early  in  the 
season.  Thus,  the  industry  believes  it 
needs  to  establish  minimum  size  and 
maturity  standards  to  protect  its 
investment  in  promoting  the  crop. 

The  general  consensus  of  the 
Washington  cherry  industry  is  that  the 
shipment  of  poor  quality  Rainier 
cherries  is  disrupting  the  marketplace 
and  that  some  minimum  quality 
standards  are  needed  to  maintain  the 
Rainier  cherry  market.  However,  some 
disagreement  was  expressed  at  the 
committee  meeting  as  to  precisely  what 
those  minimum  standards  should  be. 

Some  questioned,  for  example,  the 
lOVz  row  size  requirement  initially 
recommended  by  the  committee,  saying 
that  this  requirement  would  result  in 
too  many  cherries  being  diverted  to 
processors  (an  outlet  exempt  from 
regulation).  Others  stated  that  the 
smaller  11  row  cherries  have  adequate 
sugar  content.  Still  others  opposed  any 
size  requirement,  believing  that  other 
criteria  (e  g.,  maturity  levels)  are  more 
important  than  size  and  that  size  bears 
no  relationship  to  those  criteria. 
Additionally,  concern  was  expressed 
that  producers  at  higher  elevations 
would  be  more  adversely  impacted  than 
other  producers  by  a  minimum  size 
requirement. 

In  regards  to  this  last  concern,  the 
committee  concluded  that  producers  at 
higher  elevations  should  not  be 
adversely  impacted  by  the  11  row 
minimum  size  regulation,  since  these 
producers  have  demonstrated  the  ability 
to  produce  other  varieties  at  acceptable 
sizes  (e  g.,  Bing  cherries).  Further,  a 
number  of  producers  who  farm  at  higher 
elevations  attended  the  meeting,  and 
stated  that  they  would  not  have  a 
problem  meeting  the  proposed 
minimum  size  requirement,  and  that 
proper  cultural  practices  (including 
pruning)  would  ensure  that  other 
producers  achieve  appropriate  sizing. 

In  an  attempt  to  reach  an  industry 
compromise,  the  committee  rescinded 
its  December  recommendation  to 


establish  a  minimum  size  requirement 
for  Rainier  cherries  at  lOV^  row  size.  It 
recommended  instead  a  lower  minimum 
size  requirement  of  11  row,  coupled 
with  a  maturity  requirement  of  at  least 
17  per  cent  soluble  solids.  This 
recommendation  is  considered  to  be 
conservative,  in  that  most  handlers  in 
the  Washington  cherry  industry  pack  to 
higher  standards.  The  committee 
intends  to  conduct  research  during  the 
1994  and  subsequent  seasons  to 
determine  whether  further  refinements 
in  Rainier  variety  cherry  standards  are 
needed. 

This  rule  proposes  adding  a  new 
provision  to  §  923.322,  Washington 
Cherry  Regulation  22,  to  establish  a 
minimum  size  requirement  of  ®V64  inch 
in  diameter  for  Rainier  variety  cherries, 
which  corresponds  to  the  11  row  size. 

To  provide  for  variances  in  packing,  a 
tolerance  of  10  percent  would  be 
provided  for  undersized  Rainier 
cherries.  Further,  the  regulation  would 
provide  that  not  more  than  5  percent  of 
the  Rainier  cherries  in  any  lot  could  be 
less  than  inch  in  diameter,  which 
is  11  Vz  row  size,  one  size  lower  than  the 
1 1  row  size.  These  tolerances  are 
comparable  to  those  in  effect  for  other 
Washington  cherry  varieties. 

Section  923.322  would  also  be  revised 
by  adding  a  new  section  to  require  that 
any  lot  of  Rainier  cherries  would  have 
to  contain  a  minimum  of  17  percent 
soluble  solids.  The  percentage  of  soluble 
solids  would  be  determined  by  using  a 
refractometer  to  measure  the  sugar  level 
in  a  composite  sample  of  cherries.  This 
maturity  test  would  be  taken  at  the  time 
of  packing  or  just  prior  to  shipment,  at 
the  option  of  the  handler. 

As  previously  discussed,  §923.55  of 
the  order  provides  that  whenever 
cherries  are  subject  to  grade,  size, 
quality,  maturity,  pack  or  container 
regulations,  those  cherries  must  be 
inspected  by  the  Federal-State 
Inspection  Service  (FSIS).  Since  this 
rule  would  establish  minimum  size  and 
maturity  requirements  for  Rainier 
variety  cherries,  such  cherries  would 
have  to  be  inspected  and  certified  by  the 
FSIS  as  meeting  the  applicable 
requirements  of  the  regulation. 

Based  on  available  information,  the 
Administrator  of  the  AIMS  has 
determined  that  this  action  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  A  15-day  comment  period 
is  deemed  appropriate  because  the 
committee  has  held  several  meetings 
concerning  the  need  to  regulate  Rainier 
variety  cherries,  and  all  interested 
persons  were  invited  to  participate  and 


express  their  opinions  on  this  issue.  In 
addition,  to  be  of  maximum  benefit  to 
the  industry,  any  regulation  covering 
Rainier  cherries  should  be  in  place  for 
the  1994  season,  which  begins  in  mid- 
June,  and  adequate  time  is  needed  to 
advise  producers  and  shippers.  All 
written  comments  timely  received  will 
be  considered  before  issuance  of  any 
final  rule. 

List  of  Subjects  in  7  CFR  Part  923 

Cherries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  923  is  proposed  to 
be  amended  as  follows* 

PART  92^-SWEET  CHERRIES 
GROWN  IN  DESIGNATED  COUNTIES 
IN  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
Part  923  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  923.322  is  amended  by 
removing  the  introductory  text,  revising 
paragraph  (a),  redesignating  paragraphs 
(b),  (c),  (d),  and  (e)  as  paragraphs  (d),  (e), 
(f),  and  (g)  respectively,  adding  new 
paragraphs  (b)  and  (c),  and  revising 
paragraphs  (d)(2)  and  (f)  to  read  as 
follows: 

§  923.322  Washington  Cherry  Regulation 
22. 

(a)  Grade.  No  handler  shall  handle, 
except  as  otherwise  provided  in  this 
section,  any  lot  of  cherries,  except 
cherries  of  the  Rainier,  Royal  Anne,  and 
similar  varieties,  commonly  referred  to 
as  "light  sweet  cherries”  unless  such 
cherries  grade  at  least  Washington  No. 

1  grade  except  that  the  following 
tolerances,  by  count,  of  the  cherries  in 
the  lot  shall  apply  in  lieu  of  the 
tolerances  for  defects  provided  in  the 
Washington  State  Standards  for  Grades 
of  Sweet  Cherries:  Provided,  That  a  total 
of  10  percent  for  defects  including  in 
this  amount  not  more  than  5  percent,  by 
count,  of  the  cherries  in  the  lot,  for 
serious  damage,  and  including  in  this 
latter  amount  not  more  tlian  one 
percent,  by  count,  of  the  cherries  in  the 
lot,  for  cherries  affected  by  decay: 
Provided  further,  That  the  contents  of 
individual  packages  in  the  lot  are  not 
limited  as  to  the  percentage  of  defects 
but  the  total  of  the  defects  of  the  entire 
lot  .shall  be  within  the  tolerances 
specified. 

(b)  Size.  No  handler  shall  handle, 
except  as  otherwise  provided  in  this 
section,  any  lot  of  cherries,  except 
cherries  of  the  Royal  Anne  and  similar 
varieties  other  than  the  Rainier  variety 
commonly  referred  to  as  “light  sweet 
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cherries”  unless  such  cherries  meet  the 
following  minimum  size  requirements: 

(1)  For  the  Rainier  variety,  at  least  90 

f)ercent,  by  coimt,  of  the  cherries  in  any 
ot  shall  measure  not  less  than  ®Vti4  inch 
In  diameter  and  not  more  than  5 
percent,  by  count,  may  be  less  than  ®%4 
inch  in  diameter. 

(2)  For  all  other  varieties,  at  least  90 
percent,  by  count,  of  the  cherries  in  any 
lot  shall  measure  not  less  than  *^64  inch 
in  diameter  and  not  more  than  5 
percent,  by  count,  may  be  less  than 
inch  in  diameter. 

(i)  All  shipments  handled  in  such 
containers  shall  be  under  the 
supervision  of  the  committee;  and 
(ii)  At  least  90  percent,  by  count,  of 
the  cherries  in  any  lot  of  such 
containers  shall  measure  not  less  than 
5‘‘/64  inch  in  diameter,  and  not  more 
than  5  percent,  by  count,  may  be  less 
than  ®%4  inch  in  diameter. 

(c)  Maturity.  No  handler  shall  handle, 
except  as  otherwise  provided  in  this 
section,  any  lot  of  Rainier  cherries 
unless  such  cherries  meet  a  minimum  of 
17  percent  soluble  solids  as  determined 
from  a  composite  sample  by 
refractometer  at  time  of  packing  or 
shipment.  Provided,  That  individual 
lots  shall  not  be  combined  with  other 
lots  to  meet  soluble  solids  requirements, 
(d)  *  *  * 

(2)  Subject  to  the  provisions  of 
paragraphs  (b)(2)(i)  and  (ii)  of  this 
section,  shipments  of  cherries  may  be 
handled  in  such  experimental 
containers  as  have  been  approved  by  the 
Washington  Cherry  Marketing 
Committee. 

(f)  Exceptions.  Any  individual 
shipment  of  cherries  which  meets  each 
of  the  following  requirements  may  Ije 
handled  without  regard  to  the 
provisions  of  paragraphs  (a),  (b),  (c),  (d), 
and  (e)  of  this  section,  and  of  §§  923.41 
and  923.55  of  this  part. 

Dated:  May  16. 1994. 

Eric  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  94-12389  Filed  5-18-94;  8:45  am) 
BILLING  CODE  3410-02-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19CFR  PART  12 
RIN  1515-AB44 

Enforcement  of  ITC  Exclusion  Orders 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  an 
amendment  of  the  Customs  Regulations 


regarding  unfair  competition  to  reflect 
Customs  authority  to  enforce  seizure 
and  forfeiture  orders  issued  by  the 
United  States  International  Trade 
Commission  (ITC).  These  orders  would 
be  issued  for  articles  which  had 
previously  been  denied  entry  pursuant 
to  an  ITC  exclusion  order.  Su(^  seizure 
and  forfeiture  orders  may  be  issued  only 
when  the  owner,  importer  or  consignee 
of  such  articles  has  previously 
attempted  to  import  articles  subject  to 
an  exclusion  order  into  the  U.S.;  the 
articles  have  previously  been  denied 
entry;  and  the  owner,  importer  or 
consignee  has  been  notified  in  WTiting 
of  the  previous  denial  of  entry.  The 
proposed  amendment  sets  forth  the 
procedures  Customs  will  follow  when 
seizures  are  made  for  violations  of  the 
ITC  exclusion  orders.  It  also  describes 
the  appeal  rights  and  procedures 
available  to  parties  who  have  an  interest 
in  the  seized  property. 

DATES:  Comments  must  be  received  on 
or  before  July  18, 1994. 

ADDRESSES:  Comments  (preferably  in 
triplicate)  may  be  submitted  to  U.S. 
Customs  Service,  Attn:  Regulations 
Branch,  Franklin  Court,  1301 
Constitution  Avenue  NW.,  Washington, 
DC  20229,  and  may  be  inspected  at  the 
Regulations  Branch,  1099  14th  Street 
NW.,  suite  4000,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vicki  Allums,  Intellectual  Property 
Rights  Branch  (202)  482-69G0. 

SUPPLEMENTARY  INFORMATION: 
background 

Under  §  337  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1337),  the  International  Trade 
Commission  applies  U.S.  statutory  law 
and  the  common  law  of  unfair 
competition  to  the  importation  of 
products  into  the  United  States  and 
their  subsequent  sale  in  the  United 
States.  Section  337  declares  unlawful 
unfair  methods  of  competition  and 
unfair  acts  in  the  importation  and  sale 
of  products  in  the  United  States,  the 
threat  or  effect  of  which  is  to  destroy  or 
substantially  injure  a  domestic  industry, 
prevent  establishment  of  such  an 
industry,  or  restrain  or  monopolize 
trade  and  commerce  in  the  United 
States.  Section  337  also  declares  as 
unlawful  per  se  infringement  of  a  valid 
and  enforceable  U.S.  patent,  copyright, 
registered  trademark,  or  mask  work;  no 
resulting  injury  need  be  found.  To 
obtain  relief  under  section  337,  the 
affected  U.S.  industry  must  file  a 
complaint  with  the  United  States 
International  Trade  Commission  (ITC). 

A  formal  hearing  before  an 
administrative  law  judge  will  then  be 
conducted  in  order  to  determine 


whether  a  violation  under  section  337 
exists.  The  administrative  law  judge 
then  issues  an  initial  determination.  The 
initial  determination  is  subject  to 
discretionary  review  by  the  ITC,  which 
may  affirm,  reverse,  modify,  set  aside,  or 
remand  the  initial  determination  to  the 
administrative  law  judge  for  further 
proceedings.  If  it  is  determined  that  a 
violation  exists,  the  ITC  may  order  that 
any  articles  found  to  be  in  violation  of 
the  Act  be  excluded  from  entry  into  the 
U.S. 

Section  1342(a)(5)(B)  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
amended  section  337  of  the  Tariff  Act 
by  inserting  a  new  subsection  (i).  That 
subsection  authorizes  the  ITC  to  issue 
an  order  providing  that  any  article 
determined  to  be  imported  in  violation 
of  the  provisions  of  Ae  law  relating  to 
unfair  methods  of  competition  and 
unfair  acts  in  the  importation  of  articles 
into  the  United  States  should  be  seized 
and  forfeited  when  certain  conditions 
stated  in  the  law  have  been  met.  Any 
such  order  issued  is  to  be  enforced  by 
the  Secretary  of  the  Treasury. 

For  such  an  order  to  be  valid,  llie  law 
provides  that  the  following  conditions 
must  be  met; 

(a)  The  owmer,  importer,  or  consignee 
of  the  article  must  have  previously 
attempted  to  import  the  article  into  the 
United  States; 

(b)  The  article  must  have  been  denied 
entry  into  the  United  States  by  reason  of 
an  order  issued  under  19  U.S.C.  1337 
(d);  and 

(c)  Upon  such  previous  denial  of 
entry,  the  Secretary  of  the  Treasury 
must  have  provided  the  owner, 
importer,  or  consignee  of  the  article 
w’ith  WTitten  notice  of — 

(i)  Such  order,  and 

(ii)  That  seizure  and  forfeiture  would  result 
from  any  further  attempt  to  import  the  article 
into  the  United  States. 

Section  12.39,  Customs  Regulations 
(19  CFR  12.39)  currently  describes  the 
role  of  the  ITC  in  determining  whether 
an  importer  has  engaged  in  unfair 
methods  of  competition  or  practices, 
and  the  actions  the  ITC  can  order  in 
response  to  the  finding  of  such 
practices.  Among  those  actions  are. 
exclusion  from  entry  and  entry  under 
bond  of  articles  imported  in  violation  of 
fair  trade  provisions,  both  of  which  are 
cited  in  §  12.39(b).  The  authority  of  the 
ITC  to  exclude  articles  from  entry  into 
the  United  States  under  section  337  is 
described  in  §  12.39(b)(1).  Section 
12.39(b)(2)  permits  excluded  articles  to 
be  entered  under  a  single  entry  bond 
pending  the  finalization  of  the  ITC 
determination.  Finally,  §  12.39(b)(3) 
requires,  among  other  things,  that 
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district  directors  notify  each  importer  or 
consignee  of  articles  entered  under  bond 
pursuant  to  §  12.39(b)(2)  when  the 
determination  becomes  final,  and 
indicate  that  the  entry  of  articles  is 
refused. 

This  document  proposes  to  amend 
§  12.39(b),  Customs  Regulations  (19  CFR 
12.39(b))  to  reflect  both  the  authority  of 
the  rrC  to  issue  seizure  and  forfeiture 
orders  against  articles  and  like  articles 
for  which  exclusion  orders  have  been 
issued  under  certain  conditions  and  the 
authority  of  the  Secretary  of  the 
Treasury  to  enforce  those  orders. 

The  proposed  amendment  also  sets 
forth  the  procedures  that  Customs,  on 
behalf  of  the  Secretary  of  the  Treasury, 
will  follow  when  enforcing  the  order. 

The  proposed  procedures  provide  that 
when  the  three  statutory  conditions  are 
met  that  allow  the  ITC  to  issue  a  seizure 
and  forfeiture  order,  and  the  ITC  notifies 
the  Secretary  of  the  Treasury  of  the 
issuance  of  such  order,  the  Assistant 
Commissioner,  Commercial  Operations, 
will  notify  all  ports  of  entry  of  the  order 
and  identify  both  the  article  subject  to 
the  order  and  the  owners,  importers  or 
consignees  W'ho  are  subject  to  the  order. 

These  seizure  orders  would  be  issued 
by  the  ITC  against  specific  importers,  or 
their  agents  and  consignees,  and  would 
apply  only  to  articles  which  have  been 
denied  entry,  and  for  which  the 
importer  has  been  notified  in  writing. 

The  proposed  amendment  also 
contains  procedures  that  are  to  be 
followed  by  parties  having  a  proprietary 
interest  in  articles  which  are  seized 
pursuant  to  ITC  seizure  orders  and  who 
wish  to  file  a  petition  for  relief. 

Comments 

Before  adopting  the  proposed 
amendment,  consideration  will  be  given 
to  any  wnitten  comments  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  1099  14th  Street 
NW.,  Suite  4000,  Washington,  DC. 

Regulatory  Flexibility  Act 

For  the  reasons  set  forth  in  the 
preamble,  pursuant  to  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601,  et  seq.),  it  is  certified  that  the 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  it 
is  not  subject  to  the  regulatory  analysis 


or  other  requirements  of  5  U.S.C.  603 
and  604. 

Executive  Order  12866 
This  amendment  does  not  meet  the 
criteria  for  a  “significant  regulatory 
action”  as  specified  in  E.0. 12866. 

Drafting  Information 
The  principal  author  of  this  document 
was  Peter  T.  Lynch,  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service.  However,  personnel 
firom  other  offices  participated  in  its 
development. 

List  of  Subjects  in  19  CFR  Part  12 
Customs  duties  and  inspection. 
Imports. 

Proposed  Amendment  to  the 
Regulations 

Accordingly,  it  is  proposed  to  amend 
part  12,  Customs  Regulations  (19  CFR 
part  12),  as  set  forth  below: 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  general  and  relevant  specific 
authority  citation  for  part  12  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301, 19  U.S.C.  66, 1202 
(General  Note  17,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1624; 

***** 

Section  12.39  also  issued  under  19  U.S.C. 
1337,  1623; 

***** 

2.  Section  12.39  is  amended  by 
revising  tlie  heading  of  paragraph  (b);  by 
inserting  a  new  paragraph  (b)(4);  by 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (d)  and  (e);  and  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

§  12.39  Imported  articles  Involving  unfair 
methods  of  competition  or  practices. 
***** 

(b)  Exclusion  from  entry;  entry  under 
bond;  notice  of  exclusion  order. 

***** 

(4)  In  addition  to  the  notice  given  to 
importers  or  consignees  of  articles 
released  under  bond,  district  directors 
shall  provide  written  notice  to  all 
owners,  importers  or  consignees  of 
articles  which  are  denied  entry  into  the 
United  States  pursuant  to  an  exclusion 
order  that  any  future  attempt  to  import 
such  articles  may  result  in  the  articles 
being  seized  and  forfeited.  Copies  of  all 
such  notices  are  to  be  forwarded  to  the 
Commercial  Compliance  Branch,  Office 
of  Trade  Operations,  at  Customs 
Headquarters,  and  to  the  Office  of  The 
General  Counsel,  USITC,  500  E  Street 
SW.,  Washington  DC  20436  by  the 
district  directors. 


(c)  Seizure  and  Forfeiture  Orders.  (1) 

In  addition  to  issuing  an  exclusion  order 
under  paragraph  (b)(1)  of  this  section, 
the  Commission  may  issue  an  order 
providing  that  any  article  determined  to 
be  in  violation  of  section  337  be  seized 
and  forfeited  to  the  United  States.  Such 
order  may  be  issued  if: 

(1)  The  owner,  importer,  or  consignee 
of  the  article  previously  attempted  to 
import  the  article  into  the  United  States; 

(ii)  The  article  was  previously  denied 
entry  into  the  United  States  by  reason  of 
an  exclusion  order  issued  under 
paragraph  (b)(1)  of  this  section;  and 

(iii)  Upon  such  previous  denial  of 
entry,  the  district  director  of  the  district 
in  which  the  entry  was  attempted  had 
notified  the  ovmer,  importer,  or 
consignee  of  the  article  in  wnriting  of 
both  the  exclusion  order  and  that 
seizure  and  forfeiture  would  result  from 
any  further  attempt  to  import  the  article 
into  the  United  States. 

(2)  Upon  receipt  of  any  seizure  order 
issued  by  the  Commission  in 
accordance  with  this  paragraph,  the 
Assistant  Commissioner,  Commercial 
Operations  shall  immediately  notify  all 
ports  of  entry  of  the  property  subject  to 
the  seizure  order  and  identify  the 
persons  notified  under  paragraph  (b)(4) 
of  this  section. 

(3)  The  district  director  in  the  district 
in  which  the  article  was  seized  shall 
issue  a  notice  of  seizure  to  parties 
known  to  have  a  proprietary  interest  in 
the  seized  property.  All  claimants  to  die 
property  shall  have  an  opportunity  to 
petition  for  relief  under  the  provisions 
of  19  CFR  part  171.  All  petitions  must 
be  filed  within  30  days  of  the  date  of 
issuance  of  the  notice  of  seizure,  and 
failure  of  a  claimant  to  petition  will 
result  in  the  commencement  of 
administrative  forfeiture  proceedings. 
All  petitions  will  be  decided  by  the 
appropriate  Customs  officer,  based  upon 
the  value  of  the  articles  under  seizure. 

(4)  If  seized  articles  are  found  to  be 
not  includable  in  an  order  for  seizure 
and  forfeiture,  then  the  seizure  and  the 
forfeiture  shall  be  remitted  in 
accordance  with  standard  Customs 
procedures. 

(5)  Forfeited  merchandise  shall  be 
disposed  of  in  accordance  with  the 
Customs  laws. 

***** 

Approved;  May  6, 1994. 

Samuel  H.  Banks, 

Acting  Commissioner  of  Customs. 

Dennis  M.  O’Connell, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

IFR  Doc.  94-12272  Filed  5-18-94;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 

lOocJcet  No.  S-775] 

RIN  No.  1218-AA65 

Safety  Standards  for  Steel  Erection 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 

Department  of  Labor. 

ACTION:  Correction  to  Notice  of  Public 
Meeting:  Appointment  of  Members  to 
Advisory  Committee;  and  Notice  of 
Organizational  Meeting  of  Advisory 
Committee. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
correcting  its  announcement  of  the 
meeting  of  all  parties  interested  in  the 
Steel  Erection  Negotiated  Rulemaking 
Advisory  Committee  (SENRAC), 
selection  of  the  Advisory  Committee 
and  the  organizational  meeting  of 
SENRAC  from  June  15-17, 1994,  to  June 
14-16, 1994. 

DATES:  The  meetings  will  be  held  on 
June  14, 15  and  16  1994.  The 
informational  meeting  will  begin  at  10 
a.m.  on  June  14,  and  the  organizational 
meeting  of  the  Committee  will  begin  at 
1  p.m.  on  June  15, 1994. 

ADDRESSES:  The  meetings  will  be  held 
in  the  Waterford  Room  on  June  14  and 
15  and  the  Haverford  room  on  June  16 
of  the  Hyatt  Regency  Hotel  in  Bethesda, 
Maryland;  Telephone  (301)  657-1234. 

Any  written  comments  in  response  to 
this  notice  should  be  sent,  in 
quadruplicate,  to  the  following  address: 
Docket  Office,  Docket  S-775,  Room  N- 
2625, 200  Constitution  Ave.,  NW., 
Washington,  DC  20210;  Telephone  (202) 
219-7894. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Foster,  OSHA,  U.S.  Department 
of  Labor,  Office  of  Information  and 
Consumer  Affairs,  Room  N-3647,  200 
Constitution  Avenue,  N.W., 

Washington,  D.C.  20210;  Telephone: 
(202) 219-8151. 

SUPPLEMENTARY  INFORMATION:  This 
document  contains  corrections  to  the 
notice  published  Wednesday,  May  18, 
1994,  announcing  the  meeting  of  all 
parties  interested  in  the  Steel  Erection 
Negotiated  Rulemaking  Advisory 
Committee  (SENRAC),  selection  of  the 
Advisory  Committee  and  the 
organizational  meeting  of  SENRAC.  The 
dates  of  the  meetings  are  changed  from 
June  15-17, 1994,  to  June  14-16, 1994. 

The  informational  meeting  will  begin 
at  10  a.m.  on  June  14,  and  the 


organizational  meeting  of  the  Committee 
will  begin  at  1  p.m.  on  June  15, 1994. 

The  meetings  will  be  held  in  the 
Waterford  Room  on  June  14  and  15  and 
the  Haverford  Room  on  June  16  of  the 
Hyatt  Regency  Hotel  in  Bethesda, 
Maryland. 

This  docmnent  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 

Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
pursuant  to  section  3  of  the  Negotiated 
Rulemaking  Act  of  1990, 104  Stat.  4969, 
Title  5  U.S.C.  561  et  seq.;  and  Section 
7(b)  of  the  Occupational  Safety  and 
Health  Act  of  1970,  84  Stat.  1597,  Title 
29  U.S.C.  656. 

Signed  at  Washington,  DC,  this  17th  day  of 
May  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  94-12444  Filed  5-18-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Permanent  Regulatory 
Program;  Disposal  of  Coal  Fly  Ash, 
Bottom  Ash,  and  Scrubber  Sludge 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior, 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Kentucky  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Kentucky 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  By  letter  of  April  18, 1994 
(Administrative  Record  No.  KY-1276), 
Kentucky  submitted  a  proposal  program 
amendment  that  replaces  a  previous 
proposed  program  amendment  dated 
November  17, 1993  (Administrative 
Record  No.  KY-1260).  The  amendment 
consists  of  proposed  new  and  amended 
statutes  to  Kentucky  Revised  Statutes 
(KRS)  relating  to  disposal  of  coal 
combustion  fly  ash,  bottom  ash,  and 
scrubber  sludge  under  special  waste 
permit-by-rule  at  KRS  chapter  224.  The 
proposed  amendment,  known  as  Senate 
Bill  266,  was  passed  by  Kentucky’s 
General  Assembly  during  the  1994 
regular  session. 

This  document  sets  forth  the  times 
and  locations  that  the  Kentucky 
program  and  the  proposed  amendment 


are  available  for  public  inspection,  the 
comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment, 
and  the  procedures  that  will  be  followed 
regarding  a  public  hearing  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.,  (e.s.t)  on 
June  20, 1994.  If  requested,  a  public 
hearing  on  the  proposed  amendment 
will  be  held  at  10  a.m.,  (e.s.t)  on  June 
13, 1994.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  on  or  before  4  p.m.,  (e.s.t)  on 
June  3, 1994.  Any  disabled  individual 
who  has  need  for  a  special 
accomendation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand  delivered  to:  William 
J.  Kovacic,  Director,  Lexington  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503. 

Copies  of  the  Kentucky  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  review  at 
the  addresses  listed  below,  Monday 
through  Friday  9  a.m.  to  4  p.m., 
excluding  holidays.  Each  requestor  may 
receive,  free  of  charge,  one  copy  of  the 
proposed  amendment  by  contacting 
OSM’s  Lexington  Field  Office. 

Office  of  Surface  Mining  Reclamation  and 
Enforcement,  Lexington  Field  Office,  2675 
Regency  Road,  Lexington,  Kentucky  40503, 
Telephone:  (606)  233-2896 
Office  of  Surface  Mining  Reclamation  and 
Enforcement,  Eastern  Support  Center,  Ten 
Parkway  Center,  Pittsburg,  Pennsylvania 
15220,  Telephone;  (412)  937-2828 
Department  of  Surface  Mining  Reclamation 
and  Enforcement,  No.  2  Hudson  Hollow 
Complex,  Frankfort,  Kentucky  40601, 
Telephone:  (502)  564-6940 

If  a  public  hearing  is  held,  its  location 
will  be:  The  Harley  Hotel,  2143  North 
Broadway,  Lexington,  Kentucky  40505. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Director,  Lexington 
Field  Office,  Telephone  (606)  233-2896. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  progrrun.  Information 
pertinent  to  the  general  background, 
revisions,  modifications,  and 
amendments  to  the  proposed  permanent 
program  submission,  as  well  as  the 
Secretary’s  findings,  the  disposition  of 
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comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  foimd 
in  the  May  18, 1982,  Federal  Register 
(47  FR  21404-21435).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  917.11,  917.15, 
917.16,  and  917.17. 

II.  Discussion  of  Amendment 

By  letter  of  April  18, 1994 
(Administrative  Record  No.  KY-1276), 
Kentucky  submitted  a  proposed 
program  amendment  that  replaces  a 
previous  proposed  program  amendment 
dated  November  17, 1993 
(Administrative  Record  No.  KY-1260). 
The  amendment  consists  of  proposed 
new  and  amended  statutes  to  KRS 
relating  to  disposal  of  coal  combustion 
fly  ash,  bottom  ash,  and  scrubber  sludge 
under  special  waste  permit-by-rule  at 
KRS  chapter  224.  The  proposed 
amendment,  known  as  Senate  Bill  266, 
v/as  passed  by  Kentucky’s  General 
Assembly  during  the  1994  regular 
session. 

These  proposed  statutes  offer  surface 
coat  mining  permittees  the  option  to 
dispose  of  coal  combustion  waste  on  the 
permit  area  under  the  special  waste 
permit-by-rule  established  at  KRS 
Chapter  224.  Applicants  who  obtain  a 
permit  from  the  Cabinet’s  Department 
for  Surface  Mining  Reclamation  and 
Enforcement  under  these  proposed 
revised  statutes  are  deemed  to  have 
received  a  permit  from  the  Cabinet’s 
Department  for  Environmental 
Protection,  Division  of  Waste 
Management,  without  having  applied 
separately  to  the  Division  Of  Waste 
Management.  A  person  who  wishes  to 
dispose  of  coal  combustion  waste  on  a 
surface  mining  permit  area  in  a  manner 
that  is  not  authorized  in  Senate  Bill  266 
may,  as  at  present,  apply  separately  to 
the  Div  ision  of  Waste  Management  for  a 
special  waste  formal  permit  under  KRS 
Chapter  224. 

Senate  Bill  266  contains  the  following 
changes: 

Amend  KRS  350.010  to  define  coal 
combustion  by-products;  create  new 
sections  of  KRS  350  to  allow  the 
Department  of  Surface  Mining 
Reclamation  and  Enforcement  to  issue  a 
permit  authorizing  the  disposal  of  coal 
combustion  by-products  at  surface  coal 
mining  operations;  exclude  from 
application  of  the  Act,  coal  combustion 
by-products  for  which  a  special  waste 
formal  permit  or  registered  permit-by¬ 
rule  is  required  under  Chapter  224,  and 
coal  combustion  by-products  that  have 
been  mixed  with  hazardous  or  low 
volume  waste;  require  an  application  to 
modify  an  existing  surface  mining 
permit  to  initially  include  disposal  of 


coal  combustion  by-products  to  be  a 
major  amendment;  in  other  cases  ' 
involving  coal  combustion  by-products, 
allow  for  minor  revisions  vuiless  the 
cabinet  determines  otherwise;  require 
removal  of  other  materials  fi-om  coal 
combustion  by-products  before  disposal; 
confine  disposal  of  coal  combustion  by¬ 
products  to  the  pit  or  extraction  area 
from  which  coal  was  removed — except 
that  disposal  may  be  allowed  in  other 
places  within  the  permit  area  if  the 
applicant  demonstrates  that  no  adverse 
environmental  impacts  will  occur; 
prohibit  disposal  of  any  hazardous 
component  of  the  coal  combustion  by¬ 
products  firom  being  disposed  of  under 
the  permit;  require  maps  showing 
locations  and  volumes  of  by-products 
disposed;  require  a  lab  analysis  to 
characterize  the  coal  combustion  by¬ 
products;  require  newspaper 
advertisements  stating  that  an 
application  proposes  disposal  of  coal 
combustion  by-products;  require  an 
application  to  demonstrate  the  legal 
right  to  dispose  to  coal  combustion  by¬ 
products  on  the  proposed  disposal  area; 
require  the  application  to  identify  the 
facility  that  will  generate  the  coal 
combustion  by-products,  a  responsible 
official,  components  of  the  by-products, 
and  the  coal  combustion  by-products 
materials,  weight,  and  volume;  require 
analysis  and  a  demonstration  that  each 
component  of  the  coal  combustion  by¬ 
products  does  not  contain  any 
contaminant  at  a  concentration  that 
exceeds  cabinet  regulations;  require  the 
application  to  include  a  determination 
of  the  probable  hydrologic 
consequences  of  disposal  and  measures 
to  minimize  disturbances;  require  a 
description  of  measures  to  be  taken  to 
keep  the  by-products  from  becoming 
airborne;  require  baseline  ground  and 
surface  water  data  and  monitoring 
wells;  require  that  performance  bond 
required  under  Chapter  350  cover 
disposal  of  coal  combustion  by-products 
when  applicable;  require  the  permittee 
to  comply  with  environmental 
performance  standards,  to  include 
placing  the  by-products  at  least  four  feet 
above  the  seasonal  high  water  table 
unless  exempted,  limiting  the  volume  of 
by-products  disposed  of  on  the  permit 
area  to  the  volume  of  the  marketable 
coal  seams  to  be  removed,  limiting  the 
thickness  of  the  disposed  by-products  to 
forty  feet  at  any  point,  and  requiring 
covering  the  by-products  as 
contemporaneously  as  practicable  with 
at  least  four  feet  of  nonacid-forming 
spoil  material;  and  require  water  quality 
monitoring  and  reporting  until  final 
bond  release. 


ni.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Kentucky  satisfies  the 
applicable  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in  - 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commentor’s  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Lexington  Field  Officer 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m.,  [e.s.t] 
on  June  3, 1994.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 
Filing  of  a  written  statement  at  the  time 
of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 

Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  v/ishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM,  Lexington 
Field  Office  listed  under  ADDRESSES  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  All  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  in  advance  at  the  locations  listed 
under  ADDRESSES.  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 
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IV.  Procedural  Determinations 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866  (Regulatory  Planning  and 
Review). 

Executive  Order  12776 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 


Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  017 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated;  May  12. 1994. 

Robert  J.  Biggi, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

IFR  Doc.  94-12265  Filed  5-18-94;  8;45  am) 
BILUNG  CODE  431(M)S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parties 

[COTP  Jacksonville  93-115] 

Security  Zone  Regulations;  Naval  Air 
Station,  Jacksonville,  FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is 
considering  a  proposal  to  remove  an 
existing  security  zone  for  the  St.  Johns 
River,  Jacksonville,  Florida,  and  to 
establish  a  security  zone  for  the  waters 
surrounding  Naval  Air  Station  (NAS) 
Jacksonville.  The  proposed  change  will 
delete  an  existing  security  zone  for  the 
north  bank  of  the  St.  Johns  River  at  the 
junction  of  Brills  Cut  Range  and 
Broward  Point  Turn,  locally  known  as 
Dunn  Creek  Terminal.  The  proposal  is 
also  to  establish  a  security  zone  around 
NAS  Jacksonville  to  safeguard  sensitive 
military  assets  on  the  facility.  Entry  into 
this  zone  wdll  be  prohibited,  unless 
authorized  by  the  Captain  of  the  Port. 
DATES:  July  18, 1994. 

ADDRESSES:  Comments  should  be 
mailed  to  Commanding  Officer,  Coast 
Guard  Marine  Safety  Office,  2831 
Talleyrand  Avenue,  Jacksonville,  FL 
32206-3497.  The  comments  will  be 
available  for  inspection  and  copying  at 
MSO  Jacksonville,  room  222.  Normal 
office  hours  are  between  7:30  a.m.  and 
4  p.m.,  Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  A.  Varamo,  at  Coast  Guard 
Marine  Safetv  Office,  Jacksonville, 
Florida,  tel:  (904)  232-2648. 


SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  by 
docket  number  #93-115  and  the  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment.  Based  upon  comments 
received,  the  regulation  may  be 
changed.  All  comments  received  before 
the  expiration  of  the  comment  period 
will  be  considered  before  final  action  is 
taken  on  this  proposal.  No  pubUc 
hearing  is  planned,  but  one  may  be  held 
if  written  requests  for  a  hearing  are 
received,  and  it  is  determined  that  the 
opportunity  to  make  oral  presentations 
wdll  aid  the  rulemaking  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  A.  Varamo,  project  officer  for 
the  Captain  of  the  Port  Jacksonville,  and 
Lieutenant  J.  Losego,  project  attorney. 
Seventh  Coast  Guard  District  Legal 
Office. 

Discussion  of  Proposed  Regulations 

The  proposed  rule  will  remove  an 
existing  security  zone  (33  CFR  165.710) 
located  at  the  junction  of  Brill’s  Cut 
Range  and  Brow'ard  Point  Turn  in  the 
St.  Johns  River.  This  zone  was  used  to 
safeguard  moored  Navy  vessels  prior  to 
a  lease  arrangement  with  Gate 
properties  for  berthing  at  Blount  Island. 
According  to  the  originators  of  the 
security  zone  request,  the  zone  is  no 
longer  needed  for  this  purpose.  The  new 
proposed  security  zone  is  to  assist  the 
Navy  in  preventing  unauthorized  access 
to  military  assets  on  Naval  Air  Station 
Jacksonville.  It  will  also  enhance  the 
ability  of  the  Navy  to  increase  security 
for  their  facility  during  heightened 
threat  conditions.  'I’he  security  zone  wrill 
border  a  U.S.  Navy  level  two  restricted 
area  which  contains  the  flightline,  naval 
hospital,  and  other  sensitive  military 
assets.  This  regulation  is  issued 
pursuant  to  50  U.S.C.  191,  as  set  out  in 
the  authority  citation  for  all  of  Part  165. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  section  2.B.2.C  of 


26156 


Federal  Register  /  Vol.  59,  No.  96  /  Thursday,  May  19,  1994  /  Proposed  Rules 


Commandant  Instruction  M16475.1B 
and  the  establishment  of  security  zones 
has  been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation. 

Economic  Assessment  and  CertiBcation 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034, 
February  16, 1979).  The  economic 
impact  of  this  proposal  is  expected  to  be 
so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  Recreational 
use  of  the  area  will  be  affected.  The 
security  zone  will  extend  for  only  400 
feet  from  the  shoreline. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(waters).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  165 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C,  191; 

49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1, 
6.04-6  and  33  CFR  160.50. 

§165.710  [Removed] 

2.  Section  165.710  is  removed. 

3.  Section  165.709  is  added  to  read  as 
follows: 

§  165.709  St  Johns  River,  Jacksonville, 
Florida. 

(a)  Lccation.  The  water,  land,  and 
land  and  water  located  within  the 
following  £irea  is  established  as  a 
.security  zone:  beginning  at  the  shoreline 
of  the  St.  Johns  River  at  the 
northernmost  property  line  of  Naval  Air 
Station  Jacksonville,  next  to  Timuquana 
Country  Club,  at  30®14'39.5"  N, 
80‘’40'45"  W;  thence  northeasterly  to 
30“14'  42."  N,  81'’40'42"  W;  thence 
south  remaining  400  feet  from  the 
shoreline  at  mean  high  water;  thence 
past  Piney  Point  and  Black  Point  to  the 
northern  edge  of  Mulberry  Cove 
Manatee  refuge,  400  feet  from  Naval  Air 
Station  Jacksonville  boat  ramp,  at 
30°13'.00"  N,  80‘’40'23.5"  W;  thence 


southwesterly  in  a  straight  line  to 
position  30'‘12'14"  N,  81°40'42"  W; 
thence  southerly,  remaining  400' 
seaward  of  the  mean  high  water 
shoreline  to  30‘'11'40"  N,  81“41'15.5"  W; 
thence  northwest  to  the  point  at  the  end 
of  the  property  line  of  Naval  Air  Station 
Jacksonville,  just  north  of  the  Buckman 
Bridge  at  position  30®11'42.30"  N, 
81®41'23.66"  W;  thence  northeasterly 
along  the  mean  high  water  shoreline  of 
the  St.  Johns  River  and  Mulberry  Cove 
to  the  point  of  beginning. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33,  entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Jacksonville,  FL.  Section  165.33  also 
contains  other  general  requirements. 

Dated:  March  2, 1994. 

D.F.  Miller, 

Commander,  U.S.  Coast  Guard,  Alternate 
Captain  of  the  Port,  Jacksonville,  FL 
[FR  Doc.  94-11977  Filed  5-13-94;  8:45  am) 
BH.LING  CODE  49ia-14-M 


33 CFR  Parties 

[CGD01-94-023] 

RIN2115-AE84 

Regulated  Navigation  Area:  Heli- 
Carriers  International,  Upper  New  York 
Bay,  New  York  and  New  Jersey 

agency:  Coast  Guard,  DOT, 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  Regulated  Navigation  Area 
(RNA)  in  a  portion  of  Upper  Ne\v  York 
Bay.  Heli-Carriers  International  intends 
to  anchor  a  self-propelled,  floating 
heliport  in  the  waters  of  Upper  New 
York  Bay  located  in  an  area  south 
southwest  of  Liberty  Island  and* west  of 
Federal  Anchorage  20D  for  the  purpose 
of  operating  a  helicopter  sightseeing 
service.  This  regulation  is  necessary  to 
protect  commercial  mariners  and  the 
recreational  boating  public  from  the 
hazards  associated  with  establishing  a 
floating  helicopter  platform  and 
passenger  terminal  near  an  anchorage 
area. 

DATES:  Comments  must  be  received  on 
or  before  July  18, 1994. 

ADDRESSES:  Comments  should  be 
mailed  to  Captain  of  the  Port,  New  York, 
Bldg.  108,  Governors  Island,  New  York 
10004-5096,  or  may  be  delivered  to  the 
Waterways  Management  Branch,  Bldg. 
108,  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Any  person  wishing  to  visit  the  office 
must  contact  the  Waterways 


Management  Branch  at  (212)  668-7933 
to  obtain  advance  clearance  due  to  the 
fact  that  Governors  Island  is  a  military 
installation  with  limited  access. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lt.  R.  Trabocchi,  Project  Manager, 

Captain  of  the  Port,  New  York  (212) 
668-7933. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDOl-94-023)  and  the  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period  and  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing;  however,  a 
public  hearing  may  be  requested  by  any 
interested  person  by  writing  to  the 
Project  Manager  at  the  address  under 
ADDRESSES.  If  it  is  determined  that  the 
opportunity  for  oral  presentations  at  a 
public  meeting  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  such  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  Lt  R. 
Trabocchi,  Project  Manager,  Captain  of 
the  Port,  New  York,  and  CDR  J.  Astley, 
Project  Attorney,  First  Coast  Guard 
District,  Legal  Office. 

Background  and  Purpose 

On  February  24, 1994,  Heli-Carriers 
International  (herein  "Heli-Carriers”) 
received  official  notification  that  they 
were  awarded  a  concession  agreement 
(herein  “the  Agreement”)  from  the  State 
of  New  Jersey,  Department  of 
Environmental  Protection  and  Energy 
(herein  "the  Department”)  to  operate  a 
water  taxi  service  that  would  transport 
persons  from  Liberty  State  Park,  Hudson 
County,  New  Jersey,  to  a  helicopter 
sightseeing  service  located  on  the  waters 
of  Upper  New  York  Bay.  The  execution 
of  the  Agreement  is  dependent  upon 
Heli-Carriers’  submittal  to  the 
Department  of  proof  of  all  license(s), 
permit(s),  and  approvals  from  the  State 
of  New  Jersey,  Federal  Government 
(including  the  Federal  Aviation 
Administration),  and  U.S.  Coast  Guard. 
The  Agreement  is  expected  to  be 
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immediately  executed  upon  receipt  of  ' 
those  submittals  and  will  be  effective 
from  the  effective  date  of  the  Agreement 
until  December  31, 1994,  with  foiu  (4), 
one  (1)  year  opportunities  for  renewal. 

Upon  execution  of  the  Agreement, 
Heli-Carrier  will  operate  (1)  a  water  taxi 
from  the  boat  launch  located  at  the 
southside  boat  dock  at  Liberty  State 
Park  and,  (2)  a  helicopter  sightseeing 
service  from  a  self-propelled,  floating 
heliport  (herein  “heliport”)  anchored 
within  a  50  yard  radius  centered  at 
approximately  40®40'52"  N  latitude  and 
074°03'29"  W  longitude  in  Upper  New 
York  Bay.  This  50  yard  radius  is  the 
heliport’s  anchoring  zone.  The  heliport 
uill  be  a  Coast  Guard  inspected,  steel- 
hulled  vessel  constructed  with  a 
helicopter  platform. 

This  heliport  will  serve  as  the  landing 
and  takeoff  platform  for  heUcopters 
providing  aerial  tours  around  New  York 
harbor  and  the  Statute  of  Liberty  to 
tourists  who  visit  Liberty  State  Park. 
Visitors  who  are  interested  in  aerial 
tours  would  be  transported  by  Heli- 
Carriers’  water  taxi  from  Liberty  State 
Park  to  the  heliport. 

Heli-Carriers  will  operate  this  water 
taxi  and  helicopter  sightseeing  service 
daily  from  10  a.m.  to  sunset,  weather 
permitting. 

In  order  to  provide  for  the  safe 
navigation  of  commercial  mariners  and 
the  recreational  boating  public  as  well 
as  the  safe  operation  of  this  helicopter 
sightseeing  service,  the  Captain  of  the 
Port  of  New  York  deems  a  regulated 
navigation  area  to  be  necessary. 

Discussion  of  Proposed  Amendments 

The  Coast  Guard  proposes  to  establish 
a  regulated  navigation  area  in  Upper 
New  York  Bay  for  the  operations  of  this 
helicopter  sightseeing  service.  The 
regulated  navigation  area  will  prohibit 
all  vessel  traffic  within  defined 
boundaries  during  specified  times 
except  for  the  water  taxis  operating  in 
conjunction  with  the  heliport.  The 
water  taxis  serving  the  heliport  may 
enter  and  transit  freely  within  tlie 
regulated  navigation  area  at  anytime 
except  while  a  helicopter  is  landing  on 
or  taking  off  from  the  heliport. 

The  area  proposed  for  designation  as 
a  regulated  navigation  area  is  located  in 
the  waters  south  southwest  of  Liberty 
Island  and  west  of  Federal  Anchorage 
20D  in  Upper  New  York  Bay.  This 
regulated  navigation  area  will  include 
all  waters  within  a  150  yard  radius 
measured  from  a  point  In  the  center  of 
the  heliport’s  anchoring  zone  at  or  near 
40‘’10'52''N  latitude  and  074‘’03'29''W 
longitude.  This  150  yard  radius  or 
regulated  navigation  area  is  located 
approximately  650  yards  west  of  Federal 


Anchorage  20D  and  1,450  yards  south  of  • 
the  Statue  of  Liberty.  Two  channels. 
Pierhead  and  Terminal  Channels,  are 
located  approximately  350  yards  and 
475  yards,  respectively,  south  southwest 
of  the  proposed  regulated  navigation 
area.  Vessel  traffic  in  these  channels 
consists  primarily  of  tugs  and  tows.  This 
proposed  regulated  navigation  area  is 
also  in  the  vicinity  of  two  foul  areas; 
one  located  to  the  north  and  the  other 
located  to  the  east. 

The  Coast  Guard  deems  this  regulated 
navigation  area  necessary  to  ensure  the 
safety  of  vessel  traffic  that  may  desire  to 
transit  the  area.  The  regulated 
navigation  area  encompasses  the  50 
yard  radius  identified  as  the  heliport’s 
anchoring  zone  and  an  additional  100 
yard  radius  around  this  anchoring  zone. 
The  100  yard  radius  is  the  minimum 
distance  deemed  necessary  to  protect 
transiting  vessel  traffic  in  the  event  of 
an  unforeseen  mishap  aboard  or  near 
the  heliport.  Helicopter  flights  are 
expected  to  occur  frequently  throughout 
each  operating  day;  the  exact  number  of 
flights  will  be  determined  by  customer 
demand  and  the  length  of  sightseeing 
tours  chosen. 

During  a  helicopter  landing  or  takeoff 
from  the  heliport,  the  water  taxis  must 
remain  outside  a  200  foot  radius 
measured  around  the  heliport.  This  200 
foot  radius  is  needed  to  ensure  the 
safety  of  the  water  taxis  during  landing 
and  takeoff  operations.  It  allows  for  the 
helicopter  pilot  and  heliport  operator  to 
concentrate  solely  on  landing  and 
takeoff  operations  without  the 
distraction  of  an  approaching  vessel. 

Due  to  the  fact  that  Heli-Carriers 
operates  both  the  heliport  and  the  water 
taxis,  safety  concerns  for  the  water  taxis 
are  different  than  they  are  for  other 
vessel  traffic.  Operators  of  the  water 
taxis  and  the  heliport  can  maintain  a 
level  of  communication  which  will 
allow  for  the  passing  of  maneuvering 
intentions,  exchange  of  schedule  and 
flight  pattern  changes,  and  the  passing 
of  any  other  information  that  may  be 
necessary  to  ensiue  the  safety  of  the 
water  taxi  and  its  passengers  within  the 
regulated  navigation  area.  This  level  of 
communication  cannot  be  maintained 
with  other  vessel  traffic  that  may  desire 
to  transit  the  area.  Therefore,  wMle  the 
200  foot  radius  during  the  landing  and 
takeoff  of  a  helicopter  is  deemed 
sufficient  for  the  safety  of  the  water 
taxis,  the  150  yard  radius  identified  as 
the  regulated  navigation  Mea  is 
necessary  for  the  safety  of  all  other 
vessel  traffic. 

Restrictions  on  vessel  movement  and 
operation  within  this  proposed 
regulated  navigation  area  will  be  lifted 
during  those  hours  that  the  helicopter 


sightseeing  service  is  scheduled  not  to 
operate.  During  these  hours,  daily  from 
sunset  to  10  a.m.,  commercial  and 
recreational  vessels  that  can  safely 
transit  the  waters  within  the  regulated 
navigation  area  may  do  so  without 
restriction. 

Heli-Carriers  has  indicated  that  tlieir 
start  up  operations  will  not  include 
aircraft  re-fueling  operations  aboard  the 
heliport.  Heli-Carriers  may,  however, 
choose  to  exercise  their  option  to 
conduct  aircraft  re-fueling  operations 
aboard  the  heliport  sometime  in  the 
future.  Should  Heli-Carriers  opt  to 
conduct  re-fueling  operations  within 
this  regulated  navigation  area,  the  Coast 
Guard  will  reevaluate  their  operations 
and  the  sufficiency  of  this  regulated 
navigation  area. 

Nothing  in  this  regulated  navigation 
area  relieves  Heli-Carriers  from 
complying  with  all  Federal,  State,  and 
local  regulations  that  pertain  to  this 
heliport  operation. 

Establisnment  of  this  regulated 
navigation  area  will  not  endanger 
commercial  traffic.  No  navigable 
channel  in  the  vicinity  of  this  regulated 
navigation  area  will  be  affected.  Vessel 
traffic  will  find  it  necessary  to  transit 
around  this  regulated  navigation  area 
when  going  to  and  from  Liberty  State 
Park,  New  Jersey,  in  a  southerly 
direction.  The  vessel  traffic  that  transits 
this  area  consists  primarily  of 
commercial  dinner  cruise  boats  in  the 
early  evening  hours  and  a  number  of 
small  fishing  crafts  throughout'the  day. 
However,  there  are  ample  waters  which 
will  allow  vessel  traffic  to  safely  transit 
around  this  regulated  navigation  area. 

Although  the  effective  period  of  this 
regulation  is  scheduled  to  terminate 
concurrently  with  the  Agreement  on 
December  31, 1994,  it  may  be  amended 
to  remain  in  effect  during  subsequent 
Agreement  renewals. 

Regulatory  Evaluation 

These  regulations  are  not  significant 
under  Executive  Order  12866  and  not 
significant  under  Department  cf 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040,  February  26, 
1979).  Due  to  the  fact  that  the  proposed 
regulated  navigation  area  is  not  known 
to  be  heavily  used  by  commercial  or 
recreational  traffic  and  that  there  are 
sufficient  waters  to  allow  vessel  traffic 
to  safely  maneuver  aroimd  this  area,  the 
Coast  Guard  expects  the  economic 
impact  of  this  regulation  to  be  so 
minimal  that  a  Regulatory  Evaluation  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
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must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  “Small  entities”  include 
indeprendently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  emd  that  otherwise  qualify 
as  “small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C  632). 

For  reasons  given  in  the  Regulatory 
Evaluation,  the  Coast  Guard  expects  the 
impact  of  this  regulation  to  be  minimal. 
The  Coast  Guard  certifies  imder  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  econcunic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  {woposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B,  it  is  an  action 
under  the  Coast  Guard’s  statutory 
authority  to  promote  maritime  safety 
and  protect  Ae  environment,  and  thus 
is  categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
will  be  included  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authonty:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Section  165.175  will  be  added  to 
read  as  follows; 


§  165.1 75  Hell-Caniers  Intemationat, 

Upper  New  York  Bay,  New  York  and  New 
Jersey. 

(a)  Location.  The  regulated  navigation 
area  includes  all  waters  of  Upper  New 
York  Bay  within  a  150  yard  radius  of  the 
heliport  anchored  in  an  area  south 
southwest  of  Liberty  Island  and  west  of 
Federal  Anchorage  20D  at  or  near 
40‘’40'52"  N  latitude  and  074°03'29''  W 
longitude. 

(b)  Effective  period.  This  section  will 
be  effective  on  July  25, 1994  and  will 
remain  in  effect  until  December  31, 

1998,  imless  terminated  sooner  by  the 
Captain  of  the  Port,  New  York. 

(c)  Regulations.  (1)  Heliport  anchoring 
area.  The  heliport  may  not  anchor 
outside  a  50  yard  radius  identified  as  an 
anchoring  zone  centered  at 
approximately  40'’40'52"  N  latitude  and 
074‘’03'29“  W  within  the  regulated 
navigation  area. 

(2)  Operating  times.  The  heliport  and 
w'ater  taxis  may  operate  within  the  zone 
only  between  the  hours  of  10  a.m.  and 
sunset-,  daily,  weather  permitting, 

(3)  Operation  of  water  taxis.  Water 
taxis  operating  in  conjunction  with  the 
heliport  may  transit  freely  within  the 
regulated  navigation  area  at  all  times  but 
must  remain  a  minimum  of  200  feet 
from  the  heliport  during  the  landing  or 
takeoff  of  a  helicopter. 

(4)  Control  of  operations  and  vessels 
within  the  regulated  navigation  area,  (i) 
Except  for  the  heliport  and  water  taxis 
operating  in  conjunction  with  the 
heliport,  no  vessel  may  enter,  transit,  or 
remain  in  the  regulated  navigation  area 
daily  between  the  hours  of  10  a.m.  and 
sunset  during  the  effective  period  of  this 
section,  except  when  expressly 
permitted  by  the  Captain  of  the  Port. 
Vessels  may  enter,  transit,  or  remain  in 
the  regulated  navigation  area  daily 
between  the  hours  of  sunset  and  10  a.m. 
without  any  restriction.  The  general 
regulations  contained  in  33  CFR  165.13 
apply  to  this  regulated  navigation  area. 

(ii)  When  necessary,  in  the  interest  of 
safety  by  reason  of  weather,  visibility, 
port  congestion,  vessel  conditions,  sea 
conditions,  or  other  hazardous 
circumstances,  the  Captain  of  the  Port 
may  direct  the  operation  of  the  water 
taxis  or  heliport  or  issue  orders  to 
anchor  these  vessels  in  a  certain 
maimer. 

(iii)  A  licensed  officer  shall  remain  in 
the  pilothouse  of  the  heliport  during  the 
embarking  and  disembarking  of 
passengers  and  the  landing  and  takeoff 
of  helicopters,  and  shall  ensure  that  the 
heliport  is  capable  of  getting  underway 
immediately. 

(iv)  A  licensed  officer  shall  remain  in 
the  pilothouse  of  the  water  taxi  at  all 
times  while  underway  and  during  the 


embarking  and  disembarking  of 
passengers,  and  shall  ensure  that  the 
water  taxis  is  capable  of  gettine 
underway  immediately. 

(v)  No  refueling  of  vessels  or 
helicopters  is  authorized  withm  the 
regulated  navigation  area. 

(vi)  The  licensed  officers  of  the 
heliport  and  associated  water  taxis 
operating  within  the  regulated 
navigation  area  shall  comply  with  any 
orders  or  directions  issued  to  the 
licensed  officers,  the  water  taxis,  or  the 
heliport  by  the  Captain  of  the  Port. 

Dated:  May  3, 1994. 

K.W.  Thompson, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  First  Coast  Guard  District. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
INM001;  FRL-4886-^] 

Clean  Air  Act  Interim  Approval 
Operating  Permits  Program;  New 
Mexico  Environment  Department 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  interim 
approval  of  the  operating  permits 
program  submitted  by  the  Governor  for 
the  New  Mexico  Environment 
Department  (NMED)  for  the  purpose  of 
complying  with  Federal  requirements 
which  mandate  that  States  develop  and 
submit  to  EPA  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources 
with  the  exceptions  of  Bernalillo  County 
and  Indian  Lands. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
June  20, 1994. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Ms.  Jole 
C.  Luehrs,  Chief,  New  Source  Review 
Section,  at  the  EPA  Region  6  Office 
indicated.  Copies  of  the  State’s 
submittal  and  other  supporting 
information  used  in  developing  the 
proposed  rule  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  visiting  day. 

Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T-AN), 
1445  Ross  Avenue,  suite  700,  Dallas, 
Texas  75202-2733. 
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New  Mexico  Environment 
Department,  Harold  Runnels  Bldg., 
room  So.  2100, 1190  St.  Francis  Drive, 
Santa  Fe,  New  Mexico  87503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Adele  D.  Cardenas,  New  Source  Review 
Section,  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
suite  700,  Dallas,  Texas  75202-2733, 
telephone  214-655-7210. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 
A.  Introduction 

As  required  under  title  V  of  the  Clean 
Air  Act  as  amended  in  1990  ("the  Act”), 
EPA  has  promulgated  rules  which 
define  the  minimum  elements  of  an 
approvable  State  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  a  State  operating 
permits  program  (see  57  FR  32250  (July 
21, 1992)).  These  rules  are  codified  at 
title  40  of  the  Code  of  Federal 
Regulations  (CFR)  part  70.  Title  V 
requires  States  to  develop,  and  submit 
to  EPA,  programs  for  issuing  these 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 

The  Act  requires  that  States  develop 
and  submit  these  programs  to  EPA  by 
November  15, 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  one  year  after  receiving  the 
submittal.  The  EPA’s  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  two  years.  If  EPA  has  not 
fully  approved  a  program  by  two  years 
after  the  November  15, 1993,  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

II.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 
1.  Support  Materials 

Pursuant  to  section  502(d)  of  the 
Clean  Air  Act  as  amended  (1990 
Amendments),  the  Governor  of  each 
State  must  develop  and  submit  to  the 
Administrator  an  operating  permits 
program  under  State  or  local  law  or 
under  an  interstate  compact  meeting  the 
requirements  of  title  V  of  the  Act. 

NMED  requested,  under  the  signature  of 
Governor  Bruce  King,  approval  with  full 
authority  to  administer  the  State 
operating  permits  program  submittal, 
prepared  by  NMED,  in  all  areas  of  the 


State  of  New  Mexico  with  the 
exceptions  of  Bernalillo  County  and 
Indian  Lands.  The  title  V  operating 
permits  program  package  for  Bernalillo 
County  will  be  submitted  separately  by 
the  City  of  Albuquerque  Environment^ 
Health  Department,  and  it  will  be 
addressed  in  a  separate  Federal  Register 
action.  Bernalillo  County  is  granted  the 
authority  to  administer  a  local  air 
pollution  control  program  by  the  New 
Mexico  Air  Quality  Control  Act. 

In  the  NMED  operating  permits 
program  submittal.  New  Mexico  does 
not  assert  jurisdiction  over  Indian  lands 
or  reservations  for  purposes  of  40  CFR 
part  70  and  title  V.  EPA  will,  at  a  future 
date,  conduct  a  Federal  title  V  operating 
permits  program  governing  title  V 
sources  of  air  emissions  on  Indian  lands 
and  reservations  in  New  Mexico. 

To  date,  no  tribal  or  Pueblo 
government  in  New  Mexico  has 
authority  to  administer  an  independent 
air  program  in  the  State.  Upon 
promulgation  of  the  Indian  air 
regulations,  the  Indians  will  then  be 
able  to  apply  as  a  State,  and  receive  the 
authority  from  EPA,  to  implement  an 
operating  permits  program  under  title  V 
of  the  1990  Amendments.  The  Navajo 
Nation  lands,  including  those  in  New 
Mexico,  are  administered  under  the 
jurisdiction  of  EPA  Region  9.. The  Stale 
of  New  Mexico  recognizes  the  five  (5) 
reservations  and  nineteen  (19)  Pueblos 
throughout  the  lands  of  the  State.  A  map 
outlining  and  listing  each  tribe  by  name 
is  attached  to  the  Governor’s  letter. 

The  New  Mexico  submiltai,  provided 
as  Item  II-’’Pperating  Permits  Program 
Description,”  addresses  40  CFR 
70.4(b)(1)  by  describing  how  NMED 
intends  to  carry  out  its  responsibilities 
under  the  part  70  regulations.  The 
program  description  addres''  .  ..e 
following  areas:  (A)  Orgai.izational 
structure;  (b)  Regulations,  guide liiies, 
policies,  and  procedures;  and  (C)  Future 
regulatory  actions  (40  CFR  70.4(b)(3)(i) 
and  (v)).  The  program  description  has 
been  deemed  to  be  appropriate  for 
meeting  the  requirement  of  40  CFR 
70.4(b)(1). 

Pursuant  to  40  CFR  70.4(b)(3),  the 
Governor  is  required  to  submit  a  legal 
opinion  from  the  attorney  general  (or 
the  attorney  for  the  State  air  pollution 
control  agency  that  has  independent 
legal  counsel)  demons»jating  adequate 
authority  to  carry  out  all  aspects  of  a 
title  V  operating  permits  program.  The 
State  of  New  Mexico  submitted  an 
Attorney  General’s  Opinion  and  a 
Supplemental  Attorney  General’s 
Opinion  demonstrating  adequate  legal 
authority  as  required  by  Federal  law  and 
regulation  except  with  regard  to 
criminal  fine  authority.  The  Attorney 


General’s  Opinion  acknowledged  that  a 
statutory  revision  would  be  required  to 
bring  its  criminal  fine  authority  into 
precise  conformance  with  the 
requirements  of  40  CFR  70.11  (a)(3){ii). 

The  Slate  statutes  cited  in  the 
Attorney  General’s  Opinion  authorize 
the  imposition  of  criminal  fines  in  the 
amounts  of  only  $1,000  and  $5,000  for 
misdemeanor  and  felony  violations, 
respectively,  rather  than  the  $10,000  per 
violation  amounts  required  by  40  CFR 
70.11(a)(3)(ii)  for  knowing  violations  of 
applicable  requirements,  permit 
conditions  and  fee  and  filing 
requirements.  Further,  those  statutes  do 
not  appear  to  authorize  the  fine  amounts 
to  be  imposed  per  day  per  violation  as 
required  by  40  CFR  70.11(a)(3)(ii). 
Although  these  defects  in  criminal  fine 
authority  preclude  EPA  fi-om  granting 
full  approval  of  the  State’s  operating 
permits  program  at  this  time,  EPA  may 
grant’ interim  approval,  subject  to  the 
State  obtaining  the  needed  criminal  fine 
authority  within  18  months  after  the 
Administrator’s  approval  of  the  New 
Mexico  title  V  program  pursuant  to  40 
CFR  70.4(f)(2). 

The  State’s  Supplemental  Attorney 
General’s  Opinion  addresses  the 
criminal  fine  authority  required  by  40 
CFR  70.11(a)(3)(iii)  for  tampering  and 
false  statement.  EPA  is  relying  on  the 
State’s  interpretation  of  its  statute, 
NMSA  1978  section  74-2-14. E.,  as 
demonstrating  that  New  Mexico  law 
allows  criminal  fines  of  at  least  $10,000 
per  day  for  each  act  of  tampering  and  for 
each  false  statement  as  required  by  40 
CFR  70.11(a)(3)(iii). 

40  CFR  7C.4(b)(3}(i)  requires  that  the 
State  demonstrate  adequate  legal 
authority  to  issue  permits  and  assure 
compliance  with  each  applicable 
requirement  of  40  CFR  part  70.  Nf'w 
Mexico  regulation,  AQCR  770.U]-C.l.d., 
states  that  “The  department  may  impose 
conditions  regulating  emissions  during 
start-up  and  shutdown.”  EPA  is  relying 
on  the  State’s  interpretation  of  this 
language,  discussed  in  the  State’s 
Supplemental  Attorney  General’s 
Opinion,  as  allowing  the  department  to 
impose  requirements  which  exceed  title 

V  applicable  requirements,  but  not  to 
waive  any  title  V  requirements  for  title 

V  sources. 

40  CFR  70.4(b)(4)  requires  the 
submission  of  relevant  permitting 
program  documentation  not  contained 
in  the  regulations,  such  as  permit  forms 
and  relevant  guidance  to  assist  in  the 
State’s  implementation  of  its  permit 
program.  The  State  addresses  this 
requirement  in  its  program  submittal 
under  Item  II-”Program  Description” 
and  Item  V-”Program  Documentation.” 
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2.  Regulations  and  Program 
Implementation 

The  State  of  New  Mexico  has 
submitted  Air  Quality  Control 
Regulations  (AQQl)  770-”Operating 
Permit  Regulations”  and  AQQR  771- 
"Fee  Regulations,”  for  implementing  the 
State  part  70  program  as  required  by  40 
CFR  70.4(b)v2).  Sufficient  evidence  of 
their  procedurcdly  correct  adoption  was 
submitted  in  a  supplemental  submittal 
on  January  11, 1994,  supplementing  the 
evidence  of  adoption  which  was  sent  to 
EPA  in  the  State’s  original  submittal. 
Copies  of  all  applicable  State  and  local 
statutes  and  regulations  which  authorize 
the  part  70  program,  including  those 
governing  State  administrative 
procedures,  were  submitted  with  the 
State’s  program.  The  State  also 
submitted  a  list  of  insignificant 
activities  with  the  submittal  for  EPA  to 
propose  approving  with  the  approval  of 
the  State  operating  permits  program. 

This  list  which  has  been  through  the 
public  participation  process  during  the 
operating  permits  regulation  hearing 
was  addressed  by  the  Regional  office 
with  no  comment.  The  list  can  be  found 
in  the  submittal  imder  Item  II- 
’’Operating  Permits  Program 
Description,”  Attachment  II-3-”List  of 
Insignificant  Activities.” 

The  New  Mexico  operating  permits 
regulations  followed  part  70  very 
closely  with  a  few  exceptions.  The 
cross-reference  chart  can  be  found  in  the 
New  Mexico  submittal  under  Item  VI- 
’’Various  Provisions,”  Attachment  Vl-1, 
indicating  where  each  paragraph  of  the 
part  70  regulation  is  addressed  in  A.QCR 
770.  AQCR  770  is  submitted  as 
Attachment  III-l.  The  following 
requirements,  set  out  in  EPA’s  part  70 
operating  permits  program  review,  are 
addressed  in  Item  VI  of  the  State’s 
submittal:  (A)  Applicability  criteria, 
including  any  criteria  used  to  determine 
insignificant  activities  or  emissions 
levels  (40  CFR  70.4{b)(2)J:  AQCR  770.11., 
“List  of  Insignificant  Activities”;  (B) 
Provisions  for  continuing  permits  or 
permit  terms  if  a  timely  and  complete 
application  is  submitted,  but  action  is 
not  taken  on  a  request  prior  to  permit 
expiration  (40  CFR  7Q.4(b)(10)):  AQCR 
770.IV  A.4.;  (C)  Provisions  for  action  on 
permit  applications  (40  CFR  70.4(b)(6)): 
AQCR  770.rV.A.3.;  (D)  Provisions  for 
permit  content,  (including  40  CFR 
70.4(bKl6)l:  all  applicable  requirements: 
AQCR  770.in.C.l.;  a  fixed  term:  AQCR 
770.III.C.2.:  monitoring  and  related 
record  keeping  and  reporting 
requirements:  AQCR  770.III.C3.  through 
5.;  source  compliance  requirements: 
AQCR  770.ni.C7.;  (E)  Operational 
flexibility  provisions  (40  CFR 


70.4(b)(12)):  AQCR  770.ra.C8.:  (F) 
Provisions  for  permit  issuance, 
renewals,  reopenings  and  revisions, 
including  public,  EPA  and  affected  State 
review  to  be  accomplished  in  an 
expeditious  manner  (40  CFR  70.4(bXl3) 
and  (16)):  AQCR  770.VI.;  and  (G)  If  the 
permitting  authority  allows  off  permit 
changes,  provisions  assuring 
compliance  with  §  §  70.4(b)(14)  and 
(15):  AQCR  770.C9.  The  AQCR 
regulations,  in  section  770.rV.(H), 
provide  that  applicants  can  receive 
variances  from  non-Federal  conditions 
only.  'The  State  prevents  any  source 
from  receiving  a  variance  from  any 
AQCR  770  or  part  70  requirements. 

3.  Permit  Fee  Demonstration 

In  AQCR  771,  the  State’s  fee 
regulation.  New  Mexico  established  fees 
for  criteria  air  pollutants  which  are 
below  the  presumptive  minimum.  The 
New  Mexico  regulation  allows  for  a  fee 
of  $10.25  per  ton  for  criteria  pollutants 
based  on  allowable  emissions  at  major 
sources  as  defined  in  AQCR  770- 
’’Operating  Permits”  regulations.  For 
facilities  which  are  only  major  for 
hazardous  air  pollutants  (HAP)  and  not 
for  other  pollutants,  the  fees  are  $150 
per  ton  for  the  189  HAPs  listed  in  title 
III  of  the  1990  Amendments.  These  fees, 
when  converted  using  EPA  criteria, 
result  in  the  collection  of  an  average  of 
$19.30  per  ton  for  title  V  sources.  The 
State  of  New  Mexico,  after  careful 
review,  determined  that  these  fees 
would  support  the  title  V  permit 
program  costs  as  required  by  40  CFR 
70.9(a).  New  Mexico  explains  in  its  fee 
demonstration  that  it  chose  this  fee 
structure  because  it  allowed  for  program 
costs  to  be  covered  without  unduly 
penalizing  any  industry  in  the  State, 
and  the  fees  generated  would  meet,  but 
not  likely  exceed,  program  costs.  The 
NMED  will  have  a  periodic  review  of 
the  program  fee  schedule.  The  New 
Mexico  fee  demonstration  shows  that 
this  fee  schedule  meets  the 
requirements  for  an  operating  permits 
program  in  New  Mexico.  The  State  will 
collect  2.7  million  dollars  per  year  to 
support  all  applicable  part  70  activities. 
The  State  projects  the  direct  cost  to  fund 
the  operation  of  the  title  V  program  to 
be  2.3  million  dollars  per  year,  and  the 
indirect  cost  to  be  approximately 
$372,000.  The  State  anticipates 
increasing  its  air  quality  staff  by  38  new 
full  time  employees  (FI  E),  a  total  of  1/ 

3  of  the  existing  air  program  staff.  Any 
changes  in  the  fees  would  need  to  be 
made  by  NMED  through  the  New 
Mexico  Environmental  Improvement 
Board. 


4.  Provisions  Implementing  the 
Requirements  of  Othw  Titl^  of  the  Act 

'The  State  of  New  Mexico 
acknowledges  that  its  request  for 
approval  of  a  part  70  program  is  also  a 
request  for  approval  of  a  program  for 
delegation  of  section  112  standards  as 
they  apply  to  part  70  sources.  The  State 
of  New  Mexico  cvirrently  receives 
delegation  of  any  new  provisions 
required  by  section  112  of  the  Act 
(governing  National  Emission  Standards 
for  Hazardous  Air  Pollutants  (NESHAP)) 
on  an  annual  basis  through  a  delegation 
agreement  with  EPA.  Under  the  1990 
Amendments,  the  State  can  now  receive 
delegation  of  any  new  authority 
required  by  section  112  of  the  Act 
through  approval  of  the  State  operating 
permits  program. 

The  State  has  the  option  at  any  time 
to  request,  under  section  112(1)  of  the 
Act,  delegation  of  section  112 
requirements  in  the  form  of  State 
regulations  which  the  State 
demonstrates  are  equivalent  to  the 
corresponding  section  112  provisions 
promulgated  by  EPA.  At  this  time,  the 
State  plans  to  use  the  mechanism  of 
incorporation  by  reference  to  adopt 
unchanged  Federal  section  112 
requirements  into  its  regulations. 

The  radionuclide  NESHAP  is  a 
section  112  regulation  and  therefore, 
also  an  applicable  requirement  imder 
the  State  operating  permits  program. 

The  EPA  will  work  vhth  the  State  in  the 
development  of  its  radionuclide 
program  to  ensure  that  permits  are 
issued  in  a  timely  manner. 

Section  112(g)  of  the  Act  requires  that, 
after  the  effective  date  of  a  permits 
program  under  title  V,  no  person  may 
construct  or  reconstruct  any  major 
source  of  any  HAPs  unless  the  State 
determines  diat  the  maximum 
achievable  control  technology  emission 
limitation  under  section  112(g)  for  new 
sources  will  be  met.  Such  determination 
must  be  made  on  a  case-by-case  basis 
where  no  applicable  limitations  have 
been  established  by  the  Administrator. 
After  the  title  V  effective  date  and  before 
the  promulgation  of  the  Federal  112(g) 
rule.  New  Mexico  intends  to  implement 
section  112(g)  of  the  Act  with  regard  to 
new  sources  through  the  State’s 
preconstruction  process. 

The  State  of  New  Mexico  commits  to 
appropriately  implementing  the  existing 
and  future  requirements  of  sections  111, 
112  and  129  of  the  Act,  and  all 
maximum  achievable  control 
technology  (MACT)  standards 
promulgated  in  the  future,  in  a  timely 
manner. 

The  State  of  New  Mexico  commits  to 
having  an  acid  rain  program  in  place  by 
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January  1, 19fl5.  The  State  will  submit 
copies  to  EPA  of  any  proposed  program 
rules,  regulations  and  guidance 
prepared  for  review  and  comment  to 
meet  the  Fedt  ral  implementation  date 
and  to  issue  permits  by  December  1997. 

5.  Enforcement  Provisions 

The  NMED’s  operating  permits 
program  submittal  addressed  the 
enforcement  requirements  of  40  CFR 
70.4(b)(4)(ii)  and  70.4(b)(5)  in  Item  VIII- 
’’Enforcement  Provisions.”  In  a 
supplemental  submittal,  received  by 
EPA  after  the  November  15, 1993 
submittal,  the  Regional  Office  received 
a  signed  Memorandum  of 
Understanding  between  EPA  Region  6 
and  NMED.  This  document,  which  was 
the  product  cf  negotiations  between 
EPA  Region  6  and  NMED,  had  been 
awaiting  signature  at  the  time  of  the 
original  submittal.  Item  VIII  of  the 
State’s  submittal  addresses  the 
following  issues:  (A)  Compliance 
Tracking  and  Enforcement  Plan  (40  CFR 
70.4(b)(4)(ii)  and  70.4(b)(5));  (B) 
Commitment  to  Submit  Enforcement 
Information  (40  CFR  70.4(b)(9)):  and  (C) 
Enforcement  Authority  (40  CFR 
70.4(b)(2)  and  70.4(b)(3)(vii)). 

6.  Technical  Support  Document 

The  results  of  this  review  will  be 
shown  in  a  document  entitled 
“Technical  Support  Document”,  which 
will  be  available  in  the  docket  at  the 
locations  noted  above.  The  technical 
support  documentation  shows  that  all 
operating  permits  program  requirements 
of  part  70  and  relevant  guidance  were 
met  by  the  submittal  for  the  NMED, 
except  with  regard  to  criminal 
enforcement  authority. 

7.  Summary 

The  State  of  New  Mexico  submitted  to 
EPA,  under  a  cover  letter  from  the 
Governor  dated  November  15, 1993,  the 
State’s  operating  permits  program.  The 
submittal  has  adequately  addressed  all 
sixteen  (16)  elements  required  for  full 
approval  as  discussed  in  part  70,  except 
with  regard  to  criminal  fine  authority. 
The  State  of  New  Mexico  addressed 
appropriately  all  requirements 
necessary  to  receive  interim  approval  of 
the  State  operating  permits  program 
pursuant  to  title  V,  1990  Amendments 
and  40  CFR  part  70. 

B.  Options  for  Approval/Disapproval 
and  Implications 

The  EPA  is  proposing  to  grant  interim 
approval  of  the  operating  permits 
program  submitted  by  New  Mexico  on 
November  15,  1993.  Interim  approvals 
under  section  502(g)  of  the  Act  do  not 
create  any  new  requirements,  but 


simply  approve  requirements  that  the 
State  is  already  imposing.  If 
promulgated,  the  State  must  make  the 
following  changes  to  receive  full 
approval:  Correct  the  statutory  defect  in 
criminal  fine  authority.  In  addition  to 
raising  the  criminal  fine  amounts  to  at 
least  $10,000  for  all  offenses  listed  in  40 
CFR  70.11(a){3)(ii),  statutory  revisions 
must  provide  authority  for  the 
imposition  of  those  fines  on  a  per  day 
per  violation  basis,  as  required  by  40 
CFR  70.11(a)(3)(ii).  Evidence  of  these 
statutory  revisions  and  their 
procedurally  correct  adoption  must  be 
submitted  to  EPA  within  18  months  of 
EPA’s  approval  of  the  New  Mexico 
operating  permits  program.  This  interim 
approval,  which  may  not  be  renewed, 
extends  for  a  period  of  up  to  two  years. 
During  the  interim  approval  period,  the 
State  is  protected  from  sanctions  for 
failure  to  have  a  program,  and  EPA  is 
not  obligated  to  promulgate  a  Federal 
permit  program  in  the  State.  Permits 
issued  under  a  program  with  interim 
approval  have  mil  standing  with  respect 
to  part  70,  and  the  one  year  time  period 
for  submittal  of  permit  applications  by 
subject  sources  begins  upon  interim 
approval,  as  does  the  three  year  time 
period  for  processing  the  initial  permit 
applications. 

If  this  proposed  interim  approval  is 
converted  to  a  disapproval,  it  will  not 
affect  any  existing  State  requirements 
applicable  to  small  entities.  Federal 
disapproval  of  the  State  submittal 
would  not  affect  its  State-enforceability. 
Moreover,  EPA’s  disapproval  of  the 
submittal  would  not  impose  a  new 
Federal  requirement.  Therefore,  EPA 
certifies  that  such  a  disapproval  action 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities 
because  it  would  not  remove  existing 
State  requirements  or  substitute  a  new 
Federal  requirement. 

III.  Proposed  Rulemaking  Action 

In  this  action,  EPA  is  proposing 
interim  approval  of  the  operating 
permits  program  submitted  by  the  State 
of  New  Mexico.  The  program  was 
submitted  by  the  State  to  EPA  for  the 
purpose  of  complying  with  Federal 
requirements  found  in  title  V  of  the 
1990  Amendments,  and  in  40  CFR  part 
70,  which  mandate  that  States  develop, 
and  submit  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources 
with  the  exceptions  of  Bernalillo  County 
and  Indian  L^ds. 

Requirements  for  title  V  approval, 
specified  in  40  CFR  70.4(b),  encompass 
section  112(1)(5)  requirements  for 
approval  of  a  program  for  delegation  of 
Federal  section  112  standards  as  they 


apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  State’s 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  as  part  of  this 
interim  approval,  the  EPA  is  also 
proposing  to  grant  approval  under 
section  112(1)(5)  and  40  CFR  63.91  of 
the  State’s  program  for  receiving 
delegation  of  section  112  standards  that 
are  imchanged  from  Federal  standards 
as  promulgated.  This  applies  to  existing 
and  future  standards  as  they  apply  to 
sources  covered  by  the  part  70  program. 

EPA  has  reviewed  this  submittal  of 
the  New  Mexico  operating  permits 
program  and  is  proposing  interim 
approval.  Certain  defects  in  the  State’s 
statutory  criminal  fine  authority 
preclude  EPA  from  granting  full 
approval  of  the  State’s  operating  permits 
program  at  this  time.  EPA  is  proposing 
to  grant  interim  approval,  subject  to  the 
State  obtaining  the  needed  criminal  fine 
authority  within  18  months  after  the 
Administrator’s  approval  of  the  New 
Mexico  title  V  program  pursuant  to  40 
CFR  70.4. 

IV.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  rule.  Copies 
of  the  State’s  submittal  and  other 
information  relied  upon  for  the 
proposed  interim  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  rulemaking.  The 
principal  purposes  of  the  docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process;  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  EPA  will  consider  any 
comments  received  by  June  20, 1994. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  review  of  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant” 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may:Q02 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity. 
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competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4j  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  “significant  regulatory  action” 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

C.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501,  et  seq.].  Federal 
agencies  must  obtain  OMB  clearance  for 
collection  of  information  from  ten  (10) 
or  more  non-Federal  respondents. 

D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600,  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Operating  permits  program  approvals 
under  section  502  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  operating  permits 
program  approval  does  not  impose  any 
new  requirements,  I  certify  that  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  operating  permits 
programs  on  such  grounds  [Union 
Electric  Co.  v.  U.S.  E.P.A.,  427  U.S.  246, 
256-66  (S.Ct  1976);  42  U.S.C. 

7410(a)(2)). 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovermnental 
relations. 

Authority;  42  U.S.C.  7401-7671q. 


Dated;  May  11, 1994. 

AUyn  M.  Davis, 

Acting  Regional  Administrator  (6A). 

(FR  Doc.  94-12246  Filed  5-18-94;  8:45  am) 
BIUJNQ  CODE  6S60-S0-F 


40  CFR  Part  230 

IFRL-4886-3] 

Exception  From  Wetlands  Mitigation 
Sequence  for  Alaska 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  withdrawing  a 
proposed  rule  (57  FR  52716,  November 
4, 1992)  that  would  have  revised  the 
Clean  Water  Act  Section  404(b)(1) 
Guidelines  to  provide  an  exception  from 
the  wetlands  mitigation  sequence  for 
proposed  discharges  of  dredged  or  fill 
material  into  wetlands  in  the  State  of 
Alaska.  Under  the  proposed  rule, 
discharges  of  dredged  or  fill  material 
into  wetlands  in  Alaska  would  have 
been  excepted  from  current 
requirements  that  all  proposed 
discharges  represent  the  least 
environmentally  damaging  practicable 
alternative  and  that  all  practicable 
measures  to  compensate  for  unavoidable 
adverse  impacts  on  the  aquatic 
ecosystem  be  undertaken.  After 
consideration  of  public  comments,  EPA 
has  determined  that  it  is  appropriate  to 
withdraw  this  proposed  rule  based  on 
concerns  that  the  rule  w’ould  result  in 
avoidable  and  unmitigated  adverse 
impacts  to  Alaska’s  wetlands. 

FOR  FURTHER  INFORMATION  CONTACT: 
EPA’s  Wetlands  Hotline  at  (800)  832- 
7828  or  Mr.  Gregory  Peck  at  (202)  260- 
8794  or  Mr.  John  Goodin  at  (202)  260- 
9910,  or  write  to:  US  EPA,  Wetlands  and 
Aquatic  Resources  Regulatory  Branch, 
Wetlands  Alaska  Docket  (4502F),  401  M 
Street  SW.,  Washington,  DC  20460. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Federal  Water  Pollution  Control 
Act  of  1972  (renamed  in  1977  as  the 
Clean  Water  Act)  established,  in  section 
404,  a  regulatory  program  for  the 
evaluation  of  permit  applications  for 
proposed  discharges  of  dredged  or  fill 
material  into  waters  of  the  United 
States,  including  wetlands.  Section 
404(a)  authorizes  the  Secretary  of  the 
Army,  acting  through  the  Chief  of 
Engineers,  to  issue  permits  specifying 
disposal  sites  in  waters  of  the  U.S.  in 
accordance  with  regulatory 
requirements  of  the  section  404(b)(1) 


Guidehnes  (Guidelines).  The 
Guidelines,  which  were  published  as 
final  regulations  on  December  24, 1980 
(45  FR  85336),  are  the  substantive 
environmental  criteria  used  in 
evaluating  discharges  of  dredged  or  fill 
material  under  Section  404  of  the  Clean 
Water  Act  (CWA). 

The  Guidelines  provide  four  general 
restrictions  in  §  230.10  that  must  be  met 
before  a  permit  can  be  issued 
authorizing  the  discharge  of  dredged  or 
fill  material  into  waters  of  the  U.S.  The 
proposed  ralemaking  focused  on  two  of 
these  restrictions:  the  prohibition  in 
§  230.10(a)  of  any  discharge  where  there 
is  a  less  damaging  practicable 
alternative  and  the  requirement  in 
§  230.10(d)  that  all  appropriate  and 
practicable  steps  be  taken  to  minimize 
potential  harm  to  the  aquatic  ecosystem. 

The  mitigation  process  is  designed  to 
establish  a  consistent  approach  to  be 
used  in  ensuring  that  all  practicable 
measures  have  been  taken  to  reduce 
potential  adverse  impacts  associated 
with  proposed  projects  in  wetlands  and 
other  aquatic  systems.  The  first  step  in 
the  sequence  requires  the  evaluation  of 
potential  alternative  sites  to  locate  the 
proposed  project  so  that  aquatic  impacts 
are  avoided  to  the  maximum  extent 
practicable.  As  the  next  step  in  the 
sequence,  remaining  impacts  are 
minimized,  by  making  changes  in  - 
project  design  or  construction  methods 
that  reduce  overall  project  impacts. 
Lastly,  after  all  practicable  steps  have 
been  taken  to  avoid  and  minimize 
potential  adverse  effects,  compensation 
for  remaining  unavoidable  impacts  is 
sought  by  such  measures  as  wetlands 
creation  or  restoration  in  order  to 
replace  lost  aquatic  functions  and 
values.  The  result  is  prevention  of 
wetlands  impacts  where  practicable;  but 
where  the  actions  necessary  to  prevent 
such  impacts  are  not  available  and 
capable  of  being  done,  associated  losses 
of  wetland  and  aquatic  functions  and 
values  are  offset  to  the  extent 
appropriate  and  practicable  wnth 
compensatory  mitigation. 

On  August  9, 1991,  the  Bush 
Administration  issued  a  plan  for 
protecting  wetlands  that  contained 
provisions  to  “improve  and  streamline 
the  current  regulatory  system.”  One 
element  of  the  plan  provided  that 
“States  with  less  than  a  1  percent 
historic  rate  of  wetlands  development 
will  be  able  to  satisfy  permit 
requirements  through  minimization.” 

Based  on  historic  loss  data  (Dahl,  T.E., 
1990.  “Wetlands  Losses  in  the  United 
States  1780’s  to  1980’s”  U.S. 

Department  of  the  Interior,  Fish  and 
Wildlife  Service,  Washington,  DC,  21 
pp.),  this  provision  was  applicable  only 
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in  the  State  of  Alaska.  According  to  this 
data,  approximately  0.1  percent  of  the 
State’s  original  wetland  acreage  has 
been  lost. 

On  November  4, 1992,  the  EPA 
published  a  proposed  rule  (57  FR 
52716)  to  implement  that  element  of  the 
August  9, 1991,  plan.  The  proposed  rule 
provided  that  proposed  discharges  of 
dredged  or  fill  material  into  wetlands  in 
the  State  of  Alaska  would  be  excepted 
from  current  provisions  of  the 
Guidelines  that  require  that  all  proposed 
discharges  of  dredged  or  fill  material 
represent  the  least  environmentally 
damaging  practicable  alternative.  In 
addition,  the  proposed  rule  provided 
that,  for  proposed  discharges  of  dredged 
or  fill  material  into  wetlands  in  the  State 
of  Alaska,  the  requirement  that  all 
appropriate  and  practicable  measures  to 
compensate  for  potential  unavoidable 
adverse  impacts  on  the  aquatic 
ecosystem  would  no  longer  be 
applicable.  For  the  State  of  Alaska, 
minimization  of  impacts  would  have 
constituted  the  requisite  mitigation 
necessary  to  meet  the  mitigation 
requirements  of  the  Guidelines. 

The  preamble  to  the  proposed  rule 
solicited  comment  on  whether  or  not  it 
would  be  appropriate  for  the  rule  to 
more  directly  address  the  protection  of 
high-value  wetlands,  including  the 
option  of  maintaining  the  full  sequence 
of  avoidance,  minimization,  and 
compensation  for  high-value  wetlands, 
and  if  appropriate,  how  this  might  be 
accomplished.  The  preamble  made 
specific  reference  to  ongoing  efforts  by 
the  State  of  Alaska  to  develop  a 
wetlands  categorization  approach  as 
part  of  a  State  regulatory  approach  for 
freshwater  wetlands  that  may  prove 
useful  for  the  identification  and 
protection  of  high-value  wetlands. 
Comment  was  specifically  invited  on 
how  Alaska’s  wetlands  regulatory 
approach  might  be  integrated  into  a 
final  rule,  and  how  Federal  agencies 
might  most  appropriately  apply  Alaska’s 
system  for  identifying  high-value 
wetlands.  The  close  of  the  45-day  public 
comment  period  was  December  21, 

1992. 

Public  Comments 

EPA  received  over  6,600  public 
comments  in  response  to  the  November 
4, 1992,  notice  of  proposed  rulemaking. 
Of  those  comments,  10%  were  received 
from  persons  in  Alaska,  while  the 
remaining  90%  were  received  from 
persons  in  States  other  than  Alaska. 
Specific  issues  areas  addressed  in  the 
public  comments  received  included  the 
feasibility  of  practicable  alternatives  and 
compensatory  mitigation,  the  existing 
degree  of  section  404  regulatory 


flexibility,  protection  of  high-value 
wetlands,  and  Alaska’s  wetland 
regulatory  approach  under 
development.  A  summary  of  the 
significant  relevant  comments,  and 
EPA’s  assessment  of  them,  is  provided 
below. 

Practicable  Alternatives  and 
Compensatory  Mitigation 

The  proposed  rule  would  have 
eliminated  for  Alaska  the  requirements 
to  avoid  wetlands  losses  and  to 
compensate  for  unavoidable  wetlands 
impacts  where  practicable.  Comments 
regarding  practicable  alternatives  and 
compensatory  mitigation  primarily 
consisted  of  statements  and  examples 
regarding  their  feasibility.  The  great 
majority  of  comments  asserted  that,  in 
general,  in  Alaska  there  are  no 
practicable  alternatives  to  developing  in 
wetlands  and  that,  in  general, 
compensatory  mitigation  is  not 
practicable. 

A  number  of  comments,  although 
agreeing  with  those  who  commented 
that  alternatives  and  compensatory 
mitigation  are  not  practicable  in  Alaska, 
did  not  believe  that  these  conditions 
warranted  eliminating  avoidance  and 
compensatory  mitigation  from  existing 
requirements,  particularly  because  these 
requirements  are  only  pursued  when 
"practicable.”  Most  of  these  comments 
pointed  out  that  these  determinations 
are  made  on  a  site-specific  basis,  which 
allows  great  flexibility  in  the  degree  to 
which  avoidance  and  compensatory 
mitigation  are  pursued.  A  few 
comments  recommended  other  ways  of 
addressing  these  mitigation  sequence 
requirements,  particularly  ways  in 
which  compensatory  mitigation  could 
be  achieved  without  creation  of 
wetlands  from  uplands. 

Many  comments  indicated  that  the 
agency’s  proposed  justification  for 
eliminating  the  consideration  of 
alternatives  was  improperly  based  on  an 
assumption  concerning  the  limited 
availability  of  upland  alternatives. 

These  comments  stated  that  the 
consideration  of  practicable  alternatives 
is  site-specific,  and  therefore  a 
categorical  exemption,  especially  for  an 
area  the  size  of  Alaska,  cannot  be  made. 
Several  comments  cited  examples  of 
where  practicable  alternatives  to 
discharging  dredged  or  fill  material  into 
wetlands  exist  in  Alaska  or  publications 
that  stated  that  such  alternatives  exist. 

A  number  of  comments  indicated  that 
there  are  opportunities  for 
compensatory  mitigation  in  Alaska.  One 
comment  stated  that  the  low  wetlands 
loss  rate  does  not  make  it  exceptionally 
difficult  to  restore  historic  wetlands  and 
that  the  hydrology  of  the  State  does  not 


make  restoration  any  more  difficult  in 
Alaska  than  in  other  States. 

Other  comments  stated  that  because 
compensatory  mitigation  may  include 
enhancement  activities,  it  should  not  be 
ruled  out  merely  because  there  may  be 
limited  sites  available  for  creation  and 
restoration.  One  comment  cited  a 
project  conducted  by  Ducks  Unlimited 
and  the  Alaska  Department  of  Fish  and 
Game  in  which  ponds  were  apparently 
created  in  muskeg  wetlands  to  increase 
the  value  to  waterfowl  nesting.  Another 
comment  stated  that  existing  literature 
shows  many  “arctic  specific”  methods 
available  to  enhance  certain  tundra 
habitat  and  that  there  are  a  number  of 
“success  stories”  for  enhancement  on 
the  North  Slope. 

After  reviewing  these  comments,  EPA 
has  concluded  that  the  proposed  rule, 
by  allowing  discharges  of  dredged  or  fill 
material  into  wetlands  without  any 
analysis  of  whether  less  damaging, 
practicable  alternatives  were  available 
or  without  requiring  any  compensatory 
mitigation,  regardless  of  its 
practicability,  would  have  resulted  in 
adverse  impacts  to  wetlands  in  Alaska. 
EPA  has  concluded  that  existing 
mitigation  requirements  to  avoid 
wetlands  losses  and  to  compensate  for 
unavoidable  impacts  where  practicable 
are  sufficiently  flexible  to  consider  the 
fact  that  avoidance  and  compensatory 
mitigation  may  not  be  feasible  in  certain 
cases.  EPA  believes  that  the  definition 
of  “practicable”  affords  discretion  and 
flexibility  to  the  Corps  to  craft  case- 
specific  decisions  that  effectively 
consider  highly  diverse  environmental, 
economic,  and  geographical  conditions, 
including  those  found  in  Alaska. 
Therefore  EPA  believes  that  the 
proposed  rule’s  categorical  elimination 
of  the  avoidance  and  compensatory 
mitigation  requirements  for  discharges 
in  Alaska  is  not  warranted. 

The  EPA/ Army  Mitigation  MOA, 
which  clarifies  the  Guidelines 
mitigation  requirements,  recognizes  that 
avoidance  and  compensatory  mitigation 
might  not  occur  on  every  proposed 
permit  action.  The  MOA  contains 
qualifying  language  that  states  that 
avoidance  and  compensatory  mitigation 
may  not  be  practicable  in  areas  where 
wetlands  are  abundant.  Moreover,  in 
January  1992,  EPA  and  Army  issued  a 
clarification  to  the  Gui defines  and  the 
MOA  with  respect  to  Alaska  which 
emphasizes  that  “(wjhere  there  is  a  high 
proportion  of  land  in  a  watershed  or 
region  which  is  wetlands,  it  is  likely 
that  avoiding  impacts  to  wetlands  will 
not  be  practicable  depending  on  project 
size  and  other  logistical 
considerations,”  and  “that  there  are 
areas,  including  many  locations  in 
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Alaska,  where  it  may  not  be  practicable 
to  restore  or  create  wetlands;  in  such 
cases  compensatory  mitigation  is  not 
required  under  the  Guidelines.” 

EPA  believes  that  the  record  of  the 
Section  404  program  in  Alaska  relative 
to  requiring  mitigation  demonstrates  the 
flexibility  of  the  regulations  to  reflect 
the  circmnstances  of  the  State.  This 
flexibility  has  resulted  in  the 
requirement  of  compensatory  mitigation 
in  only  approximately  4%  of  all 
individual  permit  approvals  in  Alaska. 

In  Fiscal  Year  1993,  ^e  Alaska  District 
Corps  authorized  the  filling  of  1,092 
acres  of  wetlands  while  only  226  acres 
of  compensatory  mitigation  were 
required. 

Existing  Regulatory  Flexibility 

A  large  number  of  comments 
addressed  the  issue  of  whether  existing 
regulations,  beyond  the  specific  issues 
of  practicable  alternatives  and 
compensatory  mitigation,  are 
sufficiently  flexible  to  allow  appropriate 
developmient  in  Alaska,  while  ensuring 
necessary  resource  protection.  Roughly 
half  of  those  comments  asserted  that 
existing  regulations  are  flexible  enough, 
while  the  other  half  asserted  that  they 
are  not. 

Some  comments  stated  that  wetlands 
regulations  are  cumbersome  and  do  not 
recognize  the  extent  of  low  and 
moderate  value  wetlands  in  Alaska. 
Some  also  stated  that  wetlands 
regulations  hinder  development.  Other 
comments  cited  Corps  Alaska  District 
permit  statistics  to  support  assertions 
that  the  regulatory  program  is  already 
flexible  enough — or  “too  flexible” 
according  to  some  comments — to 
accommodate  permit  applicants.  Many 
comments  argued  that  wetlands 
regulations  are  no  more  burdensome  in 
Alaska  than  in  any  other  State.  Another 
comment  noted  that  Alaska,  as  one  of 
the  fifty  States,  should  be  bound  by  the 
same  laws  and  regulations  as  everyone 
else.  Other  comments  added  that  in 
addition  to  the  low  denial  rates  for 
individual  permits,  the  existence  of 
general  permits  for  a  variety  of  activities 
demonstrates  additional  regulatory 
flexibility, 

EPA  has  concluded  that  a  reasonable 
amount  of  flexibility  exists  in  the 
Section  404  regulatory  program  to 
protect  wetlands  in  Alaska  from  adverse 
impacts,  while  allowing  wetlands 
development  in  appropriate 
circumstances.  The  flexibility  of  the 
Section  404  regulatory  program  is 
evident  in  the  review  process  for 
individual  permits,  the  application  of 
general  permits  and  other  authorizing 
mechanisms,  and  the  statistical  recoid 
of  the  permit  program  in  Alaska. 


Consequently,  EPA  has  concluded  that 
the  additional  “flexibility”  offered  by 
the  proposed  rule,  i.e.,  eliminating  the 
avoidance  and  compensatory  mitigation 
requirements,  is  overly  broad  and 
unwarranted. 

The  existing  flexibility  in  the  section 
404  permitting  program  is  reflected  in 
permitting  statistics.  First,  it  is 
important  to  note  that  the  section  404 
regulatory  program  does  not  prohibit 
development  in  w'etlands  or  other 
waters  of  the  U.S.  In  the  U.S.,  as  many 
as  60,000  discharges  per  year  are 
authorized  under  the  section  404 
program.  Well  over  80%  of  all  actions 
subject  to  section  404  are  authorized  by 
the  Corps  via  general  permits,  which 
authorize  categories  of  activities  to 
proceed  without  an  individual  permit 
application.  General  permits  efficiently 
allow  actions  w'ith  minimal  impacts  to 
proceed  with  little  if  any  administrative 
burden,  wh.io  allowing  regulators  and 
others  to  concentrate  attention  on 
activities  with  the  potential  for 
significant  im.pacts.  At  present,  there  are 
36  nationwide  general  permits  that 
authorize  such  activities  as  placement  of 
outfall  structures,  road  crossings,  utility 
line  backfill,  boat  ramps,  farm  buildings, 
and  minor  discharges. 

In  Alaska,  roughly  900  discharges  are 
authorized  annually  under  Section  404. 
On  average,  general  permits  account  for 
over  70%  of  these  authorized  actions.  In 
addition  to  the  nationwide  general 
permits,  the  Alaska  District  currently 
has  21  regional  general  permits  in  effect 
in  the  State,  four  of  which  apply 
Statewide.  Response  times  for  general 
permits  that  require  action  by  the  Corps 
average  11  days  in  Alaska. 

For  those  activities  that  require 
individual  permits,  the  Alaska  District’s 
denial  rate  for  individual  permits  is 
only  four  percent.  Although  about  35% 
of  these  applications  may  be  withdrawn 
by  the  applicant,  in  most  cases, 
withdrawals  of  individual  permits  are 
not  tantamount  to  denial.  For  example, 
a  number  of  withdrawn  actions  are  due 
to  reduction  of  project  impacts  to  the 
point  that  a  general  permit  is  applicable. 

Permit  decisions  are  generally  made 
within  60-90  days  from  the  date  an 
application  is  complete.  However,  larger 
or  controversial  projects  may  take  120 
days  or  more  to  evaluate.  More  lengthy 
permit  reviews  generally  occur  in 
instances  when  the  project  site  is 
located  in  an  environmentally  sensitive 
area  such  as  high  value  wetlands,  where 
there  is  strong  opposition  from  the 
public  or  local  governments,  or  it  is 
determined  that  an  Environmental 
Impact  Statement  is  necessary.  During 
fiscal  year  1993,  the  Alaska  District 
completed  its  evaluations  of  individual 


permit  applications  in  an  average  time 
of  106  days.  Howrever,  the  average 
evaluation  time  for  all  permit  actions, 
including  general  permits,  was  37  days. 

The  Corps  Alasl^  District  has  worked 
with  the  State  of  Alaska  to  coordinate 
the  timing  of  the  State  and  Federal 
review  of  proposed  permit  actions.  The 
State’s  coastal  zone  questionnaire  is 
included  with  all  Corps  application 
packages;  the  Corps  and  the  State  share 
the  lead  for  setting  up  pre-application 
coordination  meetings  with  interested 
State  and  Federal  resoim:e  agencies;  the 
State  has  agreed  to  accept  the  Corps 
application  as  application  for  State  401 
Water  Quality  Certification  whenever 
the  Corps  determines  the  activity  could 
result  in  a  discharge  to  waters  of  the 
U.S.;  the  District  includes  State  public 
notices  with  its  public  notice  and 
handles  State  legal  notices  (but  not 
payment)  for  the  activity;  the  Dis'jrict 
mails  an  advance  copy  of  conq 
applications  to  the  State  401  and  Coastal 
Zone  Management  (CZM)  agencies  prior 
to  going  to  public  notice;  the  District 
notifies  the  CZM  offices  of  all  actions 
advertised  the  previous  week;  and  the 
State  has  agreed  to  accept  the  District’s 
determination  for  minor  permit 
modifications  subject  to  expedited 
review  (the  State  may  reverse  this 
determination  and  require  a  full  State 
review  whenever  they  determine  this  to 
be  appropriate). 

Regarding  other  authorizing 
mechanisms,  the  Corps  District 
Engineers  uses  general  permits  and 
alternative  permit  processing 
procedures  such  as  letters  of 
permission,  regional  general  permits, 
and  joint  procedures.  It  is  intended  that 
these  alternative  procedures  be  used  in 
instances  where  there  are  minimal^, 
im.pacts  and/or  adequate  environmental 
safeguards  in  order  to:  (1)  Reduce  delay 
and/or  (2)  avoid  duplication  of  efforts 
where  other  agencies  have  ongoing 
permit  programs  for  activities  also 
regulated  by  the  Corps. 

It  is  important  to  note  that  the  Corps 
is  presently  developing  two  rulemakings 
to  further  address  the  concerns  of 
timeliness  and  accuracy  of  permit 
decisions.  The  first  proposal  would 
generally  require  the  Corps  to  reach  a 
permit  decision  in  a  maximum  of  90 
days.  The  second  proposal  would 
establish  an  administrative  appeals 
process  for  jurisdictional 
determinations,  permit  denials,  and 
administrative  penalties. 

High-value  Wetlands 

The  proposed  rule  contained  an 
exception  from  avoiding  or 
compensating  for  the  loss  of  wetlands 
that  would  have  applied  to  all  wetlands 
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in  Alaska.  No  distinction  was  made 
between  wetlands  that  exhibit  greater  or 
fewer  banctions  and  values. 

More  comments  were  received 
regarding  the  uniqueness  and  value  of 
Alaska’s  wetlands,  and  the  need  for 
protection  of  high-value  ones,  than  on 
any  other  issue.  A  few  comments 
recommended  ways  of  incorporating 
consideration  of  high-value  wetlands 
into  the  rule.  Many  comments 
addressed  functions  and  values  of 
Alaska’s  wetlands,  including  particular 
examples  of  high-value  wetland 
functions  or  particular  wetlands  in 
Alaska  that  exemplified  certain  high- 
values. 

A  majority  of  comments  on  the  issue 
indicated  that,  if  issued,  a  finahrule 
should  specifically  address  the  need  for 
protecting  high-value  wetlands.  To  this 
end,  a  number  of  comments  cited  the 
potential  loss  of  all  345,000  acres  of 
estuarine  intertidal  vegetated  wetlands, 
which  play  a  significant  role  in 
maintaining,  among  other  things,  much 
of  Alaska’s  fishing  industry.  Several 
comments  noted  fiiat  conflicts  between 
development  and  wetlands  are  highest 
in  coastal  areas,  where  building 
demands  and  valuable  habitat  coincide. 
Several  comments  also  questioned  to 
what  extent  EPA  considered  the 
potential  adverse  cumulative  impacts  of 
the  proposed  rule  on  wetlands- 
dependent  hydrologic  functions  and 
wildlife. 

However,  other  comments  stated  that 
the  proposed  rule  should  not  expressly 
provide  a  separate  level  of  protection  for 
high-value  wetlands.  Some  comments 
asserted  that  the  lack  of  clear  criteria  for 
distinguishing  high-value  wetlands  from 
low-value  wetlands  was  a  good  reason 
not  to  restrict  application  of  the  rule  to 
certain  wetlands  in  Alaska  and  argued 
that  attempts  to  apply  certain 
requirements  only  to  "high-value” 
wetlands  would  likely  be  a  difficult, 
expensive,  and  time-consuming  process. 
Other  comments  stated  that  almost  all 
the  State’s  high-value  wetlands  are 
already  protected  in  conservation  units. 
Others  stated  that  high-value  wetlands 
would  still  be  protected  through  State 
and  local  permitting  and  land  use 
management  programs.  'The  State  of 
Alaska  reiterated  its  commitment  to 
identify  and  protect  all  of  its  high-value 
wetlands  through  coastal  zone 
mtmagement.  State  freshwater  wetlands 
pollution  control,  and  other  regulations. 

Under  the  proposed  rule,  the 
requirement  to  avoid  or  compensate  for 
impacts  to  wetlands  in  Alaska  would  be 
removed,  thereby  requiring  only 
minimization  of  impacts  to  wetlands, 
including  high-value  ones.  Of  those 
comments  specifically  addressing  the 


mitigation  sequence,  most  favored  the 
option  of  maintaining  the  full  sequence 
of  avoidance,  minimization,  and 
compensation  for  high-value  wetlands. 
One  comment  stated  a  preference  for 
protecting  high-value  wetlands,  but 
allowing  the  development  of  low-value 
wetlands  where  unavoidable  and  with 
no  compensatory  mitigation  required. 

To  aadress  the  issue  of  how  to 
consider  high-value  wetlands, 
comments  suggested  a  variety  of 
classification  schemes.  One  approach 
recommended  applying  the  rule  on  an 
“ecoregion”  scale  (e.g.,  the  North 
Slope),  as  opposed  to  the  entire  State. 
One  comment  elaborated  that  it  would 
be  fair  to  "relax”  mitigation  sequence 
requirements  for  areas  like  the  North 
Slope,  but  not  for  areas  with  less 
abundant  wetland  types.  Others 
suggested  evaluating  the  one  percent 
wetlands  loss  on  a  watershed  basis, 
including  one  comment  that  asserted 
that  the  e.xception  for  the  entire  state  of 
Alaska  was  inappropriate  since  the 
importance  of  the  biological  values  and 
hydrologic  functions  of  individual 
wetlands  is  realized  on  a  much  smaller 
scale,  and  that  boundaries  should  be 
based  on  hydrologic  and/or  biological 
criteria. 

Another  approach  recommended 
general  permits  for  discharges  into 
specific  types  of  wetlands — black  spruce 
bog,  heath  tundra,  and  alpine  tundra — 
with  size  and  slope  restrictions.  One 
comment  further  suggested  retaining  the 
avoidance  requirement,  but  not  acre-for- 
acre  compensation,  for  wet  sedge 
tundra,  riverine,  lacustrine,  and 
palustrine  emergent  wetlands;  however, 
coastal  and  other  wetlands  would  be 
accorded  the  full  mitigation  sequence. 

Other  comments  listed  characteristics 
or  criteria  of  what  respondents 
indicated  help  define  high-value 
wetlands.  These  comments  focused 
primarily  on  the  habitat  values  that 
certain  wetlands  provide  for  wildlife 
and  fisheries,  as  well  as  a  number  of 
non-habitat  functional  characteristics.  In 
addition  to  wildlife  habitat 
characteristics,  comments  listed  as 
valuable,  wetlands  that  supported  sport, 
commercial,  and  subsistence  fisheries 
for  native  and  rural  non-native 
Alaskans,  as  well  as  tourism,  hunting, 
and  bird  watching.  Also  included  were 
wetlands  performing  hydrologic 
functions  such  as  retention  of 
sediments,  nutrients,  and  toxicants  or 
moderation  of  siuface  runoff. 

After  reviewing  these  comments,  EPA 
has  concluded  that  the  proposed  rule 
would  have  resulted  in  adverse  impacts 
to  wetlands,  including  those  of  high 
value.  We  were  particularly  concerned 
about  the  impact  the  proposed  rule 


w'ould  have  had  on  coastal  wetlands  in 
the  State.  According  to  the  National 
Marine  Fisheries  Service  (NMFS), 
substantial  marine  wetlands,  which  are 
of  particularly  great  value,  have  already 
been  lost  in  Alaska.  NMFS  noted  that 
coastal  wetlands  “are  critical  to  *  *  * 
Alaska’s  salmon  and  other  valuable 
species*  *  *”  and  that 
“disproportionately  high  development 
pressures  historically  have  been  focused 
on  this  small  but  critical  percentage.” 
EPA  also  agreed  with  the  U.S.  Fish  and 
Wildlife  Service’s  (USFWS)  concern 
that  the  proposed  rule  would  hinder 
management  efforts  for  several  federally 
listed  or  proposed  threatened  and 
endangered  species  that  utilize  Alaska’s 
wetlands,  as  well  as  hasten  the  listing  of 
additional  candidate  species. 

Moreover,  EPA  has  concluded  that 
modifying  the  rule  so  that  it  did  not 
apply  to  high-value  wetlands  was  not 
practicable.  At  this  time  there  is  no 
scientifically  defensible  method  to 
categorize  wetlands  by  value  on  an  a 
priori  basis  for  an  area  as  large  as  the 
State  of  Alaska.  However,  we  realize 
that  categorization  on  a  case-by-case 
basis  may  be  practicable,  and  that  the 
Section  404  regulatory  program  has 
appropriate  regulatory  mechanisms  to 
address  such  cases  where  determination 
of  alternatives  and  compensatory 
mitigation  are  either  not  required  or 
their  evaluation  is  limited.  For  example, 
general  permits  allow  actions  with 
minimal  impacts  to  proceed  with  little 
or  no  administrative  requirements,  most 
with  no  requirement  for  analyzing 
alternatives  or  performing  compensatory 
mitigation.  Fully  two-thirds  of  all 
Section  404  activities  in  Alaska  are 
conducted  under  general  permits. 

In  addition,  the  Section  404 
regulatory  program  already  allows 
flexibility  in  how  requirements  for 
analysis  of  alternatives  and 
compensatory  mitigation  are  achieved. 
EPA  and  the  Corps  issued  Section 
404(b)(1)  Guidelines  Flexibility 
Guidance  to  field  staff  to  clarify  and 
standardize  the  flexibility  afforded  in 
the  Guidelines  regarding  the  analysis  of 
project  alternatives,  based  on  the 
severity  of  environmental  impacts  of  the 
proposed  discharge.  That  guidance 
recomizes  that  all  wetlands  are  not  of 
equ^  value  and  clarifies  that  small 
projects  with  minor  impacts  are  subject 
to  less  rigorous  permit  review  than  for 
larger  ones  with  potentially  greater 
impact. 

In  addition,  planning  mechanisms 
such  as  watershed  plans,  advance 
identification,  special  area  management 
plans,  and  State  coastal  zone 
management  plans,  provide  the 
opportunity  to  incorporate 
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consideration  of  the  mitigation 
sequence.  The  mitigation  sequence  is 
considered  satisfied  when  proposed 
mitigation  is  in  accordance  with  specific 
provisions  of  a  Corps-EPA  approved 
comprehensive  plan  that  ensiares 
compliance  with  the  Section  404(b)(1) 
Guidelines.  Such  plans  can  result  in  a 
priori  decisions  on  the  suitability  of 
development  in  specific  areas  and  the 
issuance  of  general  permits  in  others. 

Finally,  as  discussed  above,  not  only 
do  existing  regulations  allow  a  Section 
404  permit  applicant  to  have  the 
avoidance  and/or  the  compensatory 
mitigation  components  of  the  mitigation 
sequence  considered  satisfied  where 
these  requirements  are  not  practicable, 
but  this  flexibility  is  being  implemented 
in  the  State  of  Alaska. 

Alaska’s  Wetland  Regulatory  Approach 

In  1992,  the  Alaska  Department  of 
Environmental  Conservation  received  a 
grant  from  EPA  to  develop  a  Statewide 
wetlands  management  and  conservation 
strategy.  The  principal  objective  of  this 
study  is  to  develop  a  hydrogeomorphic 
wetlands  classification  methodology 
specifically  applicable  to  Alaska’s 
wetlands.  This  functional  assessment, 
combined  with  local  experience  and 
expert  knowledge,  is  intended 
eventually  to  evaluate  and  rank  Alaska’s 
wetlands  according  to  their  value  and  to 
develop  corresponding  regulatory 
responses. 

A  number  of  comments  on  the 
proposed  rule  addressed  Alaska’s 
wetland  regulatory  approach  and  its 
relation  to  identifying  and  protecting 
high-value  wetlands.  A  majority  of 
comments  indicated  that  the  regulatory 
approach  should  not  be  integrated  into 
a  final  rule,  most  citing  that  they  did  not 
want  issuance  of  the  final  rule  delayed 
until  the  State  effort  could  be 
completed. 

Other  comments  provided  a  different 
perspective.  One  comment  indicated 
that  the  State’s  approach  is  unworkable 
and  that  the  hydrogeomorphic  data 
required  in  the  approach  is  lacking  for 
most  areas  and  will  be  expensive  to 
obtain.  Another  comment  stated  that  a 
final  rule  should  directly  address  the 
protection  of  high-value  wetlands  as 
identified  in  the  State  effort  and  through 
designation  by  the  USFWS,  although  no 
recommendation  was  made  as  to  how 
this  might  be  accomplished. 

EPA  supports  the  State  of  Alaska  in 
their  effort  to  develop  a  Statewide 
wetlands  management  and  conservation 
strategy,  including  development  of 
meth^ologies  to  evaluate  and 
document  wetlands  functions  and 
values.  However,  EPA  has  concluded 
tliat  the  infeasibility  of  conducting  a 


priori  wetlands  categorization  for  the 
entire  State,  coupled  with  the  status  of 
the  State  approach,  means  that  the 
State’s  efforts  could  not  be  used  to 
formulate  an  environmentally 
acceptable  final  rule.  However,  EPA 
anticipates  that,  when  completed,  the 
management  and  conservation  strategy 
will  serve  as  a  key  resource  in 
measuring  wetlands  values  for  permit 
decisions  in  the  State. 

Clinton  Administration  Wetlands  Plan 
and  Withdrawal  of  Proposed  Rule 

On  August  24, 1993,  the  Clinton 
Administration  issued  a  plan  for 
protecting  America’s  wetlands  that 
consists  of  a  comprehensive  package  of 
regulatory  improvements  and  non- 
regulatory  policies.  The  package 
supports:  the  interim  goal  of  no  overall 
not  loss  of  the  Nation’s  remaining 
wetlands:  an  efficient,  fair,  flexible,  and 
predictable  regulatory  program;  non- 
regulatory  programs  such  as  advance 
planning,  wetlands  restoration,  and 
public-private  cooperative  efforts; 
partnerships  with  Slate,  Tribal,  and 
local  governments;  and  policies  based 
upon  the  best  scientific  information 
available. 

Of  more  than  forty  actions  and 
recommendations  applicable  nationally, 
many  of  which  are  of  value  in 
improving  or  clarifying  wetlands  efforts 
in  Alaska,  the  Administration  plan 
contains  two  provisions  pertaining 
exclusively  to  the  State.  'The 
Administration  announced  that  the 
proposed  rule  would  be  withdrawn. 
However,  recognizing  the  need  to 
address  Alaska-specific  concerns  in  a 
fair,  flexible,  and  efficient  manner,  the 
Administration  plan  committed  EPA 
and  the  Corps  to  meet  with  Federal 
resource  agencies.  State  and  local 
governments,  representatives  of  Native 
villages,  industry  groups  including  oil 
and  fishing  interests,  and  environmental 
groups  to  consider  other 
enviroiunentally  appropriate  means  to 
assure  regulatory  flexibility  and  the 
feasibility  of  alternative  permitting 
procedures  in  Alaska. 

On  October  12, 1993,  the  Federal 
agencies  in  Alaska  announced  the 
Alaska  Wetlands  Initiative  and  invited  a 
diverse  and  comprehensive  group  of 
stakeholders  to  participate  in  a  series  of 
independently  facilitated  meetings  in 
Juneau,  Bethel,  Fairbanks,  and 
Anchorage  in  late  October  and  early 
November.  The  two-day  meetings 
offered  the  opportunity  for  stakeholders 
to  make  uninterrupted  presentations,  as 
well  as  to  discuss  concerns  in  a 
roundtable  format.  In  addition,  the 
public  was  invited  to  attend  these 
meetings,  make  an  oral  statement  at  the 


close  of  each,  to  submit  written 
comments,  and  to  participate  in  a 
Statewide  teleconference  linking  20 
locations  throughout  Alaska. 
Furthermore,  approximately  1,500 
letters  were  mailed  to  Alaskans  who 
over  the  last  several  years  had  applied 
for  Section  404  permits,  to  survey  their 
opinion  of  their  experience  with  the 
regulatory  program.  The  number  and 
variety  of  opportxmities  for  public 
comment  were  provided  to  ensure  that 
the  process  would  consider  the 
individual  opinions  of  Alaskans  who 
wished  to  express  themselves 
independent  of  a  particular  stakeholder. 

As  a  result  of  the  meetings  and  public 
comments  received,  a  series  of  11  draft 
issue  papers  for  public  review  was 
developed  by  EPA  and  the  Corps,  in 
conjunction  with  USFWS  and  NMFS. 
Each  draft  issue  paper  included  a 
general  background  discussion  of  that 
issue,  a  summary  of  the  stakeholder  and 
public  comments  received,  an  analysis, 
and  a  set  of  proposed  recommendations 
for  discussion.  ‘This  series  of  draft  issue 
papers,  which  was  distributed  on 
December  17, 1993,  served  as  the  focus 
of  discussion  at  a  final  set  of  stakeholder 
meetings  that  was  convened  in  January 
1994.  At  that  time  the  Corps  and  EPA 
sought  further,  more  focussed  input 
from  the  stakeholders  on  how  well  the 
draft  issue  papers  characterized  their 
concerns  and  how  well  the  proposed 
recommendations  for  discussion 
responded  to  those  concerns.  The  public 
was  again  invited  to  these  meetings, 
provided  with  an  open  microphone 
oppKjrtunity  at  the  conclusion  of  each 
meeting,  and  encouraged  to  comment  in 
writing  on  the  draft  issue  papers. 

Following  the  January  meetings  and 
public  comment  period,  the  four  Federal 
agencies  developed  a  draft  Summary 
Report  which  was  distributed  on  March 
28,  1994,  for  the  stakeholders  to  review. 
The  final  Summary  Report  was 
developed  in  light  of  these  comments 
and  in  coordination  with  the 
Administration’s  Interagency  Working 
Group  on  Wetlands  Policy  and  issued 
concurrent  with  this  Federal  Register 
notice. 

The  results  of  the  Alaska  Wetlands 
Initiative  address  1 1  major  areas  of 
concern  with  the  wetlands  regulatory 
program  identified  by  Alaskans.  These 
areas  include  the  mitigation  sequence: 
compensatory  mitigation;  no  overall  net 
loss  of  wetlands  goal;  alternative  permit 
processing  procedures;  the  individual 
permit  process;  State,  local,  and  Native 
roles;  advance  planning  and  watershed 
management;  wetlands  inventory, 
classification,  and  categorization; 
outreach  and  education;  special  Alaska 
circumstances — physical  environment; 
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and  special  Alaska  circumstances — legal 
issues. 

The  major  recommendations  of  the 
Alaska  Wetlands  Initiative  address  a 
number  of  regulatory  and  non- 
re^latory  actions,  including: 

(1)  Issue  written  clarification  that 
recognizes  existing  flexibility  to  reflect 
circumstances  in  Alaska  afforded  in  the 
Section  404(b)(1)  Guidelines  in 
implementing  alternatives  analysis  and 
compensatory  mitigation  requirements; 

(2)  Acknowledge  pre-application 
mitigation  efforts; 

(3  J  Encourage  greater  use  of  advance 
planning  that  incorporates 
consider'ilion  of  the  mitigation 
sequence; 

(4)  Initiate  a  mitigation  banking  pilot 
project  in  coordination  with  the  State; 

(5)  Assess  the  effectiveness  of 
mitigation  techniques  in  Alaska; 

(6)  Develop  a  comprehensive 
mitigation  strategy  for  past,  current,  and 
future  oil  and  gas  development 
activities  on  the  North  Slope; 

(7)  Explore  application  of  bonding 
procedures  for  permit  requirements; 

(8)  Issue  written  statement  clarifying 
that  although  the  Administration’s  goal 
of  no  overall  net  loss  of  wetlands  is 
National  policy,  it  will  not  always  be 
achieved  on  a  permit  by  permit  basis  in 
the  Section  404  regulator  program; 

(9)  Implement  Abbreviated  Permit 
Processing  Procedures  for  water, 
wastewater,  and  sanitation  facilities  in 
Alaskan  villages; 

(10)  Publicize  availability,  for  public 
review,  of  cumulative  impacts 
evaluations  for  General  Permits; 

(11)  Render  individual  permit 
decisions  within  90  days  consistent 
with  final  regulations  currently  being 
developed  for  the  Nation; 

(12)  Conduct  exit  polls  or  interviews 
with  permit  applicants; 

(13j  Seek  sufficient  regulatory 
resources  to  ensure  timely  decision 
making; 

(14)  Ihnvide  applicants  with  better 
information  on  how  to  respond  to 
comment  letters  received  as  part  of  the 
Corps’  public  notice  process; 

(15)  Establish  written  partnerships 
between  the  Federal  agencies  and  all 
interested  stakeholders  and 
organizations  regarding  the  Section  404 
re^latory  program; 

(16)  Institute  a  Native  liaison  position 
within  the  Corps; 

(17)  Piusue  multi-lingual 
communications  with  Native  interests; 

(18)  Provide  Alaska  priority  status  in 
terms  of  funding  for  development  of  a 
Wetland  Conservation  Plan; 

(19)  Place  greater  emphasis  on 
providing  assistance  for  wetlands 
planning  mechanisms  as  they  relate  to 
the  Section  404  regulatory  program; 


(20)  Develop  a  watershed-based 
demonstration  project; 

(21)  Centralize  wetlands  information; 

(22)  Accelerate  National  Wetlands 
Inventory  mapping  in  priority  areas; 

(23)  Issue  public  information 
materials; 

(24)  Coordinate  strategies  for  outreach 
and  education  efforts;  and 

(25)  Initiate  mobile  regulatory 
information  office. 

Conclusion 

EPA  concludes,  consistent  with  the 
Administration  Wetlands  Plan  and  as 
detailed  in  the  response  to  comments 
above,  that  the  proposed  rule  would 
result  in  avoidable  and  unmitigated 
adverse  impacts  to  wetlands  in  Alaska. 
Existing  flexibility  in  applying  the 
requirements  of  the  Section  404 
regulatory  program  in  combination  with 
actions  being  implemented  as  a  result  of 
the  Administration’s  Wetlands  Plan  are 
effective  in  addressing  Alaskan 
concerns  with  the  Section  404  program 
and  the  State’s  climatological  and 
physiographic  circumstances. 
Furthermore,  the  Alaskan  stakeholders 
and  public  who  participated  in  the 
Alaska  Wetlands  Initiative  have  helped 
to  define  these  specific  concerns  and  to 
recommend  ways  of  addressing  them  in 
an  environmentally  appropriate  manner. 

List  of  Subjects  in  40  CFR  Part  230 

Environmental  protection,  Alaska, 
Water  pollution  control,  Wetlands. 

Dated:  May  12, 1994. 

Carol  M.  Browner, 

Administrator,  Environmental  Protection 
Agency. 

Accordingly,  the  proposed  rule  to 
amend  40  CFR  part  230,  “Exception 
from  Wetlands  Mitigation  Sequence  for 
Alaska,’’  published  at  57  FR  52716 
(November  4, 1992),  is  withdrawal. 

[FR  Doc.  94-12245  Filed  5-18-94;  8:45  am) 
BILUNQ  CODE  6560-S<M> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
pocket  No.  FEMA-70dO] 

Proposed  Flood  Elevation 
Determinations;  Louisiana  et  al. 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  (100-year) 


flood  elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  (100-year)  flood  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  ea^  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  Usted  in  the  followring  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Micdiael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.'Or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 
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Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 


Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  amended  as  follows: 


PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  soq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329:  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§67.4  [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

City/town/county 

Source  of  flooding 

Location 

#  Depth  in  feet  above 
ground.  *  Elevation  in  feet. 
(NGVD) 

Existing 

Modified 

Louisiana  . 

Broussard  (Town) 

Cypress  Bayou  . 

Just  downstream  of  U.S.  Route  90  . 

None 

*20 

Lafayette  Parish. 

Just  upstream  of  Southern  Pacific  RaH- 

Norte 

*27 

road. 

Just  upstream  of  South  Morgan  Street  .... 

None 

•30 

Approximately  2,000  feet  upstream  of 

None 

•30 

Dustin  Circie. 

Cypress  Bayou  Ditch . 

Just  upstream  of  St  Des  Porres  Street  ... 

None 

•28 

Just  upstream  of  Oakview  Drive . 

None 

•30 

Maps  are  available  for  review  at  City  Halt,  416  East  Main  Street,  Broussard,  Louisiana 

Send  comments  to  The  Horxtrable  Charles  Langlinais,  Mayor,  Town  of  Broussard.  416  East  Main  Street,  Broussard,  Louisiana  70618. 


Louisiana  . 

Lafayette  (City)  La- 

Anselm  Coulee  . 

At  Ramblewood  Road . 

None 

*23 

fayette  Parish. 

Approximately  2,000  feet  upstream  of 

None 

*24 

Ramblewood  Road. 

Grenoviltieres  Swamp . 

At  the  confluerKe  with  Coulee  Des 

Norte 

*30 

Poches. 

Approximately  1,800  feet  downstream  of 

None 

*31 

North  Bernard  Street. 

Coulee  lie  Des  Cannes  .... 

Approximately  350  feet  downstream  of 

Norte 

*27 

West  Congress  Street 

Coulee  lie  Des . . 

At  H.  Mouton  Road . 

None 

*25 

Cannes  Latemal  2  . 

Approximately  4,000  feet  upstream  of  H. 

None 

*27 

Mouton  Road. 

Issac  Verot  Coulee  Lateral 

At  Failla  Road  . 

None 

*31 

At  Tolson  Road . 

None 

*32 

Issac  Verot  Coulee  Lateral 

At  U.S.  Ropte  339  . 

None 

*29 

2A. 

> 

At  East  Martial  Avenue  . 

None 

*31 

At  Rue  Louis  XIV  . 

None 

*32 

Lateral  F . 

At  the  confluerx:e  with  Coulee  lie  Des 

None 

*25 

Cannes. 

At  West  Congress  Street . 

None 

*29 

At  Dulles  Drive  . 

None 

*30 

At  Des  Jacques  Road . 

*32 

*33 

Vermilion  Lateral  2 

At  Driftwood  Road . 

Norte 

*16 

(Acadiana  Coulee). 

At  Bellview  Plantatioo  Road  . 

None 

*23 

Approximately  200  feet  upstream  of 

None 

*25 

Huval  Road. 

Approxirtrately  200  feet  upstream  of 

Norte 

*27 

Guidry  Ro^. 
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State 

City/town/county 

Source  of  flooding 

Location 

#  Depth  in  feet  above 
grourxj.  *  Elevation  in  feet. 
(NGVD) 

Existing 

Modified 

Maps  are  available  for  review  at  705  West  University  Avenue,  Lafayette,  Louisiana. 

SerxJ  comments  to  The  Honorable  Kenny  Bowen,  Mayor,  City  of  Lafayette,  705  West  University  Avenue,  Lafayette,  Louisiana  70501 . 


Louisiana  . 


Lafayette  Parish 
(Unincorporated 
Areas). 


Anselm  Coulee  . 

At  the  confluence  with  the  Vermilion  River 

*15 

*15 

At  State  Route  733  . 

*15 

*21 

Approximately  3000  feet  downstrea.m  of 
Ramblewood  Road. 

None 

*23 

At  Vincent  Road . 

None 

*26 

At  State  Route  339  . 

None 

*27 

Bayou  Carencro . 

At  Meche  Road . 

None 

*24 

At  State  Route  182  . 

None 

*28 

Approximately  200  feet  downstream  of 
U.S.  Route  167. 

None 

*30 

Approximately  500  feet  upstream  of 
Southern  Pacific  Railroad. 

None 

*32 

Approximately  6,600  feet  upstream  of 
^uthern  Pacific  Railroad. 

None 

*35 

Grenovillieres  Swamp . 

At  confluence  with  Coulee  Des  Poches  ... 

None 

*30 

Approximately  1,200  feet  upstream  of 
North  Bernard  Road. 

None 

*31 

Coulee  lie  Des  Cannes  .... 

Approximately  400  feet  downstream  of 
West  Congress  Street. 

None 

*27 

Just  downstream  of  Dulles  Drive . 

None 

*30 

At  Fenetre  Road  . 

None 

*31 

At  Old  Spanish  Trail . 

None 

*32 

Coulee  lie  Des  Cannes 
Lateral  2. 

At  the  confluence  with  Coulee  lie  Des 
Cannes. 

None 

*25 

Approximately  6,000  feet  upstream  of  the 
confluence  with  Coulee  lie  Des  Cannes. 

None 

*27 

Approximately  2,200  feet  downstream  of 
West  Congress  Street 

None 

*30 

Coulee  lie  Des  Cannes 
Lateral  5. 

Approximately  500  feet  upstream  of  the 
confluence  with  Coulee  lie  Des  Cannes. 

None 

*33 

Approximately  2,000  feet  upstream  of  the 
confluence  with  Coulee  lie  Dos  Cannes. 

None 

*36 

Approximately  6,500  feet  upstream  of  the 
confluence  with  Coulee  lie  Des  Cannes. 

None 

*40 

Just  downstream  of  Joe  Comeaux  Road  . 

None 

*42 

Cypress  Bayou  . 

Just  downstream  of  Bayou  Tortue  Road  .. 

None 

*18 

Approximately  250  feet  downstream  of 
U.S.  Route  90. 

None 

*20 

Just  upstream  of  State  Route  182 . 

None 

*26 

At  the  confluence  of  Cypress  Bayou  Ditch 

None 

*27 

Approximately  2,000  feet  upstream  of 
Dustin  Circle. 

None 

*30 

Cypress  Bayou  Ditch . 

At  the  confluence  with  Cypress  Bayou . 

None 

*27 

At  St  Des  Porres  Street . 

None 

*28 

At  State  Route  339  . 

None 

*27 

Lateral  2 

At  the  confluence  with  Issac  Verot  Coulee 
Lateral  2A. 

None 

*29 

At  Failla  Road  . 

None 

*31 

At  Bonin  Road . 

None 

*33 

At  La  Neuville  Road  No.  1  . 

None 

*35 

Issac  Verot  Coulee  Lateral 
2A. 

At  the  confluence  with  Issac  Verot  Coulee 
Lateral  2. 

None 

*29 

At  East  Martial  Avenue  . 

None 

*31 

At  Rue  Louis  XIV  . 

None 

*32 

Lateral  F . 

At  the  confluence  with  Coulee  He  Des 
Cannes. 

None 

*25 

At  Rue  De  Belier  Road . 

None 

*29 

At  Dulles  Drive  . 

None 

*30 

At  East  Pershing  Street  . 

*34 

*35 

Approximately  1 ,200  feet  upstream  of 
David  Mouton  Street. 

*36 

*36 

1  atAral  F9  . 

At  the  confluence  with  lateral  F . 

*30 

*29 

Just  downstream  of  Dulles  Drive . 

*31 

*30 

Approximately  1,000  feet  downstream  of 
Provost  Drive. 

*32 

*31 
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State 

CityAown/county 

Source  of  flooding 

Location 

#  Depth  In  feet  above 
ground.  *  Elevation  in  feet. 
(NGVD) 

Existing 

Modified 

At  Old  Spanish  Trail . 

*33 

*32 

Vermilion  Lateral  2 

At  the  confluence  with  Vermilion  River . 

None 

*15 

(Acadiana  Coulee) 

Approximately  700  feet  upstream  of 

None 

*25 

Huval  Road. 

Approximately  200  feet  upstream  of 

None 

*27 

Guidry  Road. 

West  Coulee  Mine  . 

Approximately  3,000  feet  upstream  of 

*38 

*38 

Interstate  Highway  10. 

At  Emile  Drive . 

None 

*38 

Approximately  2,600  feet  upstream  of 

None 

*41 

North  Dugas  Road. 

Maps  are  available  for  review  at  707  West  University  Avenue,  Lafayette,  Louisiana. 

Send  comments  to  The  Honorable  Walter  S.  Comeaux,  Jr.,  Lafayette  Parish  President.  707  West  University  Avenue,  Lafayette,  Louisiana 
70596. 


Louisiana . 

Scott  (City)  Lafay- 

Coulee  lie  Des  Cannes  .... 

At  Dulles  Drive  . 

None 

*30 

ette  Parish. 

- 

At  Fenetre  Road  . 

None 

*31 

At  Southern  Pacific  Railroad . 

None 

*32 

Lateral  F . 

At  West  Congress  Street . 

None 

*29 

At  Rue  De  Belier  Road . 

None 

*29 

At  Dulles  Drive  . 

None 

*30 

At  Des  Jacques  Road . 

*32 

*33 

At  Southern  Pacific  Railroad . 

*36 

*36 

Lateral  F2 . 

At  Dulles  Drive  . 

None 

*30 

Approximately  1,000  feet  downstream  of 

*32 

*31 

Provost  Drive. 

Just  downstream  of  West  Pershing  Street 

None 

*32 

Coulee  lie  Des  Cannes 

At  the  confluence  with  Coulee  lie  Des 

None 

*33 

Lateral  5. 

Cannes. 

At  State  Route  93  . 

None 

*35 

West  Coulee  Mine  . 

Approximately  3,000  feet  upstream  of 

*38 

*38 

Interstate  Highway  10. 

Approximately  4,300  feet  upstream  of 

None 

*38 

Interstate  Highway  10. 

Maps  are  available  for  review  at  City  Hall,  City  of  Scott,  445  Lions  Club  Road,  Scott,  Louisiana. 

Send  comments  to  The  Honorable  Hazel  Myers,  Mayor,  City  of  Scott, 

P.O.  Box  5:7.  Scott.  Louisiana  70583. 

Utah  . 

Utah  County  (Unin- 

Spanish  Fork  River . 

At  the  confluence  with  Thistle  and  Soldier 

N/A 

*5,055 

corporated 

Creeks. 

1 

Areas). 

Approximately  1 ,000  feet  downstream  of 

N/A 

••5,055 

' 

the  confluerx:e  with  Thistle  and  Soldier 
Creeks. 

Thistle  Creek . 

At  the  confluence  with  Spanish  Fork 

N/A 

•5,055 

River  and  Soldier  Creek. 

Approximately  1 ,200  feet  upstream  of  the 

N/A 

*5,060 

confluence  with  Spanish  Fork  River 
and  Soldier  Creek. 

Approximately  2,400  feet  upstream  of  the 

N/A 

*5,069 

confluence  with  Spanish  Fork  River 
and  Soldier  Creek. 

Soldier  Creek  . 

At  the  confluence  with  Thistle  Creek  and 

N/A 

•5,055 

Spanish  Fork  River. 

Approximately  1,000  feet  upstream  of 

N/A 

•5,069 

U.S.  Highway  89. 

Approximately  4,400  feet  upstream  of  the 

N/A 

*5,072 

confluence  with  Thistle  Creek  and 
Spanish  Fork  River. 

Maps  are  available  for  review  at  the  Utah  County  Engineering  Department,  2855  South  State  Street,  Provo,  Utah. 

Send  comments  to  The  Honorable  Clyde  R.  Naylor,  P.E.,  Utah  County  Engineer,  2855  South  State  Street,  Provo,  Utah  84606. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  “Flood  Insurance.”) 

Dated:  March  28, 1994. 

Richard  T.  Moore, 

Associate  Director  for  Mitigation. 

[FR  Doc.  94-12267  Filed  5-18-94;  8:45  am) 
BILUNG  CODE  6718-03-P 


44  CFR  Part  67 

[Docket  No.  FEMA-7093] 

Proposed  Flood  Elevation 
Determinations;  Illinois  et  al. 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  are  the  basis 
for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  ea^  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 


Directorate,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  each  community  listed 
below,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973, 42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 


elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
pohcies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127,  44  FR  19367, 
3  CFR,  1979  Cx)mp.,  p.  376. 

§  67.4  [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

Cityrtown/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 
ground.  ‘Elevation  in  feet 
(NGVD) 

Existing 

Modified 

Illinois . 

Bolingbrook  (Vil- 

Lily  Cache  Creek . 

Approximately  2,200  feet  downstream  of 

*619 

*620 

lage)  Will  County. 

224th  Avenue. 

Approximately  1,600  feet  upstream  of 

*657 

*658 

Naperville  Road. 

Lily  Cache  Lane  Tributary 

Approximately  920  feet  upstream  of  corv 

*673 

*674 

fluence  with  Lily  Cache  Creek. 

Approximately  6^  feet  downstream  of 

None 

*698 

State  Route  53. 

i 

Maps  available  for  inspection  at  the  Village  Hall/Zoning  Department,  375  West  Briarcliff  Road,  Bolingbrook,  Illinois. 

Send  comments  to  the  Honorable  Roger  C.  Claar,  Mayor  of  the  Village  of  Bolingbrook,  Will  County,  375  West  Briarcliff  Road,  Bolingbrook,  Illi¬ 
nois  60440-0951. 


lllinnL<:  . . 

.  1  Channahnn  fVil-  1 

Du  Page  River . 

At  confluence  with  Des  Plaines  River  . 

*511 

1  lage)  Will  County.  1 
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State 

City /town/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 
ground.  ‘Elevation  in  feet 
(NGVD) 

Existing 

Modified 

- 

Approximately  0.54  mile  downstream  of 
Bridge  Street. 

*511 

*512 

Maps  available  for  inspection  at  the  Village  Hall,  24441  West  Eames  Street,  Channahon,  Illinois. 

Send  comments  to  The  Honorable  Michael  Rittof,  Mayor  of  the  Village  of  Channahon,  Will  County,  24441  West  Eames  Street,  Channahon,  Il¬ 
linois  60410. 


Illinois . 

Crete  (Village)  Will 

Deer  Creek  . 

Upstream  face  of  Columbia  Street  Bridge 

None 

*693 

County. 

Approximately  1 ,950  feet  upstream  of  Co- 

None 

*696 

lumbia  Street  Bridge. 

Maps  available  for  inspection  at  the  Village  Hall,  524  West  Exchange  Street,  Crete,  Illinois. 


Send  comments  to  The  Honorable  Michael  Einhorn,  Mayor  of  the  Village  of  Crete,  Will  County,  P.O.  Box  337,  Crete,  Illinois  60417. 


Illinois . 

Frankfort  (Vil)  Will 

Hickory  Creek  Tributary  A 

Aproximately  75  feet  downstream  of 

None 

*710 

County. 

Saulic  Trail  Road. 

Approximately  75  feet  upstream  of  Saulic 

None 

*710 

Trail  Road. 

Hickory  Creek  . 

Approximately  750  feet  downstream  of 

None 

*676 

U.S.  Route  45. 

Approximately  0.4  mile  upstream  of  U.S. 

None 

*678 

Route  45. 

Maps  available  for  inspection  at  the  Village  Administration  Building,  432  West  Nebraska  Street,  Frankfort,  Illinois. 

Send  comments  to  The  Honorable  Raymond  Rossi,  Mayor  of  the  Village  of  Frankfort,  432  West  Nebraska  Street,  Frankfort,  Illinois  60423. 


Illinois . 

Joliet  (City)  Will 
County. 

Rock  Run  North . 

Downstream  face  of  Mound  Road  (at  cor¬ 
porate  limit). 

*546 

*547 

Approximately  1,200  feet  upstream  of 

*584 

*583 

Theodore  Street. 

Sunnyland  Drain  . 

Approximately  1,025  feet  downstream  of 

*591 

*592 

Canton  Farm  Road. 

At  Plainfield  Road  (U.S.  Route  30) . 

*607 

*604 

Sunnyland  Drain  Tributary 

At  Hennepin  Road  . 

*602 

*603 

Approximately  700  feet  downstream  of 

*608 

*605 

Statevilie  Road. 

Rock  Run  South  . 

At  confluence  with  Des  Plaines  River  . 

*513 

*514 

Approximately  1,500  feet  downstream  of 

*513 

*514 

Rock  Run  Tributary  No.  1  . 

U.S.  Route  6. 

At  confluence  with  Rock  Run  North  . 

*576 

*578 

Approximately  1 ,000  feet  upstream  of 

None 

*623 

Barber  Lane. 

Rock  Run  Tributary  No.  2  . 

Approximately  1 60  feet  of  confluence  with 

*576 

*577 

Rock  Run  North. 

Approximately  800  feet  upstream  of  Bar- 

None 

*622 

ber  Lane. 

Rock  Run  Tributary  No.  3  . 

Approximately  50  feet  downstream  of  Jef- 

*582 

*580 

ferson  Street. 

Approximately  250  feet  upstream  of  Bar- 

*628 

*632 

ney  Road. 

Hickory  Creek  . 

Approximately  1,150  feet  downstream  of 

*517 

*518 

McKinley  Avenue. 

Approximately  850  feet  upstream  of 

None 

*605 

Cougar  Road. 

Sugar  Run . 

At  Chicago  Street  (State  Route  55) . 

None 

*565 

Approximately  200  feet  downstream  of 

None 

*588 

Wildwood  Lane. 

Maps  available  for  inspection  at  the  City  Hall,  150  West  Jefferson  Street,  Joliet,  Illinois. 

Send  corrwnents  to  The  Honorable  Arthur  Schultz,  Mayor  of  the  City  of  Joliet,  Will  County,  150  West  Jefferson  Street,  Joliet,  Illinois  60431. 


lllirxHS . 

Lockport  (City)  Will 
County. 

Des  Plaines  River . 

Approximately  150  feet  upstream  of  W. 
9th  Street. 

None 

*565 

Approximately  250  feet  upstream  of  W. 

None 

*565 

9th  Street. 

Maps  available  for  inspection  at  the  City  Hall,  222  East  9th  Street,  Lockport,  Illinois. 

Send  comments  to  Mr.  Douglas  Blocker,  City  Planner,  Will  County,  222  East  9th  Street,  Lockport,  Illinois  60441. 

lllilVM.<i  . 

Plainfield  (Village) 
Will  County. 

Lily  Cache  Creek . 

Approximately  3,350  feet  downstream  of 
U.S.  Route  30. 

*592 

*593 
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State 

City /town/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 
ground.  *Elevation  in  feet 
(NGVD) 

Existing 

Modified 

Approximately  1,600  feet  upstream  of 

*599 

*601 

Lockport  Street. 

West  Norman  Drain . 

Downstream  side  of  State  Route  59  . 

*607 

*608 

Approximately  1 ,250  feet  upstream  of 

None 

*628 

U.S.  Route  30. 

Maps  availat'le  for  inspection  at  the  Village  Hall,  1 400  North  Division  Street,  Plainfield,  Illinois. 

Send  comments  to  The  Honorable  John  E.  Peterson,  Mayor  of  the  Village  of  Plainfield,  1400  North  Division  Street,  Plainfield,  Illinois  60544. 


Romeoville  (Vil- 

Des  Plaines  River . 

Approximately  600  feet  downstream  of 

*585^ 

*586 

Illinois . j 

lage)  Will  County. 

135th  Street  (Romeo  Road). 

Approximately  2,600  feet  upstream  of 

*587 

*588 

! 

135th  Street  (Romeo  Road). 

Maps  available  for  inspection  at  the  Village  Hall  Annex  Building,  17  Montrose  Drive,  Romeoville,  Illinois. 

Send  comments  to  Ms.  Sandra  Golden,  President  of  the  Village  of  Romeoville,  13  Montrose  Drive,  Romeoville,  Illinois  60441. 


Illinois .  Will  County  Unin-  Jackson  Branch  Creek  . 

corporated  Area. 

Hickor  y  Creek  Tributary  A 

Lily  C-nche  Creek  . 

Marley  Creek  . 

Naper\'ille  Road  T ributary  . 
Sunnyland  Drain  . 

Sunnyland  Drain  Tributary 
Western  Norman  Drain . 

Wolf  Creek . 

Dear  Creek  . 

Hickory'  Creek  T ributary  1  . 

Thorn  Creek . 

Des  Plaines  River . .’. . 

Springhole  Creek . 

Spring  Creek  Tributary  . 


Approximately  300  feet  downstream  of  None  *651 

Cherry  Hill  Road  Bridge. 

Upstream  face  of  Spencer  Road  Bridge  ..  None  *703 

Approximately  75  feet  upstream  of  Saulic  None  *710 

Trail  Road. 

Approximately  150  feet  upstream  of 
Saulic  Trail  Road. 

Approximately  3,570  feet  downstream  of  *592  *593 

U.S.  Route  30. 

At  Rockhurst  Road .  None  *696 

At  confluence  with  Hickory  Creek .  *636  *635 

App)roximately  450  feet  downstream  of  *642  *641 

Norfolk  Southern  Railway  Bridge. 

At  confluence  with  Lily  Cache  Creek .  *653  *655 

Approximately  850  feet  downstream  of  *654  *655 

Naperville  Road. 

Approximately  1,025  feet  downstream  of  *591  *592 

Caton  Farm  Road. 

Approximately  100  feet  upstream  of  Elgin,  *625  *621 

Joliet,  and  Eastern  Raihvay. 

At  Plainfield  Road  .  *606  *604 

Approximately  100  feet  upstream  of  Elign,  None  *615 

Joliet,  and  Eastern  Railway. 

Approximately  200  feet  downstream  of  *607  *610 

143rd  street. 

Approximately  0.6  mile  upstream  of  Fer-  None  *695 

guson  Road  (1 19th  Street). 

Upstream  side  of  Book  Road  .  *618  *620 

Approximately  0.7  mile  upstream  of  111th  None  *681 

Street. 

Approximately  1 .2  miles  upstream  of  None  *744 

Blackhawk  Drive. 

Approximately  1.3  miles  upstream  of  None  *744 

Blackhawk  Drive. 

Approximately  1.250  feet  downstream  of  Nne  *690 

Indiana  Court. 

Approximately  650  feet  downstream  of  None  *714 

U.S.  Route  45. 

Approximately  0.27  mile  upstream  of  None  *700 

Thorn  Creek  Drive. 

Approximately  0.39  mile  upstream  of  None  *701 

Thron  Creek  Drive. 

Approximately  600  feet  downstream  of  *585  *586 

135th  Street  (Romeo  Road). 

Approximately  1 .78  miles  upstream  of  *588  *589 

135th  Street  (Romeo  Road). 

Approximately  75  feet  upstream  of  Old  In-  None  *608 

dian  Boundary  Line  Road. 

Approximately  1 ,375  feet  upstream  of  Old  None  *611 

Indian  Boundary  Line  Road. 

Approximately  1,300  feet  downstream  of  None  *601 

Lioletta  Avenue. 

Approximately  900  feet  downstream  of  None  *607 

Lioletta  Avenue. 
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#Depth  in  feet  above 
ground.  ‘Elevation  in  feet 

State 

City/town/county 

Source  of  flooding 

Location 

(NGVD) 

Existing 

Modified 

Jackson  Creek . 

Approximately  1.26  miles  upstream  of  llli- 

None 

*599 

nois  Central  Gulf  Railroad. 

Approximately  1 .29  mites  upstream  of  llli- 

None 

*599 

nois  Central  Gulf  Railroad. 

Kankakee  River . 

Approximately  1 ,500  feet  east  along 

*537 

*535 

South  River  Road  from  its  intersection 
with  Jewel  Lane. 

Plum  Creek . 

Approximately  1 ,550  feet  upstream  of  the 

*645 

*646 

j 

county  boundary. 

Approximately  400  feet  upstream  of 

*661 

*660 

Richton  Road. 

Lily  Cache  Lane  Tributary 

Approximately  920  feet  upstream  of  con- 

*673 

*674 

fluence  with  Lily  Cache  Creek. 
Approximately  1,180  feet  downstream  of 

*694 

*691 

Lily  Cache  Lane. 

Maps  available  for  inspection  at  the  Health  Department,  Land  Use  Building,  501  Ella  Avenue,  Joliet,  Illinois. 
Send  comments  to  Mr.  Charles  R.  Adelman,  Executive  for  Will  County,  302  North  Chicago  Street,  Joliet,  Illinois  60431. 


Pennsylvania  . 

Allentown  (City)  Le- 

Trout  Creek . 

Approximately  1,180  feet  upstream  of 

*253 

high  County. 

confluence  with  Little  Lehigh  Creek. 

At  South  Albert  Street . 

*356 

Maps  available  for  inspection  at  the  City  Hall,  Engineering  Department,  4th  Floor,  Room  411, 435  Hamilton  Street,  Allentown,  Pennsylvania. 
Send  comments  to  the  Honorable  William  L.  Heydt,  Mayor  of  the  City  of  Allentown,  435  Hamilton  Street,  Allentown,  Pennsylvania  18101. 


South  Carolina . 

Briarcliffe  Acres 

Atlantic  Ocean  . 

North  of  the  intersection  of  Beach  Drive 

*13 

*15 

(Twn)  Horry 
County. 

and  Palmetto  Lane. 

Maps  available  for  inspection  at  the  Briarcliffe  Acres  Town  Hall,  106  Holly  Lane,  Myrtle  Beach,  South  Carolina. 

Send  comments  to  the  Honorable  Russell  A.  Gracy,  Mayor  of  the  Town  of  Briarcliffe  Acres,  Horry  County,  P.O.  Box  1250,  North  Myrtle 
Beach,  South  Carolina  29598. 


South  Carolina . 

Conway  (City) 

Waccamaw  River . 

Approximately  0.6  miles  downstream  of 

*9 

*10 

Horry  County. 

U.S.  Route  501. 

’ 

Just  downstream  of  Main  Street . 

*10 

*12 

Maps  available  for  inspection  at  the  Conway  City  Hall,  Building  Department,  1 003  3rd  Avenue,  Conway,  South  Carolina. 

Send  comments  to  the  Honorable  Ike  Long.,  Jr.,  Mayor  of  the  City  of  Conway.  Horry  County,  P.O.  Drawer  1075,  Conway,  South  Carolina 
29526. 


Virginia . 

Dumfries  (Town) 

Quantico  Creek . 

At  downstream  corporate  limits  . 

*10 

*8 

Prince  William 
County. 

Approximately  200  feet  downstream  of 

*25 

*28 

the  northbound  lane  of  1-95. 

Tributary  No.  1 

to 

At  confluence  with  Quantico  Creek  . 

*23 

*27 

Quantico  Creek. 

Approximately  100  feet  upstream  of  the 

*26 

*27 

conference  with  Quantico  Creek. 

Maps  available  for  inspection  at  the  Dumfries  Town  Hall,  Zoning  Administrator’s  Office,  101  South  Main  Street,  Dumfries,  Virginia. 
Send  comments  to  Ms.  Mary  Grace  Fariello,  Dumfries  Towm  Manager,  P.O.  Box  56,  Dumfries,  Virginia  22026. 


Virginia . 

Haymarket  (Town) 

North  Fork  Broad  Run  . 

At  downstream  corporate  limits  . 

None 

*324 

Prince  William 
County. 

At  upstream  corporate  limits . 

*341 

‘340 

Maps  available  for  inspection  at  the  Haymarket  Tovm  Hall,  15025  Washington  Street,  Haymarket,  Virginia 

Send  comments  to  the  Honorable  John  R.  Kapp,  Mayor  of  the  Town  of  Haymarket,  P.O.  Box  87,  Haymarket,  Virginia  22069. 


Virginia . 

Manassas  (City) 

Broad  Run . 

At  downstream  corporate  limits  . 

*174 

*175 

Prince  WHIiam 
County. 

At  upstream  corporate  limits . 

None 

*178 
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iiDepth  in  feet  above 
ground.  *  Elevation  in  feet 

State 

City/town/county 

Source  of  flooding 

Location 

(NGVD) 

Existing 

Modified 

Maps  available  for  inspection  at  the  City  Engineer's  Office.  9027  Center  Street,  Suite  203,  Manassas,  Virginia 
Send  comments  to  Mr.  John  Cartwright,  Manassas  City  Manager,  P.O.  Box  560,  Manassas,  Virginia  22110. 

Virginia . 

Manassas  Park 

Flat  Branch  Tributary  B  .... 

At  downstream  corporate  limits  . 

*166 

*165 

(City)  Prince  Wil¬ 
liam  County. 

Approximately  200  feet  upstream  of  cor- 

*166 

*165 

porate  limits. 

Maps  available  for  inspection  at  the  City  Hall,  One  Park  Center  Court,  Manassas  Park,  Virginia. 

Send  comments  to  Mr.  James  E.  Norlund,  Manassas  Park  City  Manager,  One  Park  Center  Court,  Manassas  Park,  Virginia  22111. 

Virginia . 

Occuquan  (Town) 

Occoquan  River . 

At  downstream  corporate  li.mits  . 

*11 

*13 

Prince  William 
County. 

At  upstream  corporate  limits . 

*12 

*18 

Maps  available  for  inspection  at  the  Occoquan  Town  Hall,  Office  of  the  Town  Clerk,  314  Mill  Street,  Occoquan,  Virginia. 

Send  comments  to  the  Honorable  William  C.  Barnes,  Mayor  of  the  Town  of  Occoquan,  P.O.  Box  195,  Occoquan,  Virginia  22125. 

Virginia . 

Prince  William 

Broad  Run  . 

At  confluerKe  Occoquan  River  . 

*169 

*173 

County  and  In¬ 
corporated  Areas. 


Bull  Run 


Bull  Run  Tributary 
Catharpin  . 


Cow  Branch 


Dawkins  Branch  .. 

Flat  Branch  . 

Holkums  Branch  . 

Kettle  Run . 

Little  Bull  Run  . 

Little  Creek . 

Marumsco  Creek 


Neabsco  Creek 


Neabsco  Creek  Tributary 
A. 


North  Fork  Broad  Run 
Occoquan  River . 


At  T.  Nelson  Ellliott  Dam  . 

At  confluence  with  Occoquan  River  . 

Approximately  100  feet  upstream  of  State 
Route  615. 

At  confluence  with  Bull  Run . 

At  State  Route  234  . 

At  confluence  with  Little  Bull  Run . . 

Approximately  100  feet  downstream  of 
Lightner  Road. 

Approximately  1,150  feet  upstream  of 
confluence  with  Neabsco  Creek  at  up¬ 
stream  side  of  Nippon  Road. 
Approximately  2,000  feet  upstream  of 
Telegraph  Road. 

At  confluence  with  Broad  Run  . 

Approximately  75  feet  upstream  of  South¬ 
ern  Railroad. 

At  confluence  with  Bull  Run . 

Approximately  950  feet  upstream  of  State 
Route  668  (Rixlew  Lane). 

At  confluerwe  with  Bull  Run . 

Approximately  0.5  mile  upstream  of  con¬ 
fluence  with  Bull  Run. 

At  confluence  with  Bull  Run . 

Approximately  0.6  mile  upstream  of  State 
Route  656  (Kettle  Run  Road). 

At  confluence  with  Bull  Run . 

Approximately  1 .6  miles  upstream  of 

State  Route  704  (Artemus  Road). 

At  confluence  with  Quantico  Creek  . 

Approximately  40  feet  upstream  of  Inn 
Road. 

Approximately  500  feet  downstream  of 
Featherstone  Road. 

Approximately  0.4  mile  upstream  of 

Hylton  Avenue. 

Approximately  0.64  mile  downstream  of 
U.S.  Route  1. 

Approximately  950  feet  upstream  of 

Prince  Dale  Drive. 

At  confluence  with  Neabsco  Creek  . 


Approximately  1 .8  miles  upstream  of 
State  Route  784. 

At  confluence  with  Lake  Manassas . 

Approximately  50  feet  upstream  of  State 
Route  1701  (Gaines  Roas). 

At  confluence  with  the  Potomac  River 


None 

•133 

None 

*169 

*211 

*261 

*306 

*9 

*160 

None 

None 

*169 

None 

*178 

None 

*175 

None 

*196 

None 

None 

None 

*8 

*110 

*10 

None 

*187 

*325 

None 

None 

None 


*250 

*137 

*412 

*166 

*217 

*264 

*309 

*8 


*161 

*204 

*261 

*164 

*119 

*174 

*246 

*174 

*224 

*193 

*374 

*8 

*135 

*9 

*108 

*9 

*189 

*189 

*326 

*292 

*434 
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State 


Cityrtown/courtty 


Source  of  fkxxfing 


Location 


#Depth  in  feet  above 
ground.  ‘Elevation  in  feet 
(NGVD) 


Existing 


Modified 


Powells  Creek . 

Purcell  Branch  . . 

Rocky  Branch  . 

Ouantico  Creek . 


Bun  Run  Tributary  A 


Bull  Run  Tributary  B _ 

Bull  Run  Tributary  C . 

Cannon  BrarKh . 


Cedar  Run 


At  confluence  with  Cedar  Run  and  Broad  |  *169  |  *173 

Run. 

At  confluence  with  the  Potomac  River  . I  None  I  *8 

Approximately  1,070  feet  upstream  of  |  None  |  *253 

ti^nnevitle  Road. 

Confluence  with  Occoquan  River . I  *146  1  *149 

Approximately  1  mile  upstream  of  Purcell  1  None  |  *239 

Road  (State  Route  634). 

Confluence  with  Broad  Run _ _ I  None  I  *222 

Approximately  100  feet  upstream  of  State  1  None  1  *312 

Route  619  (Linton  HaH  Road). 

At  confluence  with  the  Potomac  River  . ]  None  *1 1 

Approximatety  200  feet  upstream  of  con-  None  *61 

fluence  with  South  Fork  Ouantico 
Creek. 

At  confluence  with  Bull  Run .  *164  *159 

Approximately  580  feet  downstream  of  *164  *163 

Oak  Street 

At  confluence  with  Bun  Run .  *165  *161 

At  East  Rugby  Road . .  *165  *164 

At  confluence  with  Bull  Run .  *169  *164 

Downstream  of  Parklarx)  Street .  *169  *168 

At  confluence  with  Broad  Run .  *176  *175 

Approximately  3,260  feet  upstream  of  *176  *175 

confluence  with  Broad  Run. 

At  confluence  with  Occoquan  River  .  *169  *173 

Approximately  0.7  mile  upstream  of  con-  *172  *173 

fluence. 

At  confluence  with  Flat  Branch .  *173  *170 

Aproximately  600  feet  upstream  of  *173  *172 

cofluence  with  Flat  Branch. 

At  confluence  with  Flat  Branch .  *169  *165 

At  City  of  Manassas  Park  corporate  limits  *169  *165 

At  confluence  with  Flat  Branch .  *180  *182 

Approximately  770  feet  upstream  of  corv  *181  *182 

fluence  with  Flat  Branch. 

At  confluence  with  Occoquan  River  .  *130  *132 

Aproximately  1,000  feet  upstream  of  *131  *132 

State  Route  641. 

Entire  shoreline .  None  *292 

Approximately  20  feet  upstream  of  con-  *166  *165 

fluerK:e  with  Flat  Branch  Tributary  B. 

From  Freestone  Point  to  confluence  of  None  *8 

ChopawarTtisic  Creek. 

At  confluence  with  Potomac  River .  None  *8 

I  Approximately  0.9  mile  downstream  of  None  *8 

!  Jefferson  Davis  Highway. 

IConfluerrce  with  Flat  Branch .  *173  *170 

Approximately  650  feet  upstream  of  con-  *173  *172 

fluertce  with  Flat  Branch. 

Maps  available  for  inspection  at  the  Prince  William  County  Department  of  Public  Works.  Watershed  Management  Division,  4379  Ridgewood 
Center  Drive.  Prince  William.  Virginia. 

Serxf  comments  to  Mr.  James  H.  Mullen,  Prirx^e  WiHiam  County  Executive,  1  County  Complex  Court,  Prince  William,  Virginia  22192. 


Flat  Branch  Tributary  A  _.. 

Flat  Brar>ch  Tributary  B _ 

Flat  Brarnh  Tributary  C  .... 


Hooes  Run 


Lake  Manassas . 

Trftxjtary  No.  3  to  Flat 
Branch  Tributary  B. 
Potomac  River  . . 

Chopawomstc  Creek . 


Flat  Branch  Tributary  A  .... 


Virginia 


Ouantico  (Town) 

Potomac  River  (formely 

Just  upstream  of  River  Road . 

*10 

*8 

Prince  l^lliam 

Little  Creek). 

County. 

Just  downstream  of  Richmond,  Fred- 

*12 

*8 

ericksburg  arnl  Potomac  Railroad. 

Potomac  River . 

Approximately  250  feet  east  of  the 

*10 

*8 

intresection  of  Summers  Avenue  and 

Potomac  Avenue. 

Approximately  400  feet  north  of  the  inter- 

*10 

*8 

section  of  Broadway  and  Third  Street. 
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State 

City/town/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 
ground.  ‘Elevation  in  feet 
(NGVD) 

Existing 

Modified 

Maps  available  for  inspection  at  the  Town  of  Quantico  Treasurer/Clerk’s  Office,  507  C  Street,  Quantico,  Virginia. 

Send  comments  to  The  HorwaWe  Albert  R.  Gasser,  Jr.,  Mayor  of  the  Town  of  Quantico,  P.O.  Box  152,  Quantico,  Virginia  22134. 


Wisconsin  . 

Oshkosh  (City) 

Sawyer  Creek  . 

Just  downstream  of  Westfield  Street . 

•752 

•753 

Winnebago 

County. 

At  Ninth  Avenue . 

*772 

*773 

Maps  available  for  inspection  at  the  City  Hall.  Department  of  Community  Development.  215  Church  Avenue,  Oshkosh,  Wisconsin. 
Send  comments  to  Mr.  William  D.  Frueh,  Oshkosh  City  Manager,  215  Church  Avenue,  Oshkosh.  Wiscor^n  54901. 


(Catalog  of  Federal  Domestic  Assi.stance  No. 
83.100,  “Flood  Insurance.”) 

Dated;  March  28, 1994. 

Richard  T.  Moore, 

Associate  Director  for  Mitigation. 

(FR  Doc.  94-12268  Filed  5-18-94;  8:45  am) 
BILLMQ  CODE  STIB-OS-P 


44  CFR  Part  67 

[Docket  No.  FEMA-7091] 

Proposed  Flood  Elevation 
Determinations;  Delaware  et  al. 

AGENCY:  Federal  Emergency 
Management  Agency  FEMA. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  (100-year) 
flood  elevation  modifications  for  the 
commtmities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  (100-year)  flood  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  Nation^  Flood 
Insi^ance  Program  (NFIP). 

OATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 


Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW., 
Washington.  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  EMsaster  Protection  Act 
of  1973,  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 


proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.-. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§  67.4  [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proptosed  to  be 
amended  as  follows: 
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#  Depth  in  feet  above 

ground. 

State 

City/town/county 

Source  of  flooding 

Location 

*  Elevation  in  feet  (NGVD) 

Existing 

Modified 

Delaware . 

Bethany  Beach 

Atantic  Ocean  . 

At  Maplewood  Street  extended  . 

•12 

•15 

(Town)  Sussex 
County. 

At  intersection  of  Wiegand  Lane  and 

*6 

•7 

Central  Boulevard. 

Maps  available  for  inspection  at  the  Town  Hall,  214  Garfield  Parkway,  Bethany  Beach,  Delaware. 

Send  comments  to  Mr.  Dean  Phillips,  Town  Manager,  P.O.  Box  109,  Bethany  Beach,  Delaware  19930. 


Delaware . 

Bethel  (T own)  Sus- 

Broad  Creek . 

Approximately  1.3  miles  downstream  of 

None 

•6 

sex  County. 

County  Road  493  (Bethel  Bridge). 

Approximately  2,100  feet  downstream  of 

None 

•6 

County  Road  493  (Bethel  Bridge). 

Maps  available  for  inspection  at  the  l  own  Hall,  Sailors  Path,  Bethel,  Delaware. 

Send  comments  to  Mr.  Jeff  Hastings,  Bethel  Town  Courtcil  President,  P.O.  Box  5,  Bethel,  Delaware  19931. 


Delaware . 

Bridgeville  (T own) 

Bridgeville  Branch . 

Approximately  1,300  feet  downstream  of 

None 

•32 

Sussex  County. 

Business  U.S.  Route  13  (Main  Street). 

Approximately  1,650  feet  upstream  of 

None 

•38 

North  Cannon  Street. 

Maps  available  for  inspection  at  the  Town  Hall,  101  North  Main  Street,  Bridgeville,  Delaware. 

Serxj  comments  to  Mr.  Daryl  Tull,  Town  Council  President,  101  North  Main  Street  Bridgeville,  Delaware  19933. 


Delaware . 

Dagsboro  (T own) 

Pepper  Creek . 

At  confluence  of  Pepper  Creek  Fork  1  . 

•9 

•8 

Sussex  County. 

At  confluence  of  Pepper  Creek  Fork  3 . 

•14 

•15 

Pepper  Creek  Fork  No.  1  . 

At  confluence  with  Pepper  Creek . 

•9 

•8 

Approximately  0.4  mile  upstream  of  CON- 

None 

•28 

RAIL  bridge. 

Pepper  Creek  Fork  2 . 

Approximately  20  feet  upstream  of  corv 

•11 

•10 

fluence  with  Pepper  Creek. 

Approximately  0.4  mile  upstream  of  CON- 

None 

•31 

RAIL. 

Pepper  Creek  Fork  3 . 

At  confluence  with  Pepper  Creek . 

•14 

•15 

Approximately  1,200  feet  upstream  of 

None 

33 

County  Road  406  (Swamp  Road). 

Maps  available  for  irtspection  at  the  Town  Hall,  504  Main  Street,  Dagsboro,  Delaware. 

Send  comments  to  The  Honorable  S.  Bradley  Connor,  Mayor  of  the  Town  of  Dagsboro,  P.O.  Box  420,  Dagsboro,  Delaware  19939. 


Delaware . 

Dewey  Beach 

Atlantic  Ocean  . 

At  Cullen  Street  (extended)  . 

•13 

•15 

(Town)  Sussex 
County. 

Approximately  500  feet  east  of  intersec- 

•10 

#2 

tion  of  State  Route  1  and  Read  Avenue. 

Rehoboth  Bay . 

Approximately  800  feet  west  of  intersec- 

•7 

*8 

tion  of  U.S.  Route  1  and  Dagsworthy 
Avenue. 

Maps  available  for  inspection  at  the  Town  Hall,  105  Rodney  Avenue,  Dewey  Beach,  Delaware. 


Send  comments  to  The  Horrorable  James  Lavelle,  Mayor  of  the  Town  of  Dewey  Beach,  105  Rodney  Avenue,  Dewey  Beach,  Delaware 
19971. 


Delaware 


Fenwick  Island 

Atlantic  Ocean  . 

At  Cannon  Street  (extended) . 

•13 

•15 

(T own)  Sussex 
County. 

Approximately  300  feet  west  of  intersec¬ 
tion  of  Houston  Street  and  State  Route 
1. 

At  intersection  of  Shultz  Road  and 

•5 

•7 

Little  Assawoman  Bay . 

•4 

•6 

Dagsboro  Street. 

Maps  available  for  inspection  at  the  Town  Hall,  800  Coastal  Highway,  Fenwick  Island,  Delaware. 

Send  comments  to  The  Honorable  James  H.  Elliott,  Mayor  of  the  Town  of  Fenwick  Island,  800  Coastal  Highway,  Fenwick  Island,  Delaware 
19944. 


Delaware . 

Frankford  (Town) 

Vines  Creek  . 

Upstream  side  of  County  Road  376  (Main 

•32 

•30 

Sussex  County. 

Street). 

Upstream  corporate  limits . 

•32 

•31 

1 


I 


Maps  available  for  inspection  at  the  Frankford  Town  Hall,  5  Main  Street,  Frankford,  Delaware. 

Send  comments  to  Mr.  Steven  C.  Brought,  President  of  the  Frankford  Town  Council,  P.O.  Box  550,  Frarrkford,  Delaware  19945. 


Delaware . 

Greenwood  (Tovm)  Cart  Branch . 

Approximately  1,700  feet  downstream  of 

None 

*45 

Sussex  County. 

Governors  Avenue. 

Approximately  650  feet  upstream  of 

None 

*51 

CONRAIL. 

Maps  available  for  inspection  at  the  Town  Hall,  The  Plaza,  Greenwood,  Delaware. 

Send  comments  to  Mr.  Walter  Mars,  Town  Administrator,  P.O.  Box  216,  The  Plaza,  Greenwood,  Delaware  19950. 


Delaware . 

Henlopen  Acres 

Atlantic  Ocean  . 

At  Rolling  Road  (extended)  . 

*13 

*15 

(Town)  Sussex 
County. 

At  intersection  of  Rolling  Road  and 

*12 

*9 

Duneway  Avenue  (east  side  of 
Duneway  Avenue). 

Lewes  and  Rehoboth 

Approximately  500  feet  northeast  of  inter- 

*9 

*7 

Canal. 

section  of  Tidewaters  Road  and  Rolling 
Road. 

Approximately  1,000  feet  west  of  inter- 

*10 

*7 

section  of  Tidewaters  Road  and 
Zwaanendael  Road. 

Maps  available  for  inspection  at  the  Town  Hall,  104  Tidewaters  Road,  Henlopen  Acres,  Delaware. 

Send  comments  to  The  Honorable  Thomas  B.  Lewis,  Mayor  of  the  Town  of  Henlopen  Acres,  104  Tidewaters  Road,  Henlopen  Acres,  Dela¬ 
ware  19971. 


Delaware .  Laurel  (Town)  Sus-  Broad  Creek . 

Approximately  100  feet  upstream  of  Dela- 

*7 

*6 

sex  County. 

ware  Avenue. 

Downstream  side  of  Willow  Street . 

*7 

*6 

Rossakatum  Branch  . 

At  confluence  with  Broad  Creek . 

*7 

*6 

Approximately  0.7  mile  upstream  of  Oak 

None 

*23 

Lane  Drive. 

Georgetown  Road  Brartch 

Approximately  100  feet  upstream  of  con- 

*13 

*12 

fluence  with  Records  Pond. 

Approximately  1 ,400  feet  upstream  of 

*27 

*22 

County  Road  466  (Delaware  Avenue). 

Little  Creek . 

At  confluence  with  Broad  Creek . 

None 

*6 

Approximately  1 .0  mile  upstream  of 

None 

*13 

County  Road  492  (West  Sixth  Street). 

Maps  available  for  inspection  at  the  Town  Hall,  Poplar  and  Mechanics  Streets,  Laurel,  Delaware. 
Send  comments  to  Mr.  William  Hitch,  Town  Manager,  P.O.  Box  210,  Laurel,  Delaware  19956. 


Delaware . 

Lewes  (City)  Sus-  Delaware  Bay  . 

At  Roosevelt  Inlet . 

*12 

*14 

sex  County. 

At  intersection  of  Indiana  Avenue  and 

*9 

*10 

Bay  Avenue. 

Maps  available  for  inspection  at  the  City  Hall,  East  Third  Street,  Lewes,  Delaware. 

Send  comments  to  Ms.  Elaine  Bisbee,  Manager  of  the  City  of  Lewes,  P.O.  Box  227,  Lewes,  Delaware  19958. 


Delaware . 

Milford  (City)  Sus- 

Presbyterian  Branch  . 

At  downstream  side  of  Kings  Highway . 

*14 

*11 

sex  County. 

Approximately  1,350  feet  upstream  of 

*22 

*21 

Mispillion  River . 

U.S.  Route  113. 

At  downstream  side  of  State  Route  1 

None 

*9 

(Rehoboth  Boulevard). 

Approximately  0.6  mile  downstream  of 

None 

*9 

Deep  Branch . 

State  Route  1  (Rehoboth  Boulevard). 

At  downstream  side  of  State  Route  1  . 

None 

*9 

At  confluence  of  Mispillion  River  . 

None 

*9 

Maps  available  for  inspection  at  the  City  Hall,  201  South  Walnut  Street,  Milford,  Delaware. 
Send  comments  to  Mr.  Michael  Booker,  City  Manager,  P.O.  Box  159,  Milford,  Delaware  19963. 


1  Delaware . 

Millsboro  (Town)  Iron  Branch  . 

At  confluence  with  Whartons  Branch  . 

*6 

*8 

Sussex  County. 

Approximately  0.5  mile  upstream  U.S. 

*18 

*19 

Route  1 1 3. 
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State 

City/town/county 

Source  of  flooding 

Location 

#  Depth  in  feet  above 
ground. 

*  Elevation  in  feet  (NGVD) 

Existing 

Modified 

Indian  River . 

Approximately  0.8  mile  downstream  of 

*6 

*8 

State  Route  24  (Main  Street). 

Approximately  50  feet  dowrrstream  of 

None 

*10 

confluence  of  Bark  Pond  and  Mirey 

Branch. 

Betts  PorxJ  . 

At  confluence  with  Millsbcro  Pond  . 

None 

*9 

■ 

Approximately  750  feet  downstream  of 

None 

•15 

U.S.  Route  13. 

Maps  available  for  inspection  at  the  l  own  Hall,  322  Wilson  Highway,  Millsboro,  Delaware. 

Send  comments  to  The  Honorable  Thelma  Morroe,  Mayor  of  the  Town  of  Millsboro,  322  Wilson  Highway,  Millsboro,  Delaware  19966. 


Delaware . 

Millville  (Town) 

White  Creek . 

Approximately  900  feet  u  pstream  of  Old 

None 

*8 

Sussex  County. 

Mill  Road. 

Approximately  150  feet  upstream  of  War- 

None 

*12 

ren  Road. 

Maps  available  for  inspection  at  the  Millville  Service  Center,  Comer  of  County  Road  347  and  Route  26,  Millville,  Delaware. 

Send  comments  to  The  Honorable  Amos  F.  Evans,  Mayor  of  the  Town  of  Millville,  Route  26,  Box  430,  Millville,  Delaware  19970. 


Delaware 


Milton  (Town)  Sus- 

Ingram  Branch  . 

At  cor.fluence  with  Wagamons  Pond . 

*11 

*9 

sex  County. 

Approximately  200  feet  downstream  of 

*11 

*9 

CONRAIL. 

Round  Pole  Branch  . 

At  upstream  side  of  County  Road  88  (At- 

None 

*9 

lantic  Avenue). 

Approximately  700  feet  upstream  of  Can- 

None 

*20 

nery  Bridge. 

Maps  available  for  inspection  at  the  Town  Hall,  101  Federal  Street,  Milton,  Delaware. 

Send  comments  to  Mr.  Phillip  Bowman,  Town  of  Milton  Building  Official,  101  Federal  Street,  Milton,  Delaware  19968. 


Delaware . 

Ocean  View 

Iixlian  River  Bay  Affecting 

Approximately  0.6  mile  downstream  of 

*6 

*8 

(T own)  Sussex 
County. 

Wfiite  Creek. 

confluence  of  White  Creek  Ditch. 

At  confluence  of  White  Creek  Ditch  . 

*6 

*8 

Indian  River  Bay  Affecting 

At  confluence  with  White  Creek  . 

*6 

*8 

White  Creek  Ditch. 

Approximately  0.4  mile  upstream  of 

None 

*8 

County  Road  84  (Central  Avenue). 

Maps  available  for  inspection  at  the  l  own  Hall,  32  Oakwood  Avenue,  Ocean  View,  Delaware. 

Send  comments  to  Mr.  Joseph  Lobb,  Ocean  View  Town  Manager,  P.O.  Box  3,  Ocean  View,  Delaware  19970. 


Delaware . 

Rehoboth  Beach 

Atlantic  Ocean  . 

At  Delaware  Avenue  (extended) . 

*13 

*15 

(City)  Sussex 
County. 

Approximately  750  feet  northeast  of  inter- 

*12 

*9 

section  of  Surf  Avenue  and  Henlopen 
Avenue. 

Lewes  and  Rehoboth 

Intersection  of  Lewes  and  Rehoboth 

*9 

*7 

Canal. 

Canal  and  Rehoboth  Avenue. 
Approximately  2.3  miles  north  of  intersec- 

*9 

*10 

tion  of  Lewes  and  Rehoboth  Canal  artd 
Rehoboth  Avenue. 

Maps  available  for  inspection  at  the  City  Hall,  Building  and  Licensing  Office,  229  Rehoboth  Avenue,  Rehoboth  Beach,  Delaware. 
Serxj  comments  to  Mr.  Gregory  Ferrese,  City  Manager,  P.O.  Box  C,  Rehoboth  Beach,  Delaware  19971. 


Delaware . 

Seaford  (City) . 

Herring  Run 

(Williams 

At  confluence  with  Clear  Brook  (Williams 

*12 

*10 

Pond). 

Pond). 

Sussex  County. 

1 

At  upstream  corporate  limits . 

*29 

*30 

Nanticoke  River 

Approximately  0.6  mile  downstream  of 

*8 

*6 

CONRAIL 

Approximately  0.5  mile  upstream  of  corv 

*8 

*6 

fluence  of  Clear  Brook. 

Clear  Brook 

(Williams 

At  confluence  with  Nanticoke  River . 

*8 

*6 

Pond). 

Approximately  450  feet  upstream  of  U.S. 

None 

*10 

Route  13. 
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State 

City /towa  county 

V 

Source  of  flooding 

Location 

#  Depth  in  feet  above 
ground. 

'Elevation  in  feet  (NGVD) 

Existing 

Modified 

Maps  available  for  inspection  at  the  City  Hall,  302  East  King  Street,  Seaford,  Delaware. 

Send  comments  to  Mr.  Arthur  Marvel,  Head  of  Building  Inspection,  P.O.  Box  1100,  Seaford,  Delaware  19973. 


Delaware . 

Selbyville  (Town)  ... 

Buntings  Branch  . 

Approximately  1,000  feet  downstream  of 

None 

'12 

State  Route  54. 

Sussex  County. 

At  confluence  of  Polly  Branch  . 

None 

'25 

Sandy  Branch  . 

At  confluence  of  Polly  Branch  . 

None 

'25 

At  downstream  side  of  County  Road  60 

None 

'38 

(Gumboro  Road). 

Maps  available  for  inspection  at  the  Town  Hall,  68  West  Church  Street,  Selbyville,  Delaware. 
Send  comments  to  Mr.  Pete  Nilles,  Town  Manager,  P.O.  Box  106,  Selbyville,  Delaware  19975. 


Delaware . 

Slaughter  Beach 

Delaware  Bay  . 

At  Virginia  Avenue  (extended) . 

'12 

'14 

(T  own). 

Sussex  (bounty  . 

At  intersecton  of  Slaughter  Neck  Road 

'10 

'9 

and  Bay  Avenue. 

Maps  available  for  inspection  at  the  Town  Office/Slaughter  Beach  Fire  Hall,  Bay  Avenue,  Slaughter  Beach,  Delaware. 

Send  comments  to  The  Honorable  A.  James  Wilgus,  Mayor  of  the  Town  of  Slaughter  Beach,  Route  1,  Box  404B,  Milford,  Delaware  19963. 


Delaware . 

South  Bethany 

Atlantic  Ocean  . 

At  South  9th  Street  (extended) . 

'11 

'15 

(Town). 

Sussex  County . 

At  intersecton  of  Canal  Drive  and  West 

'4 

'6 

8th  Street. 

Approximately  300  feet  east  of  intersec- 

•To 

e2 

tion  of  State  Route  1  and  Indian  Street. 

Maps  available  for  inspection  at  the  Town  Hall,  402  Evergreen  Road,  South  Bethany,  Delaware. 

Send  comments  to  The  Honorable  Joe  Schaefer,  Mayor  of  the  Town  of  South  Bethany,  402  Evergreen  Road,  South  Bethany,  Delaware 
19930. 


Sus.sex  County  ., 
(Unincorporated 
A.'-eas). 


Bridgeville  Branch 


Broad  Creek 


Pepper  Creek  Fork  1 


Pepper  Creek  Fork  3 


Georgetown  Road  Branch 


Round  Pole  Branch 


Broadkill  River 


Cart  Branch 


Cedar  Creek 


Church  Branch 


Clear  Brook 


Upstream  of  U.S.  Route  13  . 

Approximately  900  feet  upstream  of  U.S. 
Route  13. 

At  downstream  corporate  limits  for  Town 
of  Bethel. 

Downstream  side  of  U.S.  Route  13 . 

At  confluence  with  Millsboro  Pond  . 

Approximately  100  feet  upstream  of 
County  Road  328. 

At  confluence  with  Millsboro  Pond  . 

Downstream  side  of  U.S.  Route  113 . 

At  confluence  with  Pepper  Creek  . 

Approximately  0.4  mile  upstream  of  CON- 
RAIL. 

Approximately  75  feet  upstream  of  con¬ 
fluence  with  Pepper  Creek. 
Approximately  0.2  mile  upstream  of 
County  Road  406. 

At  confluence  with  Broad  Creek . 

Approximately  0.3  mile  upstream  of 
County  Road  466. 

Approximately  200  feet  upstream  of  Front 
Street. 

Approximately  700  feet  upstream  of  Can¬ 
nery  Bridge. 

Approximately  1  mile  downstream  of  con¬ 
fluence  of  Round  Pole  Branch. 

At  confluence  of  Round  Pole  Branch  . 

At  upstream  side  of  U.S.  Route  13  . 

Approximately  650  feet  upstream  of 
CONRAIL. 

At  upstream  side  of  State  Route  30 . 

Approximately  0.8  mile  upstream  of  U.S. 
Route  113. 

At  upstream  side  of  County  Road  224  . 

Approximately  50  feet  upstream  of  Coun¬ 
ty  Road  227. 

At  confluence  with  Nanticoke  River . 
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Source  of  flooding 

9 

Location 

Deep  Creek . 

Approximately  0.3  mile  upstream  of 
County  Road  46. 

At  confluence  with  Nanticoke  River . 

Deep  Branch . 

Approximately  0.7  mile  upstream  of  corv 
fiuence  of  Tubbs  Brarxjh. 

Just  upstream  of  State  Route  1  . 

Chapel  Branch . 

At  Marshall  Street  . 

At  confluence  with  Burton  Pond  . 

Approximately  1 2  miles  upstream  of  con- 

Herring  Creek  . 

Hopkins  Prong 
Unity  Branch  ... 


Indian  River 


Ingram  Branch 


Iron  Brarrch 


Love  Creek 


Mirey  Branch 


Nanticoke  River 


Pepper  Creek 


Martin  Branch  (Red 
Pond). 


Rossakatum  Branch 


Sowbndge  Brartch 


Tantrough  Branch 


Vines  Creek 


Whartons  Branch 


White  Creek 


#  Depth  in  feet  above 
ground. 

*  Elevation  in  feet  (NGVD) 


Existing 


fiuence  with  Burton  Pond. 

Approximately  0.8  mile  downstream  of 
confluence  of  Hopkins  Prong. 

At  confluence  of  Chapel  Branch . 

At  confluence  with  Herring  Creek . 

At  confluence  of  Phillips  Brartch . 

At  confluence  of  Phillips  Branch . 

Approximately  0.5  mile  upstream  of 
County  Road  302. 

At  confluence  of  Warwick  Gut  . 

At  confluence  of  Bark  Pond  and  Mirey 
Branch. 

At  confluence  with  Pemberton  Brartch 
(Wagamons  Pond). 

Approximately  50  feet  upstream  of  Coun¬ 
ty  Road  319. 

At  confluerrce  with  Whartons  Branch  . 

Approximately  0.5  mile  upstream  of  U.S. 
Route  113. 

At  confluence  with  Broad  Creek  . 

Approximately  1 .2  miles  upstream  of 
County  Road  492. 

At  upstream  side  of  State  Route  24  . 

Approximately  0.8  mile  upstream  of  con¬ 
fluence  of  Goslee  Creek. 

At  confluence  with  Millsboro  PorxJ  . 

Approximately  0.5  mile  upstream  of 
County  Road  326. 

At  confluence  of  Morgan  Branch . 

Approximately  3.3  miles  upstream  of  corv 
fluence  of  Deep  Creek. 

Approximately  2.4  miles  downstream  of 
confluence  of  Pepper  Creek  Fork  1. 

At  confluence  of  Pepper  Creek  Fork  1  . 

At  upstream  of  State  Route  1  . 

Approximately  1.1  miles  upstream  of 
County  Road  261. 

Approximately  150  feet  downstream  of 
County  Road  69. 

Approximately  0.7  mile  upstream  of 
County  Road  69. 

Approximately  500  feet  downstream  of 
Northbound  State  Route  1 . 
Approximately  1,100  feet  upstream  of 
U.S.  Route  226. 

Approximately  600  feet  upstream  of  U.S. 
Route  113. 

Approximately  0.6  mile  upstream  of  con¬ 
fluence  of  Beaverdam  Branch. 
Approximately  0.8  mile  downstream  of 
County  Road  92. 

Approximately  0.5  mile  upstream  of 
County  Road  376. 

At  confluence  with  Indian  River . 

Approximately  75  feet  upstream  of  Courv 
ty  Road  334. 

Approximately  0.7  mile  downstream  of 
confluence  of  White  Creek  Ditch. 
Approximately  150  feet  upstream  of  War¬ 
ren  Road. 
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State 


City /towrv  county 


Source  of  flooding 


Buntings  Branch  .. 

SarxJy  Branch  . 

White  Creek  Ditch 
Slaughter  Creek  .. 


Pemberton  Branch 

(Wagamons  Pond). 


Delaware  Bay 


Delaware  Bay  (Break 
Water  Harbor). 

Rehoboth  Bay  . 


Indian  River  Bay  . 

Little  Assawoman  Bay 


Location 


#  Depth  in  feet  above 
ground. 

‘Elevation  in  feet  (NGVD) 


Existing 


Chesapeake  Bay 
Herring  Run  . 

Atlantic  Ocean  ... 


Approximately  1,000  feet  downstream  of 
State  Route  54. 

At  confluence  of  Polly  Branch  . 

At  confluence  of  Polly  Branch  . 

Approximately  75  feet  upstream  of 
Gumboro  Road. 

At  confluence  with  White  Creek  . 

Approximately  0.4  mile  upstream  of 
County  Road  84  (Central  Avenue). 
Approximately  0.3  mile  downstream  of 
State  Route  1. 

At  State  Route  1  . . . 

At  confluence  with  Broadkill  River . 

Approximately  50  feet  downstream  of 
CONRAIL 

Approximately  2,000  feet  north  of  inter¬ 
section  of  Farm  Lane  and  County  Road 
201. 

Approximately  1  mile  northeast  of  inter¬ 
section  of  State  Route  36  and  County 
Road  203. 

Approximately  1 .5  miles  south  of  intersec¬ 
tion  of  U.S.  Route  19  and  Engineering 
Road. 

At  intersection  of  County  Road  298  and 
Guinea  Creek. 

Approximately  1 .000  feet  east  of  intersec¬ 
tion  of  State  Route  1  and  Key  Box 
Road. 

At  Gut  Poi.nt  . 

At  Indian  River  Inlet  . 

At  intersection  of  Dirickson  Creek  and 
County  Road  384. 

Approximately  1 ,000  feet  east  of  intersec¬ 
tion  of  State  Route  1  and  Ocean  Park 
Lane. 

Nanticoke  River  and  Broad  Creek . 

At  confluence  of  Clear  Brook  (Williams 
Pond). 

Approximately  0.7  mile  upstream  of  Alter¬ 
nate  U.S.  Route  13. 

Approximately  1 .500  feet  northeast  of 
intersection  of  County  Road  267  and 
Access  Road. 

At  Beach  Avenue  extended  . 


Modified 


None 

None 

None 

None 

•6 

None 

None 

None 

None 

None 

•9 


‘13 

*10 

•6 

•13 


•6 

■13 

•4 


None 

None 

None 

•9 

‘13 


‘12 

‘25 

‘25 

‘38 

‘8 

•8 

‘9 

•9 

•9 

‘11 

‘  r 


‘  14 


‘8 

‘15 

•6 

‘15 


•6 

•10 

■26 

■11 

■  15 


Maps  available  for  inspection  at  the  Planning  and  Zoning  Office,  Courthouse  Circle.  Georgetown.  Delaware. 

Send  comments  to  Mr.  Robert  Stickles,  Sussex  County  Administrator,  P.O.  Box  589,  Georgetown,  Delaware  19947. 


Illinois . . . 

Grundy  County 

East  Fork  . 

At  Interstate  80  (downstream  county 

*535 

•533 

(Unincorporated 

Areas). 

Nettle  Creek . 

boundary). 

Approximately  0.9  mile  upstream  of  Gore 

*  556 

•555 

Road. 

Maps  available  for  inspection  at  Gaindy  County  Administration  Building,  1320  Union  Street.  Morns,  Illinois. 

Send  comments  to  Mr.  Donald  Kaufman,  Grundy  County  Board  Chairman,  1320  Union  Street,  Morris.  Illinois  60450. 


New  Hampshire  .... 

Bedford  (Town) 

McQuade  Brook . 

Approximately  925  feet  downstream  of 

- 1 

‘242 

•241 

Hillsborough 

County. 

Beals  Road. 

*292 

Approximately  265  feet  upstream  of  North 

None 

Amherst  Road. 

McQuade  Brook — Split 

At  divergence  from  McQuade  Brook  . 

None 

*262 

Flow. 

Approximately  300  feet  upstream  of  Graf- 

None 

‘254 

ton  Drive. 

Pointer  Club  Brook  . 

Upstream  of  Bach  River  Road . 

None 

‘214 

Approximately  50  feet  upstream  of  Forest 

None 

‘227 

Drive. 

1 
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State 

City/towa'county 

Source  of  flooding 

Location 

#  Depth  in  feet  above 
grourxj. 

*  Elevation  in  feet  (NGVD) 

Existing 

Modified 

Maps  available  for  inspection  at  the  Town  Manager’s  Office,  Hillsborough  County,  24  North  Amherst  Road,  Bedford,  New  Hampshire. 

Send  comments  to  Ms.  Artherline  Robersen,  Bedford  Town  Manager,  Hillsborough  County,  24  North  Amherst  Road,  Bedford,  New  Hampshire 
03110. 


New  Hampshire  .... 

Gorham  (Town) . 

Peabody  River . 

At  downstream  corporate  limits  . 

•757 

*760 

Coos  County  . 

Approximately  300  feet  upstream  of  corv 

None 

*1,060 

fiuerx^e  of  Townline  Brook. 

Maps  available  for  inspection  at  the  Gorham  Town  Manager's  Office,  20  Park  Street,  Gorham,  New  Hampshire. 
Send  comments  to  Ms.  Kelly  A.  Goddard,  Gorham  Town  Manager,  20  Park  Street,  Gorham,  New  Hampshire  03581. 


New  Hampshire  .... 

Raymond  (Town) 

Lamprey  River  . 

Approximately  80  feet  downstream  of  Ep- 

*186 

*187 

Rockingham 

County. 

ping  Road. 

Approximately  1 .2  miles  upstream  of 

*216 

*217 

Dudley  Road. 

Maps  available  for  inspection  at  the  i  own  Office,  4  Epping  Street.  Raymond,  New  Hampshire. 

Send  comments  to  Ms.  Martha  Roy,  Town  Manager  of  the  Town  of  Raynnond,  Rockingham  County,  4  Epping  Street,  Raymond,  New  Hamp¬ 
shire  03077. 


Oklahoma 


Osage  County  (Urv 

Arkansas  River  . 

Approximately  2.0  miles  downstream  of 

None 

*922 

incorporated 

Areas). 

U.S.  Route  60. 

At  Kaw  Lake  Dam . 

None 

*951 

Bird  Creek . 

Approximately  1.3  miles  upstream  of 

None 

*637 

State  Route  20. 

Approximately  1.5  miles  upstream  of  U.S. 

None 

*823 

Route  60  and  State  Route  1 1 . 

Sand  Creek . 

At  county  boundary  approximately  0.9 

None 

*670 

mile  downstream  of  State  Route  1 23. 
Approximately  1 .6  miles  upjstream  of  corv 

None 

*690 

fluertce  with  Panther  Creek. 

Homing  Creek . 

Approximately  600  feet  downctream  of 

None 

*624 

Texas  and  Pacific  Railroad. 

At  confluence  of  Quapaw  Creek . 

None 

*642 

Clear  Creek . 

Approximately  0.3  mile  upstream  of  U.S. 

None 

*820 

Highway  60  and  State  Highway  1 1 . 
Approximately  0.35  mile  upstream  of  U.S. 

None 

*820 

Highway  60  and  State  Highway  1 1 . 

Delaware  Creek . 

At  county  boundary  approximately  3.7 

None 

*619 

miles  downstream  of  County  Road. 
Approximately  5  miles  upstream  of  county 

None 

*637 

boundary  at  the  most  upstream  cross¬ 
ing  of  County  Road. 

Flat  Rock  Creek:  Approximately  1,200 

None 

*648 

feet  downstream  of  confluence  of  Flat 
Rock  Creek. 

Tributary  B:  Approximately  1,5CX)  feet  up- 

."Jone 

*717 

stream  of  Osage  Drive. 

Quapaw  Creek . ; . 

At  confluence  with  Homing  Creek  . 

None 

*643 

Approximately  1.5  mile  upstream  of  corv 

None 

*701 

fluence  of  East  Prong  Creek. 

Butler  Creek . 

At  Sunset  Boulevard  . 

None 

*677 

Approximately  5.4  miles  upstream  of  Surv 

Jone 

*707 

set  Boulevard. 

Rock  Creek . 

At  confluertce  with  Hominy  Creek  . 

None 

*625 

Approximately  2.5  miles  upstream  of 

None 

*643 

County  Road. 

Javine  Creek . 

Approximately  600  feet  downstream  of 
144th  Street. 

None 

*641 

Approximately  0.7  mile  upstream  of  144th 

None 

*655 

Street. 

Penn  Creek . 

Approximately  300  feet  downstream  of 
corporate  limits. 

None 

*781 

Approximately  0.5  mile  upstream  of  con- 

None 

*791 

fluence  of  “B”  Creek. 

Claremore  Creek  . 

Approximately  300  feet  downstream  of 
Missouri-Kansas-Texas  Railroad  (aban- 

None 

*782 

doned). 

At  upstream  corporate  limits . 

None 

793 

793 
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State 

Cityrtown/county 

Source  of  flooding 

Location 

#  Depth  in  feet  above 
grourxj. 

*  Elevation  in  feet  (NGVD) 

Existing 

Modified 

Euchee  Creek . 

At  downstream  county  boundary  . 

*691 

At  confluence  of  Euchee  Creek  Tributary 

None 

*699 

Euchee  Creek  Tributary  .... 

At  confluence  with  Arkansas  . 

None 

*699 

Approximatefy  960  feet  upstream  of  WiF 

None 

*719' 

low  Street. 

Eliza  Creek  . 

At  rirMMrMtrpam  rfMinty  bound^  . 

*670 

At  U.S.  Route  60 . .'. . .'. . 

None 

*715 

B-Creek . 

At  confluence  with  Penn  Creek  . 

*784 

Approximateiy  0.9  mile  upstream  of  corv 

None 

*794 

fluence  with  Penn  Creek. 

Flat  Rock  Creek  Tributary 

At  confluence  with  Flat  Rock  Creek  Tribu- 

None 

*653 

C. 

tary  B. 

Creek  Tributary  B  . 

Approximately  1 .3  miles  upstream  of  corv 

None 

*689 

fluerx:e  with  Flat  Rock  Creek  Tributary 

Flat  Rock  Creek  Tributary 
0 

At  confluence  with  Flat  Rock  Creek  . 

None 

*649 

Approximately  1.5  miles  upstream  of  con- 

None 

*696 

fluence  of  Flat  Rock  Creek  Tributary  C. 

Flat  Rock  Creek  Tributary 
0 

At  confluerx:8  with  Flat  Rock  Creek  . 

None 

*675 

Approximately  1.6  miles  upstream  of  corv 

None 

*727 

fluerKe  with  Flat  Rock  Creek. 

Maps  available  for  Inspection  at  the  Osage  County  Soil  aryj  Land  Conservation  office,  628  Kihekah,  Pawhuska,  Oklahoma. 

Send  comments  to  Mr.  Jess  Ballard,  Chairman  of  the  Osage  County  Floodplain  Board,  P.O.  Box  87,  Pawhuska.  Oklahoma  74056. 


(C.atalog  of  Federal  Domestk:  Assistance  No. 
83.100,  “Flood  Insurance.") 

Dated;  March  28, 1904. 

Richard  T.  Moore, 

Associate  Director  for  Mitigation. 

IFR  Doc.  94-12266  Filed  5-18-94;  8:45  am) 
BILLMQ  COOE  «71B-03-M 

DEPARTMENT  OF  DEFENSE 

48  CFR  Part  245 

Defense  Federal  Acquisition 
Regulation  Supplement;  Contractor 
Inventory 

AQENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
public  comments. 

SUMMARY:  The  Defense  Acquisition 
Regulations  Council  is  proposing 
changes  to  the  Defense  PAR  Supplement 
(DFARS)  to  raise  the  threshold  for 
screening  certain  contractor  inventory 
items  through  the  Contractor  Inventory 
Redistribution  System  (CIRS)  before 
disposal. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  to  the  address 
shown  below  on  or  before  July  18, 1994 
to  be  considered  in  the  formulation  of 
a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  wrritten  comments  to:  Defense 


Acquisition  Regulations  Directorate. 
ATTN:  IMD  3D139.  OUSD  (A).  3062 
Defense  Pentagon,  Washington.  DC 
20301-3062.  FAX  (703)  604-5971. 
Please  cite  DFARS  Case  93-D008  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Owen  Green;  (703)  604-5929. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  amends  DFARS 
245.608-70(a)(3)  by  raising  the 
threshold  for  screening  serviceable  and 
usable  contractor  inventory  with  no 
national  stock  number  through  the 
Contractor  Inventory  Redistribution 
system.  The  threshold  is  raised  fi-om 
$500  to  $1,000  to  coincide  with  the 
$1,000  threshold  in  FAR  45.608-2. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  because  the  proposed  rule  is 
not  considered  to  be  a  significant 
revision  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.  It  does  not  have  a  significant 
imp>act  beyond  the  internal  operating 
procedures  of  the  Department  of 
Defense.  An  initial  regulatory  flexibility 
analysis  has  therefore  not  been 
performed.  Comments  are  invited  from 
small  businesses  and  other  interested 
parties. 


C  Paperwork  Reduction  Act 

The  proposed  rule  does  not  impose 
any  reporting  or  recordkeeping 
requirements  which  require  the 
approval  of  OMB  under  44  U.S.C.  3501, 
et  seq. 

List  of  Subjects  in  48  CFR  Part  245 
Government  procurement. 

Claudia  L.  Naugle, 

Executive  Editor,  Defense  Acquisition 
Regulations  Directorate. 

Therefore  it  is  proposed  that  48  CFR 
part  245  be  amended  as  follows: 

PART  245— {AMENDED] 

1.  The  authority  citation  for  48  CFR 
part  245  continues  to  read  as  follows: 
Authority:  41  U.S.C  421  and  48  CFR  part 

1. 

1.  Section  245.608-70  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

245.608-70  Contractor  Inventory 
redistribution  system  (CIRS). 

(a)*  *  * 

(3)  Has  a  line  item  acquisition  value 
in  excess  of  $1,000  ($500  for  furniture) 
but  no  national  stock  number. 

***** 

(FR  Doc.  94-12162  Filed  5-18-94:  8:45  am) 
BILIJNO  CO06  3ei0-01-M 
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proposed  rules  that  are  applicable  to  the 
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examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office 
Management  and  Budget 

May  13, 1994. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection:  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  dociiments  may  be  obtained 
from:  Department  of  Clearance  Officer, 
USDA,  OIRM,  room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202) 
690-2118. 

Revision 

•  Agricultural  Marketing  Service. 

Kiwifruit  Grown  in  California, 
Marketing  Order  No.  920  FV-70  and 
FV-71. 

Recordkeeping;  on  occasion,  monthly; 
annually:  biennially;  once  every  6  years; 
bi-mondily. 

Farms;  businesses  or  other  for-profit; 
small  businesses  or  organizations;  2,059 
responses:  1,045  hours. 

Mark  Hessel  (202)  720-3923. 


Extension 

•  Agricultural  Stabilization  and 
Conservation  Service. 

7  CFR  719,  Farm  Reconstitutions. 
ASCS-155. 

On  occasion. 

Farms:  359,921  responses;  269,941 
hours. 

JoAnne  Franta  (202)  720-5103. 

•  Agricultural  Stabilization  and 
Conservation  Service. 

26  CFR  Part  35A,  Payer’s  Request  for 
Identifying  Number  CCC-343. 

On  occasion. 

Individuals  or  households;  3,000 
responses:  250  hours. 

Karl  Choice  (202)  720-8782. 

•  Agricultural  Stabilization  and 
Conservation  Service. 

7  CFR  Part  760,  Indemnity  Payment 
Programs,  Dairy  Indemnity  Payment 
Program. 

ASCS-373,  CCC-314 
Monthly. 

Farms;  960  responses;  280  hours. 
Raellen  Erickson  (202)  720-7673. 

•  Farmers  Home  Administration. 

7  CFR  Part  1955-A,  Liquidation  of 

Loans  Secured  by  Real  Estate  and 
Acquisition  of  Real  and  Chattel 
Property. 

FmHA  1955-1. 

On  occasion. 

Individuals  or  households;  State  or 
local  governments;  Farms;  Businesses  or 
other  for-profit;  non-profit  institutions: 
small  businesses  or  organizations; 
10,410  responses;  5,917  hours. 

Jack  Holston  (202)  720-9736 

•  Amcultural  Marketing  Service. 
Fresh  Peaches  Grown  in  Georgia, 

Marketing  Order  No.  918  FV-62  and 
FV-65. 

On  occasion. 

Farms;  businesses  or  other  for-profit; 
small  businesses  or  organization;  66 
responses;  11  hours. 

Mark  Hessel  (202)  720-3923. 

New  Collection 

•  Food  and  Nutrition  Service. 

7  CFR  Part  210 — National  School 
Lunch  Program — Proposed  Rule 
Recordkeeping;  on  occasion;  monthly: 
semi-annually;  annually;  biennially. 

State  or  local  governments;  Federal 
agencies  or  employees;  non-profit 
institutions,  1,297,835  responses; 
13,110,040  hours. 

Angella  Love  (703)  305-2607. 

•  Food  and  Nutrition  Service. 

7  CFR  Part  220 — School  Breakfast 
Program — Proposed  Rule. 


Recordkeeping;  on  occasion;  monthly; 
quarterly;  semi-annually;  annually: 
biennially. 

State  or  local  governments;  businesses 
or  other  for-profit;  non-profit 
institutions;  small  businesses  or 
organizations:  1,001,652  responses; 
4,878,860  hours. 

Angella  Love  (703)  305-2607. 

Larry  K.  Roberson, 

Deputy  Department  Clearance  Officer. 

[FR  Doc.  94-12258  Filed  5-18-94;  8:45  am) 
BILUNQ  CODE  341(M>1-M 


Agricultural  Marketing  Service 

TMD-94-00-1 

Notice  of  Meeting  of  the  National 
Organic  Standards  Board 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Conunittee  Act,  as 
amended,  the  Agricultural  Meirketing 
Service  (AMS)  announces  a  forthcoming 
meeting  of  the  National  Organic 
Standards  Board  (NOSB). 

DATES:  May  31, 1994  at  3  p.m.,  through 
June  5, 1994  at  noon,  for  the  NOSB. 
PLACE:  St.  John’s  College  Meeting  and 
Conference  Center,  1160  Camino  Cruz 
Blanca,  Santa  Fe,  New  Mexico.  All 
meetings  of  the  NOSB  for  the  week  will 
be  held  at  that  address,  and  will  run 
from  3  p.m.  on  Tuesday,  May  31, 1994, 
to  noon  on  Sunday,  June  5, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harold  S.  Ricker,  Staff  Director,  NOSB, 
Room  4006  South  Building,  USDA, 

AMS,  Transportation  and  Marketing 
Division,  P.O.  Box  96456,  Washington, 
DC  20090-6456.  Phone  202/720-2704, 
SUPPLEMENTARY  INFORMATION:  Section 
2119  (7  U.S.C.  6518)  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (FACT  Act),  as  amended  (7 
U.S.C.  6501  et  seq.),  requires 
establishment  of  a  NOSB.  The  purpose 
of  the  Board  is  to  assist  in  the 
development  of  standards  for  substances 
to  be  used  in  organic  production  and  to 
advise  the  Secretary  on  any  other 
aspects  of  the  implementation  of  Title 
XXI  of  the  FACT  Act.  'The  NOSB  met  for 
the  first  time  in  Washington,  DC,  in 
March  1992  and  formed  six  committees 
to  work  on  various  aspects  of  the 
program.  'The  committees  are:  Crops 
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Standards;  Processing,  Labelling  and 
Packaging;  Livestock  Standards; 
Accreditation;  National  Materials  List; 
and  International  Issues. 

Purpose  and  Agenda 

The  main  focus  of  this  meeting  is  to 
approve  recommendations  from  the  full 
Board  to  the  Secretary  of  Agriculture  on 
major  aspects  of  the  organic  program. 
These  recommendations  represent  the 
results  of  extensive  discussion  of  issues 
considered  by  working  committees  of 
the  Board.  The  last  meeting  of  the  NOSB 
in  February  1994  provided  considerable 
time  for  the  committees  to  present  their 
issues  and  papers  for  discussion  with 
the  full  Board.  This  meeting  will  have 
the  committees  presenting  proposed 
amendments  to  their  draft 
recommendations  to  the  full  Board  for 
discussion,  followed  by  a  vote  to 
approve  the  Board  recommendations  to 
the  Secretary. 

Topics  to  be  covered  in  the  full  Board 
meeting  include  processing  and  labeling 
standards;  the  process  for  reviewing 
materials  needed  for  the  National  List  of 
approved  synthetics  and  prohibited 
natural  substances;  accreditation 
requirements  and  criteria  for  a  peer 
review  panel  for  accrediting  certifying 
agents;  draft  recommendations  for 
organic  crop  production,  developed  by 
the  Crops  Committee;  antibiotics,  and 
parasiticides  positions,  and  draft 
recommendations  prepared  by  the 
Livestock  Committee;  and  import 
requirements  for  organic  products.  A 
final  agenda  will  be  available  on  May  1, 
1994.  Persons  requesting  copies  should 
contact  Ms.  Faith  Ashton  at  the  above 
address  or  phone  number. 

Type  of  Meeting 

All  meetings  will  be  open  to  the 
public.  Individuals  and  organizations 
wishing  to  provide  written  comments 
on  these  issues  or  to  express  public 
comment  on  any  organic  issues  should 
forward  the  request  to  Harold  S.  Ricker 
at  the  above  address  or  FAXED  to  202/ 
690-0338  by  May  27, 1994,  in  order  to 
be  scheduled.  The  NOSB  has  scheduled 
time  for  public  input  on  Wednesday, 
June  1, 1994,  beginning  at  1  p.m.  and 
continuing  until  5:30  p.m.  While  people 
may  sign  up  to  speak  at  the  door, 
advance  scheduling  assures  an 
opportunity  in  the  time  allowed  and 
helps  the  NOSB  plan  its  activities.  Each 
individual  or  organization  will  be 
allocated  10  minutes  for  presenting 
orally  the  key  issues  of  concern,  and 
should  provide  copies  of  written 
material  elaborating  on  those  issues  for 
the  Committees. 


Dated:  May  12, 1994. 

Lon  Hatamiya, 

Administrator. 

(FR  Doc.  94-12376  Filed  05-18-94;  8:45  am) 
BILUNG  CODE  3410-02-P 


Federal  Crop  Insurance  Corporation 

Approval  of  American  Agrisurance, 
Inc.’s  Market  Value  Protection 
Supplemental  Crop  Insurance  Program 


SUMMARY:  The  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990, 
(Pub.  L.  101-624)  (the  1990  Farm  Bill) 
authorizes  The  Federal  Crop  Insurance 
Corporation  (FCIC)  to  develop  new 
products  for  reinsurance.  In  accordance 
with  the  1990  Farm  Bill,  FCIC  has 
approved  a  Market  Value  Protection 
(MVP)  supplemental  crop  insurance 
policy  submitted  by  American 
Agrisurance,  a  managing  general  agency 
for  Redland  Insurance  Company.  FCIC 
herewith  gives  notice  of  the  terms  and 
conditions  for  MVP  which  will  be 
available  for  use  by  private  sector 
insurance  companies. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mari  L.  Dunleavy,  Regulatory  and 
Procedural  Development  Stpff,  Federal 
Crop  Insurance  Corporation, 
Washington,  DC  20250,  telephone  (202) 
254-8319. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  508(b)(4)  of  the  Federal  Crop 
Insurance  Act  (7  U.S.C.  1508),  as 
amended,  FCIC  is  required  to  publish  or 
make  available  to  all  persons 
contracting  with  or  reinsured  by  FCIC 
any  rates  and  provisions  of  policies 
approved  by  the  Corporation  for 
reinsurance  in  the  same  manner  as 
FCIC’s  standard  policies  of  insurance 
are  published  and  made  available. 

FCIC  has  available  upon  written 
request,  MVP  underwTiting  rules,  and 
rate  factors.  Also  available  are  the  terms 
and  conditions  of  the  reinsurance 
agreement  with  American  Agrisurance. 
Requests  for  such  information  should  be 
sent  to  Mari  L.  Dunleavy,  Regulatory 
and  Procedural  Development  Staff, 
Federal  Crop  Insurance  Corporation, 
Washington,  DC  20250,  telephone  (202) 
254-8319. 

Notice:  The  terms  and  provisions  for 
the  MVP  policy  of  American 
Agrisurance,  mandatory  state 
endorsements,  and  crop  endorsements 
are  as  follows; 

Market  Value  Protection  Policy 

Article  I— Insuring  Agreement 

In  return  for  the  premium  and 
compliance  with  all  the  terms  and 


conditions  set  forth  in  this  Policy,  We 
will,  on  acceptance  of  Your  application 
and  receipt  of  Your  premimn  payment 
by  Us,  provide  the  insurance  described 
in  this  Policy  for  Your  Crop(s). 

Article  II — Companion  Coverage 

This  Market  Value  Protection  Policy 
provides  coverage  in  conjimction  with 
the  Multiple  Peril  Crop  Insurance  Policy 
specified  in  the  Summary  of  Coverage 
(“MPCI  Policy”)  and  provides  the 
coverage  described  herein  on  the 
Crop(s)  only  in  the  event  that  a  MPCI 
Policy  Indemnity  Payment  is  made  to 
You  in  regard  to  such  Crop(s). 

Article  III — Terms  and  Conditions 
Cause  of  Loss 

A.  Losses  Insured  Against. 

Subject  to  any  and  all  other 

exceptions,  exclusions,  and  limitations 
contained  in  this  Policy,  the  insurance 
provided  is  against  such  losses  as 
specifically  set  forth  in  the 
endorsements  to  this  policy 

B.  Losses  Not  Insured  Against. 

We  do  not  cover  any  loss,  as 

determined  by  Us,  resulting  from  the 
following: 

1.  Your  neglect,  mismanagement, 
malfeasance,  or  wrongdoing, 
including  any  member  of  Your 
household.  Your  tenants.  Your  agents, 
any  independent  contractor  retained 
by  You,  or  Yom  employees. 

2.  Any  dishonest  or  fraudulent  act  by 
You  or  by  any  partner,  joint  venture, 
officer,  director  or  trustee,  agent,  or 
employee  of  Yours,  whether  acting 
alone  or  with  others. 

3.  Any  Cause  of  Loss  not  specified  as  a 
Cause  of  Loss  Insured  Against  under 
this  Policy. 

Crop  tmd  Acreage  Insured 

You  must  purchase  coverage  for  all 
eligible  acreage  in  the  county  of  the 
Crop(s)  insured.  The  insurance  provided 
by  this  Policy  shall  not  attach  or  be 
effective  and  no  indemnity  shall  be 
payable  if  all  the  eligible  acreage  of  the 
Crop(s)  in  the  county  is  not  insured 
imder  this  Policy. 

Premium 

The  premium  for  this  Policy  shall  be 
calculated  in  accordance  with  Our  rates, 
rules  and  underwriting  guidelines  with 
the  applicable  rate  being  the  rate  in 
effect  for  Us  for  the  current  growing 
season  as  a  percentage  of  the  MPCI 
Policy  rate.  In  no  event  shall  the 
premium  be  less  than  SIOO.CX)  which  is 
the  minimum  premium  payable  by  You. 

The  premium  is  earned  at  the  time 
Your  application  is  accepted  by  Us. 

Total  actual  premium  due  will  be 
calculated  based  upon  the  acreage 
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report  submitted  by  You  to  Us.  We  will 
invoice  you  for  the  total  actual  premium 
and  the  total  actual  premium  owing 
under  this  policy  shall  be  payable 
within  15  days  after  the  due  date  for 
Your  MPa  policy  (October  1  for  spring 
seeded  crops;  July  1  for  fall  seeded 
crops). 

Any  amount  owed  to  Us  imder  this 
Policy  may  be  deducted  from  any 
payments  to  You  under  the  provisions 
of  thisPolicy. 

Insurance  Period 

Coverage  under  this  Policy  shall 
become  effective  on  the  happening  of  all 
of  the  following: 

A.  The  MPa  Policy  being  issued  and 
being  in  full  force  and  effect; 

B.  Your  application  for  coverage 
imder  this  Policy  being  accepted  by  Us. 
Your  application  shall  be  deemed 
accepted  by  Us  upon  Our  mailing  You 
a  written  Notice  of  Acceptance;  and 

Coverage  under  this  Policy  shall 
terminate  as  to  each  Farm  Unit  of  an 
insured  Crop  on  the  earlier  of: 

A.  Termination  or  cancellation  of 
coverage  under  the  MPCI  Policy  in 
which  event  coverage  under  this  Policy 
shall  terminate  immediately  and 
automatically; 

B.  The  date  on  which  the  insurance 
period  ends  and  coverage  expires  on 
such  Farm  Unit  under  your  MPCI  policy 
as  set  forth  in  the  special  provisions  of 
Your  MPCI  Policy. 

The  “Insurance  Period”  shall  be  the 
period  during  which  the  insurance 
coverage  imder  this  Policy  is  in  effect. 

Although  your  MPCI  policy  is  a 
continuous  policy.  This  policy  is  not  a 
continuous  policy.  This  policy  does  not 
provide  continuous  coverage.  The 
coverages  provided  for  each  crop  must 
be  renewed  each  crop  year.  You  must 
renew  the  coverage  for  each  crop 
insured  hereunder  no  later  than  the  date 
set  forth  in  the  endorsement  for  each 
such  crop. 

Article  TV — Duties  After  Loss 
Your  Duties 

A.  In  the  event  of  an  occurrence 
causing  a  loss  to  the  Crop(s)  for  which 
You  make  a  claim  for  a  MPCI  Policy 
Indemnity  Payment,  You  must: 

1.  Give  Us  written  notice  of  such  loss 
within  fifteen  (15)  days  after  such  loss; 

2.  Upon  Our  request,  submit  to  an 
examination  under  oath;  and 

3.  Within  thirty  (30)  days  after  the 
loss,  unless  We  extend  such  time  in 
witing,  submit  to  Us  a  written 
statement  in  proof  of  loss  signed  by  You 
declaring  the  loss  and  Your  share  in  the 
Crop(s). 

B.  It  shall  be  a  condition  precedent  to 
the  payment  of  any  indemnity  that  You 


make  available  to  Us  or  authorize  Us,  in 
writing,  to  obtain  any  and  all  records, 
documents,  and  information  requested 
by  Us  to  permit  Us  to  verify  and 
substantiate  the  loss  to  the  Crop(s)  as 
well  as  any  proof  of  loss  submitted  by 
You  under  the  MPQ  Policy  and  the 
handling,  adjustment,  and  payment  to 
You  of  any  loss  under  the  MPCI  Policy. 

C.  We  may  reject  any  claim  for 
indemnity  submitted  and  no  indemnity 
payment  will  be  made  if  any  of  the 
requirements  of  this  section  are  not  met. 

Our  Duties 

A.  We  will  adjust  all  losses  that  are 
timely  reported  to  Us  in  writing; 

B.  We  will  adjust  any  loss  in  regard 
to  any  Crop  when  You  receive  a  MPCI 
Policy  Indemnity  Payment  in  regard  to 
a  loss  to  that  Crop  under  the  MPCI 
Policy,  and  the  amount  of  the 
indemnity,  if  any,  under  this  Policy  can 
be  determined. 

C.  We  will  pay  Your  loss  within  thirty 
(30)  days  after: 

1.  We  reach  agreement  with  You; 

2.  The  entry  of  a  final  court  judgment; 
or 

3.  The  filing  of  any  appraisal  award 
with  Us. 

Article  V — Claim  for  Indemnity 
Claim 

In  regard  to  any  claim  for  indemnity 
as  to  any  Crop  insured  under  this 
Pohcy,  You  shall  establish: 

A.  That  You  sustained  a  Crop 
production  loss  to  such  Crop  caused  by 
an  insured  peril  under  the  MPCI  Policy; 

B.  That  You  received  a  MPCI  Policy 
Indemnity  Payment  in  regard  to  the 
production  loss  to  such  Crop;  and 

C.  The  amount  of  the  MPCI  Policy 
Indemnity  Payment  You  received.  No 
indemnity  shall  be  payable  under  this 
Pohcy  as  to  a  Crop  unless  and  until  You 
receive  a  MPCI  Policy  Indemnity 
Payment,  as  a  result  of  a  loss  to  that 
Crop  under  the  MPQ  Policy. 

Indemnity  Payment 

A.  The  indemnity  payable  to  You,  if 
any,  under  this  Policy  shall  be 
determined  separately  for  each  Crop,  as 
specifically  provided  in  the 
endorsements  to  this  Policy. 

B.  All  loss  adjustments  are  subject  to 
inspection,  revision  and/or 
recalculation  by  Us  and  shall  be  finally 
accepted  by  Us  only  after  the  content  of 
the  relevant  adjustment  forms  have  been 
found  complete  and  correct  by  Us.  We 
will  be  entitled  to  correct  any 
erroneously  paid  claims  and  recover  any 
amount  paid  to  You  in  excess  of  the 
correct  indemnity  payable  hereunder. 

C.  Notwithstanding  any  other 
provision  in  this  policy  to  the  contrary. 


the  maximum  indemnity  to  be  paid 
hereunder  as  to  any  one  crop  is  limited 
to  and  shall  not  in  any  event  exceed 
100%  of  the  total  maximum  coverage  as 
stated  in  the  summary  of  coverage. 

Article  VI — Appraisal 

If  You  and  We  fail  to  agree  on  the 
total  indenmity  payable  to  You  for  any 
Crop,  either  one  can  ask  that  the 
Indemnity  be  set  by  appraisal.  The 
appraisal  process  is  as  follows: 

A.  To  start  appraisal  either  You  or  We 
must  make  the  request  in  writing  to  the 
other. 

B.  You  and  We  must  choose  an 
independent  appraiser  and  give  the 
name  and  address  of  that  appraiser  to 
the  other.  This  must  be  done  within  ten 
(10)  days  after  the  request  for  appraisal 
is  received. 

C.  The  two  appraisers  must  select  an 
impartial  umpire.  If  they  do  not  agree  on 
an  umpire  within  five  (5)  days,  either 
You  or  We  may  have  an  umpire 
appointed  by  a  Court  located  in  the 
same  state  as  the  Crop. 

D.  The  appraisers  will  then  determine 
the  total  indemnity  payable  and  give  Us 
a  written  report  of  their  agreement.  You 
will  also  get  a  copy  of  the  report.  The 
Indemnity  they  agree  on  will  constitute 
the  appraisal  award  which  ivill  be  the 
total  indemnity  payable  to  You. 

E.  If  the  appraisers  fail  to  agree  within 
a  reasonable  time,  they  will  give  the 
umpire  a  statement  of  their  differences. 
Then  the  umpire  will  join  in  the 
procedure.  A  written  agreement  signed 
by  any  two  of  the  three  will  constitute 
the  appraisfd  award  which  will  be  the 
total  indemnity  payable  to  You. 

You  will  pay  Your  appraiser  and  We 
will  pay  Ours.  The  unpire’s  fee  and  any 
other  appraisal  expenses  will  be  shared 
equally  by  You  and  Us. 

Article  VII — Subrogation 

Because  You  may  be  able  to  recover 
all  or  part  of  Your  loss  from  someone 
other  than  Us,  You  must  do  all  You  can 
to  preserve  any  such  rights.  If  We  pay 
for  a  loss,  then  any  right  to  recovery  will 
belong  to  Us.  If  We  recover  more  than 
We  paid,  plus  Our  expenses,  the  excess 
will  be  paid  to  You. 

Article  VII — Prorata  Liability 

We  will  not  be  liable  for  a  greater 
proportion  of  any  loss  than  the  amount 
hereby  insured  shall  bear  to  the  whole 
insurance  covering  the  Crop  insured 
against  the  peril  involved,  whether 
collectible  or  not. 

Article  DC — Assignment 

Assignment  of  any  interest  under  this 
policy  shall  not  bind  Us  until  our 
consent  is  endorsed  hereon. 
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Article  X — Waiver  or  Change  of  Policy 
Provisions 

A  waiver  or  change  of  any  provision 
must  be  in  writing  and  approved  by  Us. 
Our  request  for  an  appraisal  or 
examination  will  not  waive  any  of  Our 
rights. 

Article  XI — Concealment  or  Fraud 

We  do  not  provide  coverage  for  any 
insured  who  has  intentionally 
concealed  or  mispresented  any  material 
fact  or  circxunstances  relating  to  this 
insurance,  either  before  or  after  a  loss. 

Article  XII — Conformity  to  Statutes 

If  any  terms  of  this  Policy  are  in 
conflict  with  statutes  of  the  state  in 
which  this  Policy  is  issued,  the  Policy 
will  conform  to  such  statutes. 

Article  XIII — Suit  Against  Us 

You  cannot  bring  suit  or  action 
against  Us  unless  You  have  complied 
with  all  of  the  Policy  provisions.  If  You 
do  enter  suit  against  Us,  You  must  do 
so  within  twelve  (12)  months  of  the 
occurrence  causing  loss  or  damage. 

(State  law  exceptions  to  the  twelve  (12) 
months  limitation,  if  any,  are  contained 
in  Mandatory  Endorsement.) 

Throughout  this  Policy  “You”  and 
“Your”  refer  to  the  “Named  Insured” 
shown  in  the  Application  of  Summary 
of  Coverage,  and  “We”,  “Us”  and  “Our” 
refer  to  the  Company  providing  this 
insurance. 

A.  “Insured”  means  You. 

B.  “Summary  of  Coverage”  means  the 
Summary  provided  by  Us  to  You  w’hich 
summarizes  Your  coverage  under  this 
Policy  based  on  information  provided 
by  You  to  Us. 

C.  “MPCI  Policy”  means  the  Multiple 
Peril  Crop  Insurance  policy  specifically 
designated  by  policy  number  and 
issuing  company  as  the  MPCI  Policy  in 
the  Summary  of  Coverage. 

D.  “Crop(s)”  means  the  Crop(s) 

^  insured  under  Your  MPCI  Policy  which 
you  have  elected,  by  specific 
endorsement,  to  have  insured  under  this 
policy  as  shown  in  the  Summary  of 
Coverage. 

E.  “MPCI  Policy  Indemnity  Payment” 
means  the  indemnity  payment  made  to 
You  under  the  MPCI  Policy  as  the  result 
of  a  Crop  production  loss  resulting  from 
peril(s)  insured  against  under  the  MPCI 
Policy  which  has  been  properly  issued 
and  is  in  full  force  and  effect  at  the  time 
of  such  production  loss,  all  as 
determined  by  Us.  MPCI  Policy 
Indemnity  Payment  does  not  include 
any  payment,  made  under  the  MPCI 
Policy,  for  replantinc  the  Crop(s). 

If  a  dispute  arises  Mtween  You  and 
the  Company  issuing  the  MPCI  Policy  as 
to  the  payment  of  any  indemnity  to  be 


made  to  You  under  the  MPCI  Policy  and 
You  receive  a  payment  under  the  MPCI 
Policy  as  the  result  of  an  appraisal 
award,  the  entry  of  a  final  court 
judgment,  or  a  settlement  agreement 
between  You  and  the  Company  issuing 
the  MPCI  Policy,  the  payment  received 
by  You  will  be  deemed  to  be  an  MPCI 
Policy  Indemnity  Payment  to  the  extent 
that  it  is  directly  related  to  the  contract 
indemnity  to  be  paid  to  You  under  the 
terms  of  the  MPCI  Policy.  Any  award  or 
payment  in  the  nature  of  punitive 
damages,  incidental  or  consequential 
damages,  interest,  court  costs,  or 
attorney’s  fees  shall  not  be  characterized 
as  or  included  in  the  determination  of 
the  MPCI  Policy  Indemnity  Payment. 

F.  “MPCI  Policy  Crop  Price  Election” 
means  the  price  election  chosen  by  You 
vfor  the  Crop(s)  under  the  terms  of  the 
MPCI  Policy. 

G.  “Notice  cf  Acceptance”  means 
written  notice  by  Us  to  You  that  the 
insurance  coverage  applied  for  has  been 
accepted  by  Us  and  is  in  effect. 

H.  “Farm  Unit”  shall  have  the  same 
meaning  as  that  term  is  defined  in  the 
MPCI  Policy. 

MVP  Mandatory  State  Endorsements 

Arkansas  Mandatory  Endorsement 

Name  Insured: 

Policy  Period: 

Insured  by  (Insurance  Company): 
Endorsement  Number: 

Policy  Number: 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  Market 
Value  Protection  Policy. 

In  compliance  with  the  insurance 
laws  of  the  State  of  Arkansas,  the 
following  provisions  are  added  to  the 
Policy.  In  the  event  that  similar 
provisions  are  already  contained  in  the 
Policy,  which  are  inconsistent  with  the 
provisions  of  this  endorsement,  the 
provisions  of  this  endorsement  shall 
take  precedence  over  such  similar 
provisions. 

How  this  endorsement  affects  your 
coverage. 

Article  XIII— SUIT  AGAINST  US  is 
deleted  in  its  entirety  and  the  following 
new  Article  XIII— SUIT  AGAINST  US  is 
substituted  in  lieu  thereof: 

Article  XIII— SUIT  AGAINST  US 

You  cannot  bring  suit  against  Us 
unless  You  have  complied  with  all  of 
the  Policy  provisions.  If  You  do  enter 
suit  against  Us,  You  must  do  so  within 
ten  (10)  years  of  the  occurrence  causing 
loss  or  damage. 

Article  VI — APPRAISAL  is  amended 
by  adding  a  paragraph  “F”  immediately 


following  paragraph  “E”  of  Article  VI, 
as  follows: 

F.  This  appraisal  process  is  voluntary 
and  any  appraisal  award  will  not  be 
binding  on  either  You  or  Us. 

All  other  terms  and  conditions  of  the 
Policy  and  all  other  endorsements  to  the 
Policy  remain  unchanged. 

Kansas  Mandatory  Endorsement 

Name  Insured: 

Policy  Period: 

Insured  by  (Insurance  Company): 
Endorsement  Number: 

Policy  Number: 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  Market 
Value  Protection  Policy. 

In  compliance  with  the  insurance 
laws  of  the  State  of  Kansas,  the 
following  provisions  are  added  to  the 
Policy.  In  the  event  that  similar 
provisions  are  already  contained  in  the 
Policy,  which  are  inconsistent  with  the 
provisions  of  this  endorsement,  the 
provisions  of  this  endorsement  shall 
take  precedence  over  such  similar 
provisions. 

How  this  endorsement  affects  your 
coverage: 

Article  XIII— SUIT  AGAINST  US  is 
deleted  in  its  entirety  and  the  following 
new  Article  XIII— SUIT  AGAINST  US  is 
substituted  in  lieu  thereof: 

Article  XIII— SUIT  AGAINST  US 

You  cannot  bring  suit  or  action 
against  Us  unless  You  have  complied 
with  all  of  the  Policy  provisions.  If  You 
do  enter  suit  against  Us,  You  must  do 
so  wdthin  sixty  (60)  months  of  the 
occurrence  causing  loss  or  damage. 

Article  III— TERMS  AND 
CONDITIONS  is  amended  by  adding  the 
following  new  unnumbered  paragraph 
at  the  end  thereof: 

If  coverage  under  this  Policy  is 
terminated  due  to  termination  or 
cancellation  of  coverage  under  the  MPCI 
Pohey,  and  prior  to  such  termination 
You  sustained  a  loss  under  the  MPCI 
Policy,  We  will  adjust  the  loss  imder 
this  Policy  when  You  receive  Your 
MPCI  Policy  Indemnity  Payment  and 
the  amount  of  the  indemnity  under  this 
Policy  can  be  determined. 

Article  III— TERMS  AND 
CONDITIONS,  Premium  section,  is 
amended  by  deleting  the  last  sentence 
from  the  second  paragraph  which  states 
as  follows: 

“In  no  event  shall  the  premium  be 
less  than  $100.00  which  is  the 
minimum  premium  payable  by  You.” 

All  other  terms  and  conditions  of  the 
Policy  and  all  other  endorsements  to  the 
Policy  remain  unchanged. 
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Michigan  Mandatory  Endorsement 

Name  Insured: 

Policy  Period: 

Insured  by  (Insurance  Company): 
Endorsement  Number: 

Policy  Number: 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  Market 
Value  Protection  Policy. 

In  compliance  wdth  the  insurance 
laws  of  the  State  of  Michigan,  the 
following  provisions  are  added  to  the 
Policy.  In  the  event  that  similar 
provisions  are  already  contained  in  the 
Policy,  which  are  inconsistent  with  the 
provisions  of  this  endorsement,  the 
provisions  of  this  endorsement  shall 
take  precedence  over  such  similar 
provisions. 

Cancellation  and  Premium  Refund 

You  may  cancel  this  Policy  at  any 
time  by  giving  Us  written  notice  and 
returning  the  policy  to  Us. 

If  You  cancel.  We  will  refund  the 
premium  You  have  paid  for  the  current 
season,  if  any,  according  to  the 
following  tables: 

For  Spring  Seeded  Crops: 


For  policies  canceled  during  period 
of 

Percent 
of  paid 
premium 
to  be  re¬ 
turned 

January,  February,  March,  April . 

75 

May  1  through  May  14  . 

50 

May  1 5  through  May  31  . 

25 

After  May  31  . 

0 

For  Fall  Seeded  Crops: 


For  policies  canceled  during  period 
of 

Percent 
of  paid 
premium 
to  be  re¬ 
turned 

July,  August,  September . 

75 

October  1  through  October  14 . 

50 

October  15  through  October  31  . 

25 

After  November  1  . 

0 

All  other  terms  and  conditions  of  the 
Policy  and  any  endorsements  to  the 
Policy  remain  unchanged. 

Minnesota  Mandatory  Endorsement 

Name  Insured: 

Policy  Period: 

Insured  by  (Insurance  Company): 
Endorsement  Number: 

Policy  Number: 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  Market 
Value  Protection  Policy. 


In  compliance  with  the  insurance 
laws  of  the  State  of  Minnesota,  the 
following  provisions  are  added  to  the 
Policy.  In  the  event  that  similar 
provisions  are  already  contained  in  the 
Policy  or  in  any  other  endorsements  to 
the  Policy,  which  are  inconsistent  with 
the  provisions  of  this  endorsement,  the 
provisions  of  this  endorsement  shall 
take  precedence  over  such  similar 
provisions. 

How  this  endorsement  affects  your 
coverage: 

Paragraph  “C”  of  the  “Our  Duties” 
section  of  Article  IV — "Duties  After 
Loss”  is  deleted  in  its  entirety  and  the 
following  new  paragraph  “C”  is 
substituted  in  lieu  thereof: 

C.  We  will  pay  Your  loss  within  five 
(5)  days  after: 

1.  VVe  reach  agreement  with  You;  or 

2.  The  entry  of  a  final  court 
judgement;  or 

3.  The  filing  of  an  appraisal  award 
with  Us;  and 

4.  The  company  has  completed  the 
audit  process  on  the  loss. 

Under  Paragraph  “A”  of  the 
Indemnity  Payment”  section  of  Article 
V  of  the  Policy  and  all  specific  Crop 
Loss  Endorsements  to  the  Policy,  the 
following  shall  apply: 

A.  In  calculating  the  indemnity 
payable  to  You,  if  any,  for  any  loss  to 
any  Wheat  Crop  the  “Average  Daily 
Settlement  Price”  shall  mean  the 
average  derived  by  totalling  the 
Minneapolis  Grain  Exchange 
commodity  futures  daily  final  closing 
settlement  price  for  wheat  for  each  full 
active  trading  day  during  the  month  and 
dividing  this  sum  by  the  number  of  full 
active  trading  days  during  the  month. 

For  purposes  of  determining  the 
Average  Daily  Settlement  Price,  there 
must  be  fifteen  (15)  or  more  full  active 
trading  days  during  the  applicable 
month.  If  there  are  fourteen  (14)  or  less 
full  active  trading  days  during  the 
applicable  month,  such  immediately 
preceding  consecutive  full  active 
trading  days  from  the  previous  month(s) 
as  are  necessary  will  be  added  to  the 
applicable  months’  trading  days  until 
fifteen  (15)  full  active  trading  days  are 
available  to  determine  the  Average  Daily 
Settlement  Price. 

A  full  active  trading  day  is  any 
trading  day  on  the  Minneapolis  Grain 
Exchange  commodity  futures  market 
during  which  more  than  fifty  (50)  wheat 
futures  contracts  are  traded. 

In  the  event  that  trading  on  the 
Minneapolis  Grain  Exchange 
commodity  futures  market  for  wheat  is 
suspended  or  terminated  so  that  for 
purposes  of  determining  the  Average 
Daily  Settlement  Price  there  are  fourteen 
(14)  or  less  full  active  trading  days 


during  the  applicable  month,  such 
immediately  preceding  consecutive  full 
active  trading  days  from  the  previous 
monlh(s)  as  are  necessary  will  be  added 
to  the  applicable  months’  trading  days 
until  fifteen  (15)  full  active  trading  days 
are  available  to  determine  the  Average 
Daily  Settlement  Price.  i 

B.  In  calculating  the  indemnity 
payable  to  You,  if  any,  for  any  loss  to 
any  Crop  other  than  Wheat,  the 
“Average  Daily  Settlement  Price”  for 
such  Crop  shall  mean  the  average 
derived  by  totalling  the  Chicago  Board 
of  Trade  commodity  futures  daily  final 
closing  settlement  price  for  such  Crop 
for  each  full  active  trading  day  during 
the  month  and  dividing  this  sum  by  the 
number  of  full  active  trading  days 
during  the  month.  For  purposes  of 
determining  the  Average  Daily 
Settlement  Price  for  any  such  Crop, 
there  must  be  fifteen  (15)  or  more  full 
active  trading  days  during  the 
applicable  month.  If  there  are  fourteen 
(14)  or  less  full  active  trading  days 
during  the  applicable  month  for  such 
Crop,  such  immediately  preceding 
consecutive  full  active  trading  days 
from  the  previous  month(s)  as  are 
necessary  will  be  added  to  the 
applicable  months’  trading  days  until 
fifteen  (15)  full  active  trading  days  are 
available  to  determine  the  Average  Daily 
Settlement  Price  for  such  Crop.  A  full 
active  trading  day  is  any  trading  day  on 
the  Chicago  Board  of  Trade  commodity 
futures  market  during*  which  more  than 
fifty  (50)  futures  contracts  are  traded  for 
such  Crop. 

In  the  event  that  trading  on  the 
Chicago  Board  of  Trade  commodity 
futures  market  for  any  such  Crop  is 
suspended  or  terminated  so  that  for 
purposes  of  determining  the  Average 
Daily  Settlement  Price  there  are  fourteen 
(14)  or  less  full  active  trading  days 
during  the  applicable  month,  such 
immediately  preceding  consecutive  full 
active  trading  days  from  the  previous 
month(s)  as  are  necessary  will  be  added 
to  the  applicable  months’  trading  days 
until  fifteen  (15)  full  active  trading  days 
are  available  to  determine  the  Average 
Daily  Settlement  Price  for  such  Crop. 

Article  VII— SUBROGATION  is 
amended  by  adding  the  following  new 
paragraph  at  the  end  thereof: 

We  may  not  proceed  against  You  in  a 
subrogation  action  where  the  loss  was 
caused  by  Your  nonintentional  acts. 
Additionally,  We  may  not  subrogate  to 
Your  rights  to  proceed  against  another 
person  if  that  person  is  insured  by  Us 
for  the  same  loss,  if  the  loss  was  caused 
by  the  nonintentional  acts  of  the  person 
against  whom  subrogation  is  sought. 

This  provision  shall  not  prevent  Us 
from  allocating  losses  internally  to  the 
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at-fault  insured  for  purposes  of 
underwriting,  agency,  and  claims 
information. 

Article  XIII— SUIT  AGAINST  US  is 
deleted  in  its  entirety  and  the  following 
new  Article  XIII— SUIT  AGAINST  US  is 
substituted  in  lieu  thereof; 

Article  XIII — Suit  Against  US 

You  cannot  bring  suit  against  Us 
unless  You  have  complied  with  all  of 
the  Policy  provisions.  If  You  do  enter 
suit  against  Us,  You  must  do  so  within 
twenty-four  (24)  months  of  the 
occurrence  causing  loss  or  damage. 

All  other  terms  and  conditions  of  the 
Policy  and  all  other  endorsements  to  the 
Policy  remain  unchanged. 

Missouri  Mandatory  Endorsement 

Name  Insured: 

Policy  Period: 

Insured  by  (Insurance  Company): 
Endorsement  Number: 

Policy  Number: 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  Market 
Value  Protection  Policy. 

In  compliance  with  the  insurance 
laws  of  the  State  of  Missouri,  the 
following  provisions  are  added  to  the 
Policy.  In  the  event  that  similar 
provisions  are  already  contained  in  the 
Policy,  which  are  inconsistent  with  the 
provisions  of  this  endorsement,  the 
provisions  of  this  endorsement  shall 
take  precedence  over  such  similar 
provisions. 

How  this  endorsement  affects  your 
coverage: 

Article  XIII— SUIT  AGAINST  US  is 
deleted  in  its  entirety  and  the  following 
new  Article  XIII— SUIT  AGAINST  US  is 
substituted  in  lieu  thereof: 

Article  XIII— SUIT  AGAINST  US 

You  cannot  bring  suit  against  Us 
unless  You  have  complied  with  all  of 
the  Policy  provisions.  If  You  do  enter 
suit  against  Us,  You  must  do  so  within 
ten  (10)  years  of  the  occurrence  causing 
loss  or  damage. 

All  other  terms  and  conditions  of  the 
Policy  and  any  endorsements  to  the 
Policy  remain  unchanged. 

Montana  Mandatory  Endorsement 

Name  Insured; 

Policy  Period: 

Insured  by  (Insurance  Company); 
Endorsement  Number: 

Policy  Number: 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  Market 
Value  Protection  Policy. 


In  compliance  with  the  insiurance 
laws  of  the  State  of  Montana,  the 
following  provisions  are  added  to  the 
Policy.  In  the  event  that  similar 
provisions  are  already  contained  in  the 
PoUcy  or- any  other  endorsement  to  the 
Pohcy,  which  are  inconsistent  with  the 
provisions  of  this  endorsement,  the 
provisions  of  this  endorsement  shall 
take  precedence  over  spch  similar 
provisions. 

How  this  endorsement  affects  your 
coverage; 

Under  Paragraph  “A”  of  the 
“Indemnity  Payment”  section  of  the 
Policy,  and  for  all  specific  Crop 
Endorsements  to  the  Policy,  in 
calculating  the  indemnity  payable  to 
You  for  any  loss  to  any  Crop,  the 
following  shall  apply: 

A.  The  “Average  Daily  Settlement 
Price”  for  each  Crop  shall  mean  the 
average  derived  by  totaling  the  Chicago 
Board  of  Trade  commodity  futures  daily 
final  closing  settlement  price  for  such 
Crop  for  each  full  active  trading  day 
during  the  month  and  dividing  this  sum 
by  the  number  of  full  active  trading  days 
during  the  month.  For  purposes  of 
determining  the  average  Daily 
Settlement  Price,  there  must  be  fifteen 
(15)  or  more  full  active  trading  days 
during  the  applicable  month.  If  there  are 
fourteen  (14)  or  less  full  active  trading 
days  during  the  applicable  month,  such 
immediately  preceding  consecutive  full 
active  trading  days  from  the  previous 
month(s)  as  are  necessary  will  be  added 
to  the  applicable  months’  trading  days 
until  15  full  active  trading  days  are 
available  to  determine  the  Average  Daily 
Settlement  Price.  A  full  active  trading 
day  for  determining  the  Average 
Settlement  Price  for  any  Crop  is  any 
trading  day  on  the  Chicago  Board  of 
Trade  commodity  futures  market  during 
which  more  than  50  wheat  futures 
contracts  are  traded. 

In  the  event  that  trading  on  the 
Chicago  Board  of  Trade  futures  market 
for  any  such  Crop  is  suspended  or 
terminated  so  that  for  purposes  of 
determining  the  Average  Daily 
Settlement  Price  there  are  fourteen  (14) 
or  less  full  active  trading  days  during 
the  applicable  month,  such  immediately 
preceding  consecutive  full  active 
trading  days  from  the  previous  month(s) 
as  are  necessary  will  be  added  to  the 
applicable  months’  trading  days  until  15 
full  active  trading  days  are  available  to 
determine  the  Average  Daily  Settlement 
Price. 

B.  To  the  extent  that  the  provisions 
already  contained  in  the  Policy  or  in 
any  of  the  specific  Crop  Endorsements 
are  inconsistent  with  the  provisions  of 
Paragraph  “A”  above,  the  provisions  of 
Paragraph  “A”  above  shall  supersede 


and  take  precedence  over  such 
inconsistent  provisions. 

All  other  terms  and  conditions  of  the 
Policy  and  all  other  endorsements  to  the 
Pohcy  remain  unchanged. 

Nebraska  Mandatory  Endorsement 

Name  Insured: 

Pohcy  Period: 

Insured  By  (Insurance  Company:) 
Endorsement  Number: 

Pohcy  Number: 

Effective  Date  of  Endorsement: 

The  above  needs  to  completed  only  when 
this  endorsement  is  Issued  su’osequent  to 
preparation  and  issuance  of  the  Market  Value 
Protection  Policy. 

In  compliance  with  insurance  laws  of 
the  State  of  Nebraska,  the  following 
provisions  are  added  to  the  Policy.  In 
the  event  that  similar  provisions  are 
already  contained  in  the  Pohcy,  which 
are  inconsistent  with  the  provisions  of 
this  endorsement,  the  provisions  of  this 
endorsement  shall  take  precedence  over 
such  similar  provisions. 

How  this  endorsement  affects  your 
coverage: 

Article  VI — APPRAISAL  is  amended 
by  deleting  paragraphs  “A”  and  “B” 
thereof  in  their  entirety  and  substituting 
in  lieu  thereof  the  following: 

A.  To  start  appraisal  either  You  or  We 
must  make  the  request  in  writing  to  the 
other.  The  party  to  whom  the  request  is 
made  must  agree  in  writing  to  the 
appraisal  process.* 

B.  Within  ten  (10)  days  after  the  party 
to  whom  the  request  is  made  agrees  to 
the  appraisal  process.  You  and  We  must 
choose  an  independent  appraiser  and 
give  the  name  and  address  of  that 
appraiser  to  the  other. 

Article  XI— CONCEALMENT  OR 
FRAUD  is  deleted  in  its  entirety  and  the 
following  new  Article  XI — 
CONCEALMENT  OR  FRAUD  is 
substituted  in  lieu  thereof; 

Article  Xl-Concealment  or  Fraud 

Any  misrepresentation  or  warranty 
made  by  You  or  on  Your  behalf  in  the 
negotiation  or  application  of  this  Policy 
or  contract  of  insurance  shall  defeat  or 
void  the  Policy  or  contract  or  affect  Our 
obligation  under  the  Policy  or  contract 
if  such  misrepresentation  or  warranty: 

(1)  Was  material; 

(2)  Was  made  knowingly  with  the 
intent  to  deceive; 

(3)  Was  relied  and  acted  upon  by  Us; 
and 

(4)  Deceived  Us  to  Our  injury. 

The  breach  of  a  warranty  or  condition 
in  any  contract  or  policy  of  insurance 
shall  not  void  the  Policy  or  allow  Us  to 
avoid  liability  unless  such  breach  exists 
at  the  time  of  the  loss  and  contributes 
to  the  loss. 
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All  other  terms  and  conditions  of  the 
Policy  and  any  other  endorsements  to 
the  policy  remain  unchanged. 

North  Carolina  Mandatory  Endorsement 

Name  Insured: 

Policy  Period: 

Insured  by  (Insured  Company): 
Endorsement  Number: 

Policy  Number: 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  Market 
Value  Protection  Policy. 

In  compliance  with  the  insurance 
laws  of  the  State  of  North  Carolina,  the 
following  provisions  are  added  to  the 
Policy.  In  the  event  that  similar 
provisions  are  already  contained  in  the 
Policy,  which  are  inconsistent  with  the 
provisions  of  this  endorsement,  the 
provisions  of  this  endorsement  shall 
take  precedence  over  such  similar 
provisions. 

How  this  endorsement  affects  you 
coverage: 

Article  XII— SUIT  AGAINST  US  is 
deleted  in  its  entirety  and  the  following 
new  Article  XII— SUIT  AGAINST  US  IS 
substituted  in  lieu  thereof: 

Article  XII-SUIT  AGAINST  US 

You  cannot  bring  suit  against  Us 
unless  You  have  complied  with  all  the 
Policy  provisions.  If  You  do  enter  suit 
against  Us,  You  must  do  so  within  ten 
(10)  years  of  the  occurrence  causing  loss 
or  damage. 

All  other  terms  and  conditions  of  the 
Policy  and  any  endorsements  of  the 
Policy  remain  unchanged. 

Washington  Mandatory  Endorsement 

Name  Insured: 

Policy  Period: 

Insured  By  (Insurance  Company): 
Endorsement  Number: 

Policy  Number: 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  Market 
Value  Protection  Policy. 

In  compliance  with  the  insurance  of 
laws  of  the  State  of  Washington,  the 
following  provisions  are  added  to  the 
Policy.  In  the  event  that  similar 
provisions  are  already  contained  in  the 
Policy,  which  are  inconsistent  with  the 
provisions  of  this  endorsement,  the 
provisions  of  this  endorsement  shall 
take  precedence  over  such  similar 
provisions. 

How  this  endorsement  affects  your 
coverage: 

Article  III— TERMS  AND 
CONDITIONS,  Insured  Period  section. 


second  paragraph  “A”  is  amended  to 
read  as  follows: 

A.  Termination  or  cancellation  of 
coverage  under  the  MPCI  Policy  in 
which  event  coverage  under  this  Policy 
shall  terminate  as  dictated  by  the 
following  rules:  In  the  event  that: 

(a)  You  fail  to  pay  the  premium.  We 
may  cancel  this  Policy  with  ten  (10) 
days  written  notice  of  cancellation  to 
the  insured  and  also  to  any  person 
shown  by  the  policy  to  have  an  interest 
in  any  loss  which  may  occur 
thereunder. 

(b)  You  have  perpetrated  a  fraud  or 
material  misrepresentation  upon  Us,  We 
may  cancel  this  Policy  with  twenty  (20) 
days  written  notice  of  cancellation. 

Article  X— WAIVER  OR  CHANGE  OF 
POLICY  PROVISIONS  is  deleted  in  its 
entirety  and  the  following  new  Article 
X— WAIVTIR  OR  CHANGE  OF  POLICY 
PROVISIONS  is  substituted  in  lieu 
thereof: 

Article  X — Waiver  or  Change  of  Policy 
Provisions 

A  waiver  or  change  of  any  provision 
must  be  in  writing  and  approved  by  Us. 
Our  request  for  an  appraisal  or 
examination  will  not  result  in  a  waiver 
of  any  of  Our  rights  or  any  of  Your 
rights. 

All  other  terms  and  conditions  of  the 
Policy  and  any  other  endorsements  to 
the  Policy  remain  unchanged. 

Wisconsin  Mandatory  Endorsement 

Name  Insured: 

PoUcy  Period: 

Insured  By  (Insurance  Company): 
Endorsement  Nimiber: 

Policy  Number: 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  Market 
Value  Protection  Policy. 

In  compliance  with  the  insurance 
laws  of  the  State  of  Wisconsin,  the 
following  provisions  are  added  to  the 
Policy.  In  the  event  that  similar 
provisions  are  already  contained  in  the 
Pohcy,  which  are  inconsistent  with  the 
provisions  of  this  endorsement,  the 
provisions  of  this  endorsement  shall 
teike  precedence  over  such  similar 
provisions. 

Notice  of  Loss 

You  must  provide  to  Us  written  notice 
of  loss  within  fifteen  (15)  days  and  proof 
of  loss  writhin  thirty  (30)  days,  or  as 
soon  as  is  reasonably  possible,  after 
such  loss.  Failure  by  You  to  give  us 
such  notice  does  not  invalidate  or 
reduce  Your  claim  unless  We  are 
prejudiced  by  Your  failure  to  give  Us 
such  notice. 


Subrogation 

We  shall  be  entitled  to  seek 
subrogation  as  to  any  recovery  made  by 
You  from  a  third  party  only  to  the  extent 
that  tli-j  total  amount  recovered  by  You 
from  such  third  party  together  wdth  any 
indemnity  paid  to  You  by  Us  hereunder 
exceeds  all  damages  sustained  by  You. 

Knowledge  of  Agent 

Knowledgeable  by  Our  agent  of  any 
fact  which  breaches  a  condition  of  this 
Policy  shall  be  knowledge  by  Us  if  such 
fact  is  known  to  the  agent  at  the  time 
this  Policy  is  issued  or  an  application 
made  or  thereafter  becomes  known  to 
the  agent  in  the  course  of  his  dealings 
as  an  agent  with  you.  Any  fact  which 
breaches  a  condition  of  this  Policy  and 
is  known  to  the  agency  shall  not  void 
this  Policy  or  defeat  a  recovery  thereon 
in  the  event  of  loss. 

Misrepresentation  and  Breach  of 
Warranty 

No  misrepresentation  or  breach  of 
affirmative  warranty  made  by  You  or  on 
Your  behalf  in  the  negotiation  of  this 
Policy  affects  Our  obligation  under  this 
Policy  unless  We  rely  on  it  and  it  is 
either  material  or  made  with  intent  to 
deceive,  or  unless  the  facts 
misrepresented  or  falsely  warranted 
contribute  to  the  loss.  No  failure  of  a 
condition  prior  to  the  loss  and  no 
breach  of  a  promissory  warrant  affects 
Our  obligation  under  this  Policy  unless 
it  exists  at  the  time  of  the  loss  and  either 
increases  the  risk  at  the  time  of  loss  or 
contributes  to  the  loss.  The  provisions 
of  this  condition  do  not  apply  to  failure 
to  tender  payment  of  premium. 

All  other  terms  and  conditions  of  the 
Policy  and  any  other  endorsements  to 
the  Policy  remain  unchanged. 

Wyoming  Mandatory  Endorsement 

Name  Insured: 

Policy  Period: 

Insured  By  (Insurance  Company): 
Endorsement  Number: 

Policy  Number: 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  Market 
Value  Protection  Policy. 

In  compliance  with  the  insurance  of 
laws  of  the  State  of  Wyoming,  the 
following  provisions  are  added  to  the 
Policy.  In  the  event  that  similar 
provisions  are  already  contained  in  the 
Policy,  which  are  inconsistent  with  the 
provisions  of  this  endorsement,  the 
provisions  of  this  endorsement  shall 
take  precedence  over  such  similar 
provisions. 

How  this  endorsement  affects  your 
coverage: 
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Article  IV— DUTIES  AFTER  LOSS, 

Our  Duties  section,  Paragraph  “C",  is 
deleted  in  its  entirety  and  the  following 
new  Paragraph  “C”  is  substituted  in  lieu 
thereof; 

C.  We  will  pay  Your  loss  within  forty- 
five  (45)  days  after  You  receive  an  MPCI 
Policy  Indemnity  Payment  in  regard  to 
a  loss  under  the  MPQ  Policy  and  the 
amount  of  the  indemnity  imder  this 
Policy  can  be  determined. 

Article  XIU— SUIT  AGAINST  US  is 
deleted  in  its  entirety  and  the  following 
new  Article  XUI— SUIT  AGAINST  US  is 
substituted  in  lieu  thereof: 

Article  XUI — Suit  Against  Us 

You  cannot  bring  suit  against  Us 
unless  You  have  complied  with  all  of 
the  policy  provisions.  If  You  do  enter 
suit  against  Us,  You  must  do  so  within 
four  (4)  years  firom  the  date  of  discovery 
of  the  loss. 

All  other  terms  and  conditions  of  the 
Policy  and  all  other  endorsements  to  the 
Policy  remain  unchanged. 

MVP  Crop  Endorsements 

Com  Endorsement 

Name  Insured: 

Policy  Period: 

Insured  by  (Insurance  Company): 
Endorsement  Number: 

Policy  Number: 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  market 
Value  Protection  Policy. 

How  this  endorsement  effects  your 
coverage: 

The  Losses  Insured  Against  under  the 
“Cause  of  Loss”  Section  of  Article  III  of 
the  Policy  shall  include: 

Unavoidable  financial  loss  resulting 
directly  from  an  increase  in  the  Chicago 
Board  of  Trade  futures  settlement  prices 
for  Com,  as  specifically  set  forth  in  this 
endorsement  and  the  Policy,  and 
provided  that  You  sustain  a  Com 
production  loss,  during  the  Insurance 
Period,  caused  by  an  insured  peril(s) 
under  the  MPCI  Policy  and  an  MPCI 
Policy  Indemnity  Payment  is  made  to 
You. 

Under  paragraph  “A”  of  the 
“Indemnity  Payment”  Section  of  Article 
V  of  the  Policy,  the  indemnity  payable 
to  You  for  loss  to  Your  com  Crop  shall 
be  calculated  as  follows: 

A.  As  to  any  loss  under  the  MPCI 
Policy,  during  the  Insurance  Period,  to 
any  (^m  Crop: 

1.  Ninety-five  percent  (95%)  of  the 
November  Average  Daily  Settlement 
Price  for  com  to  be  delivered  during  the 
month  of  December,  of  the  then  current 
crop  year,  shall  be  established 
(hereinafter  the  “Com  Futures  Price”); 


2.  The  “Com  Base  Price”  shall  be 
established  as  the  highest  MPCI  Policy 
Crop  Price  Election  for  com  available 
imder  the  MPCI  Policy  for  the  then 
current  crop  year. 

3.  The  Com  Base  Price  shall  be 
subtracted  ft-om  the  Cora  Futures  Price 
to  determine  the  “Com  Price  Change”. 

4.  The  “Maximum  Price  Change”  per 
bushel  shall  be  that  amount  selected  by 
You  ($0.75,  $1.00,  or  $1.50  per  bushel) 
on  Your  application  for  coverage  and 
showm  on  the  Summary  of  Coverage 
provided  by  Us  to  You. 

5.  The  “Indemnity  Per  Bushel”  shall 
be  the  lesser  of:  a.  TTie  Com  Price 
Change:  and  b.  The  Maximum  Price 
Change. 

6.  The  MPCI  Policy  Indemnity 
Payment  shall  be  divided  by  Your  MPCI 
Pohcy  Crop  Price  Election  for  com  to 
determine  the  “Cora  Production  Loss” 
in  bushels; 

7.  The  Indemnity  Per  Bushel  shall  be 
multiplied  by  the  Com  Production  Loss 
to  determine  the  total  indemnity  to  be 
paid  to  You. 

B.  “Average  Daily  Settlement  Price” 
means  the  average  derived  by  totaling 
the  Chicago  Board  of  Trade  commodity 
futures  daily  final  closing  settlement 
price  for  com  for  each  full  active  trading 
day  during  the  month  and  dividing  this 
sum  by  the  number  of  full  active  trading 
days  during  the  month.  For  purposes  of 
determining  the  Average  Daily 
Settlement  Price,  there  must  be  fifteen 
(15)  or  more  full  active  trading  days 
during  the  applicable  month.  If  there  are 
fourteen  (14)  or  less  full  active  trading 
days  during  the  applicable  month  as  to 
com,  no  indemnity  shall  be  payable  as 
to  Your  Com  Crop.  A  full  active  trading 
day  is  any  trading  day  on  the  Chicago 
Board  of  Trade  commodity  futures 
market  during  which  more  than  50  com 
futures  contracts  are  traded. 

C.  In  the  event  that  trading  on  the 
Chicago  Board  of  Trade  commodity 
futures  market  for  com  is  suspended  or 
terminated  so  that  for  purposes  of 
determining  the  Average  Daily 
Settlement  Price  for  com  there  are 
fourteen  (14)  or  less  active  trading  days 
during  the  applicable  month,  no 
indemnity  shall  be  payable  under  this 
Policy  as  to  Your  Com  Crop,  and  that 
portion  of  the  Premium  paid  by  You 
which  is  applicable  to  Your  Com  Crop 
shall  be  refunded  by  Us. 

Pursuant  to  the  “Insurtmce  Period” 
Section  of  Article  III  of  the  Policy: 

THE  COVERAGE  PROVIDED  BY  THE 
POLICY  AND  THIS  ENDORSEMENT 
FOR  YOUR  CORN  CROP  IS  NOT 
CONTINUOUS.  YOU  MUST  RENEW 
THE  COVERAGE  PROVIDED  BY  THE 
POLICY  AND  THIS  ENDORSEMENT 
ON  YOUR  CORN  CROP  NO  LATER 


THAN  APRIL  15  OF  EACH  YEAR  FOR 
COVERAGE  TO  BE  EFFECTIVE  FOR 
THE  SUCCEEDING  YEAR. 


The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  market 
Value  Protection  Policy. 

How  this  endorsement  effects  your 
coverage: 

The  Losses  Insured  Against  under  the 
“Cause  of  Loss”  Section  of  Article  III  of 
the  Policy  shall  include: 

Unavoidable  financial  loss  resulting 
directly  fi'om  an  increase  in  the  New 
York  Cotton  Exchange  ctmimodity 
futures  settlement  prices  for  Cotton  as 
specifically  set  forth  in  this 
endorsement  and  the  Policy,  and 
provided  that  You  sustain  a  Cotton 
production  loss,  during  the  Insurance 
Period,  caused  by  an  insured  periUs) 
under  the  MPCI  Policy  and  an  MPO 
PoUcy  Indemnity  Payment  is  made  to 
You. 

Under  paragraph  “A”  of  the 
“Indemnity  Payment”  Section  of  Article 
V  of  the  Policy,  the  indemnity  payable 
to  You  for  loss  to  Your  Cotton  Crop 
shall  be  calculated  as  follows: 

A.  As  to  any  loss  under  the  MPCI 
Policy,  during  the  Insurance  Period,  to 
any  Cotton  Crop: 

1.  Ninety-five  percent  (95%)  of  the 
November  Average  Daily  Settlement 
Price  for  Cotton  to  be  delivered  during 
the  month  of  December,  of  the  then 
current  crop  year,  shall  be  established 
(hereinafter  the  “Cotton  Futures  Price”); 

2.  The  “Cotton  Base  Price”  shall  be 
established  as  the  highest  MPCI  Policy 
price  election  for  Cotton  available  under 
the  MPCI  Policy,  for  the  then  current 
crop  year,  for  the  Farm  Unit  on  which 
the  Cotton  Crop  suffering  the  loss  is 
located. 

3.  The  Cotton  Base  Price  shall  be 
subtracted  firom  the  Cotton  Futures  Price 
to  determine  the  “Cotton  Price  Change”. 

4.  The  “Maximum  Price  Change”  per 
pound  shall  be  that  amount  selected  by 
You  ($0.30,  $0.50,  or  $0.70  per  pound) 
on  Your  application  for  coverage  and 
shown  on  the  Summary  of  Coverage 
provided  by  Us  to  You. 

5.  The  “Indemnity  Per  Pound”  shall 
be  the  lesser  of: 

a.  The  Cotton  Price  Change;  and 

b.  The  Maximum  Price  Change. 

6.  The  MPCI  Policy  Indemnity 
Payment  shall  be  divided  by  Your  MPCI 


COTTON  ENDORSEMENT 

Name  Insured: 

Policy  Period: 

Insult  by  (Insurance  Company): 
Endorsement  Number: 

Policy  Number: 

Effective  Date  of  Endorsement: 
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Policy  Crop  Price  Election  for  Cotton  to 
determine  the  "Cotton  Production  Loss” 
in  pounds; 

7.  The  Indemnity  Per  Pound  shall  be 
multiplied  by  the  Cotton  Production 
Loss  to  determine  the  total  indemnity  to 
be  paid  to  You. 

B.  “Average  Daily  Settlement  Price” 
means  the  average  derived  by  totaling 
the  New  York  Cotton  Exchange 
commodity  futures  daily  final  closing 
settlement  price  for  Cotton  for  each  full 
active  trading  day  during  the  month  and 
dividing  this  sum  by  the  number  of  full 
active  trading  days  during  the  month. 

For  purposes  of  determining  the 
Average  Daily  Settlement  Price,  there 
must  be  fifteen  (15)  or  more  full  active 
trading  days  during  the  applicable 
month.  If  there  are  fourteen  (14)  or  less 
full  active  trading  days  during  the 
applicable  month  as  to  Cotton,  no 
indemnity  shall  be  payable  as  to  Your 
Cotton  Crop. 

C.  In  the  event  that  trading  on  the 
New  York  Cotton  Exchange  commodity 
futures  market  for  Cotton  is  suspended 
or  terminated  so  that  for  purposes  of 
determining  the  Average  Daily 
Settlement  Price  for  Cotton  there  are 
fourteen  (14)  or  less  full  active  trading 
days  during  the  applicable  month,  no 
indemnity  shall  be  payable  under  this 
Policy  as  to  Your  Cotton  Crop,  and  that 
portion  of  the  Premium  paid  by  You 
which  is  applicable  to  Your  Cotton  Crop 
shall  be  refunded  by  Us. 

Article  XTV — Definitions  is  amended 
by  adding  the  following  new  paragraph: 

"Cotton”  is  defined  as  only  American 
Upland  Lint  Cotton  and  specifically 
excludes,  without  limitation.  Extra  Long 
Staple  Cotton  (also  known  as  Pima 
Cotton  and  American-Egyptican  Cotton). 

The  Coverage  provided  oy  the  Policy 
and  this  Endorsement  does  not  extend 
to  and  no  Coverage  exists  under  this 
Endorsement  as  to  any  cotton  crop 
grow'n  on  acreage  located  in  South 
Texas.  Coverage  under  the  policy  for 
any  cotton  crop  grown  on  acreage 
located  in  South  Texas  is  provided,  if  at 
all,  only  under  a  separate  endorsement 
to  this  policy  entitled  “Cotton 
Endorsement  (South  Texas)”.  “South 
Texas”  is  defined  as  including  only  the 
following  Counties  in  Texas:  Aransas, 
Atascosa,  Bee,  Bexar,  Brooks,  Calhoun, 
Cameron,  Dimmit,  Duval,  Frio,  Goliad, 
Hidalgo,  Jackson,  Jim  Hogg,  Jim  Wells, 
Karnes,  Kenedy,  IGnney,  Kleberg,  La 
Salle,  Live  Oak,  McMullen,  Maverick, 
Medina,  Nueces,  Refugio,  San  Patricio, 
Starr,  Uvalde,  Victoria,  Webb,  Willacy, 
Wilson,  Zapata,  and  Zavala. 

Pursuant  to  the  “Insurance  Period” 
Section  of  Article  HI  of  the  Policy: 

The  coverage  provided  by  the  Policy 
and  this  Endorsement  for  your  cotton 


crop  is  not  continuous.  You  must  renew 
the  coverage  provided  by  the  Policy  and 
this  Endorsement  on  your  cotton  crop 
No  Later  Than  April  15  of  each  year  for 
coverage  to  be  effective  for  the 
succeeding  year. 

Cotton  Endorsement  (South  Texas) 

Name  Insured: 

Policy  Period: 

Insured  by  (Insurance  Company): 
Endorsement  Number: 

Pohcy  Number: 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  Market 
Value  Protection  Policy. 

How  this  endorsement  effects  your 
coverage: 

The  Losses  Insured  Against  under  the 
“Cause  of  Loss”  Section  of  Article  III  of 
the  Policy  shall  include: 

Unavoidable  financial  loss  resulting 
directly  ft-om  an  increase  in  the  New 
York  Cotton  Exchange  commodity 
futures  settlement  prices  for  Cotton  as 
specifically  set  forth  in  this 
endorsement  and  the  Policy,  and 
provided  that  You  sustain  a  production 
loss  on  Cotton  grown  in  South  Texas, 
during  the  Insurance  Period,  caused  by 
an  insured  peril(s)  under  the  MPCI 
Pohcy  and  an  MPCI  Policy  Indemnity 
Payment  is  made  to  You. 

Under  Paragraph  “A”  of  the 
“Indemnity  Payment”  Section  of  Article 
V  of  the  Policy,  the  indemnity  payable 
to  You  for  loss  to  Your  Cotton  Crop 
grown  in  South  Texas  shall  be 
calculated  as  follows: 

A.  As  to  any  loss  under  the  MPCI 
Pohcy,  during  the  Insurance  Period,  to 
any  Cotton  Crop  grown  in  South  Texas: 

1.  Ninety-five  percent  (95%)  of  the 
September  Average  Daily  Settlement 
Prince  for  Cotton  to  be  delivered  during 
the  month  of  October,  of  the  then 
current  crop  year,  shall  be  established 
(hereinafter  the  “Cotton  Futures  Price”); 

2.  The  “Cotton  Base  Price”  shall  be 
established  as  the  highest  MPCI  Policy 
price  election  for  Cotton  available  under 
the  MPCI  Policy,  for  the  then  current 
crop  year,  for  the  Farm  Unit  on  which 
the  Cotton  Crop  suffering  the  loss  is 
located. 

3.  The  Cotton  Base  Price  shall  be 
subtracted  from  the  Cotton  Futures  Price 
to  determine  the  “Cotton  Price  Change”. 

4.  The  “Maximum  Price  Change”  per 
pound  shall  be  that  amount  selected  by 
You  ($0.30,  $0.50,  or  $0.70  per  pound) 
on  Your  application  for  coverage  and 
shown  on  the  Siunmary  of  Coverage 
provided  by  Us  to  You. 

5.  The  “Indenmity  Per  Pound”  shall 
be  the  lesser  of: 


a.  The  Cotton  Price  Change;  and 

b.  The  Maximum  Price  Change. 

6.  The  MPCI  Policy  Indemnity 
Payment  shall  be  divided  by  Your  MPCI 
Policy  Crop  Price  Election  for  Cotton  to 
determine  the  “Cotton  Production  Loss” 
in  pounds; 

7.  The  Indemnity  Per  Pound  shall  be 
multiplied  by  the  Cotton  Production 
Loss  to  determine  the  total  indemnity  to 
paid  to  You. 

B.  “Average  Daily  Settlement  Price” 
means  the  average  derived  by  totaling 
the  New  York  Cotton  Exchange 
commodity  futures  daily  final  closing 
settlement  price  for  Cotton  for  each  hill 
active  trading  day  during  the  month  and 
dividing  this  sum  by  the  number  of  full 
active  trading  days  during  the  month. 

For  purposes  of  determining  the 
Average  Daily  Settlement  Price,  there 
must  be  fifteen  (15)  or  more  full  active 
trading  days  during  the  applicable 
month.  If  there  are  fourteen  (14)  or  less 
full  active  trading  dates  during  the 
applicable  month  as  to  Cotton,  no 
indemnity  shall  be  payable  as  to  Your 
Cotton  Crop. 

C.  In  the  event  that  trading  on  the 
New  York  Cotton  Exchange  commodity 
futures  market  for  Cotton  is  suspended 
or  terminated  so  that  for  purposes  of 
determining  the  Average  Daily 
Settlement  Price  for  Cotton  there  are 
fourteen  (14)  or  less  full  active  trading 
days  during  the  applicable  month,  no 
indemnity  shall  be  payable  imder  this 
Pohcy  as  to  Your  Cotton  Crop,  and  that 
portion  of  the  Premium  paid  by  You 
which  is  applicable  to  Your  Cotton  Crop 
shall  be  refunded  by  Us, 

Article  XTV — Definitions  is  amended 
by  adding  the  following  new  paragraph: 

“Cotton”  as  defined  as  only  American 
Upland  Lint  Cotton  and  specifically 
excludes,  without  limitation  Extra  Long 
Staple  Cotton  (also  knowm  as  Pima 
Cotton  and  American -Egyptian  Cc-tton). 

The  coverage  provided  by  the  Policy 
and  this  Endorsement  does  not  extend 
to  and  no  coverage  exists  under  this 
endorsement  as  to  any  cotton  crop 
grown  on  any  acreage  other  than  acreage 
location  in  South  Texas.  Coverage  under 
the  policy  for  any  cotton  crop  grown  on 
acreage  located  other  than  in  South 
Texas  is  provided,  if  at  all,  only  under 
a  separate  endorsement  to  this  policy 
entitled  “Cotton  Endorsement”.  “South 
Texas”  is  defined  as  including  only  the 
following  counties  in  Texas:  Aransas, 
Atascosa,  Bee,  Bexar,  Brooks,  Calhoun, 
Cameron,  Dimmit,  Duval,  Frio,  Goliad 
Hidalgo,  Jackson,  Jim  Hogg,  Jim  Wells, 
Karnes,  Kenedy,  Kinney,  Kleberg,  La 
Salle,  Live  Oak,  McMullen,  Maverick, 
Medina,  Nueces,  Refugio,  San  Patricio, 
Starr,  Uvalde,  Victoria,  Webb,  Willacy, 
Wilson,  Zapata,  and  Zavala. 
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Pursuant  to  the  “Insurance  Period” 
Section  of  Article  III  of  the  Policy: 

The  coverage  provided  by  the  policy 
and  this  endorsement  for  your  cotton 
crop  is  not  continuous.  You  must  renew 
the  coverage  provided  by  this  policy 
and  this  endorsement  on  your  cotton 
crop  no  later  than  February  15  of  each 
year  for  coverage  to  be  effective  for  the 
succeeding  year. 

Extra  Long  Staple  Cotton  Endorsement 

Name  Insured: 

Policy  Period: 

Insiued  by  (Insurance  Company): 
Endorsement  Number: 

Policy  Number. 

Effective  Dated  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  Market  Value 
Protection  Policy. 

How  this  endorsement  effects  your 
coverage: 

The  Losses  Insured  Against  under  the 
“Cause  of  Loss”  Section  of  Article  III  of 
the  Policy  shall  include: 

Unavoidable  hnancial  loss  resulting 
directly  from  an  increase  in  the  New 
York  Cotton  Exchange  commodity 
futures  settlement  prices  for  Cotton  as 
specifically  set  fordi  in  this 
endorsement  and  the  Policy,  and 
provided  that  You  sustain  an  ELS 
Cotton  production  loss,  during  the 
Insurance  Period,  caused  by  an  insured 
peril{s)  under  the  MPCI  Policy  and  an 
MPa  Policy  Indemnity  Payment  is 
made  to  You. 

Under  Paragraph  “A”  of  the 
“Indemnity  Pa)Tnent”  Section  of  Article 
V  of  the  Policy,  the  indemnity  payable 
to  You  for  loss  Your  ELS  Cotton  Crop 
shall  be  calculated  as  follows: 

A.  As  to  any  loss  imder  the  MPCI 
Policy,  during  the  Insurance  Period,  to 
any  HLS  Cotton  Crop: 

1.  Ninety-five  percent  (95%)  of  the 
November  Average  Daily  Settlement 
Price  for  Cotton  to  be  delivered  during 
the  month  of  December,  of  the  then 
current  crop  year,  shall  be  established 
(hereinafter  the  “Cotton  Price”); 

2.  The  Cotton  Price  shall  be 
multiplied  by  160%  (1.60)  to  determine 
the  "ELS  Cotton  Futures  Mce”. 

3.  The  “ELS  Cotton  Base  Price”  shall 
be  established  as  the  highest  MPQ 
Policy  price  election  for  ELS  Cotton 
available  under  the  MPCI  Policy,  for  the 
then  current  crop  year,  for  the  Farm 
Unit  on  which  the  ELS  Cotton  Crop 
suffering  the  loss  is  located. 

4.  The  ELS  Cotton  Base  Price  shall  be 
subtracted  from  the  ELS  Cotton  Futures 
Price  to  determine  the  “ELS  Cotton 
Price  Change”. 

5.  The  "Maximum  Price  Change”  per 
pound  shall  be  that  amount  selected  by 


You  ($0.30,  $0.50,  or  $0.70  per  pound) 
on  Your  application  for  coverage  and 
shown  on  the  Summary  of  Coverage 
provided  by  Us  to  You. 

6.  The  “Indenmity  Per  Pound”  shall 
be  the  lesser  of: 

a.  The  ELS  Cotton  Price  Change;  and 

b.  The  Maximum  Price  change. 

7.  The  MPQ  Policy  Indemnity 
Payment  shall  be  provided  by  Your 
MPQ  Policy  Crop  Price  Election  for  ELS 
Cotton  to  determine  the  “ELS  Cotton 
Production  Loss”  in  pounds; 

8.  The  Indemnity  Per  Poimd  shall  be 
multiplied  by  the  ELS  Cotton 
Production  Loss  to  determine  the  total 
indemnity  to  be  paid  to  You. 

B.  “Average  Dciily  Settlement  Price” 
means  the  average  derived  by  totaling 
the  New  York  Cotton  Exchange 
commodity  futiues  daily  final  closing 
settlement  price  for  Cotton  for  each  ^11 
active  trading  day  during  the  month  and 
dividing  this  siun  by  the  number  of  full 
active  trading  days  during  the  month. 

For  purposes  of  determining  the 
Average  Daily  Settlement  Price,  there 
must  ^  fifteen  (15)  or  more  full  active 
trading  days  during  the  applicable 
month.  If  there  are  fourteen  (14)  or  less 
full  active  trading  days  during  the 
applicable  month  as  to  Cotton,  no 
indemnity  shall  be  payable  as  to  Your 
ELS  Cotton  Crop. 

C.  In  the  event  that  trading  on  the 
New  York  Cotton  Exchange  commodity 
futures  market  for  Cotton  is  suspended 
or  terminated  so  that  for  pvuposes  of 
determining  the  Average  Daily 
Settlement  Price  for  Cotton  there  are 
fourteen  (14)  or  less  full  active  trading 
days  during  the  applicable  month,  no 
indemnity  shall  be  payable  under  this 
Policy  as  to  Your  ELS  Cotton  Crop,  and 
that  portion  of  the  Premium  paid  by 
You  which  is  applicable  to  Your  ELS 
Cotton  Crop  shall  be  refunded  by  Us. 

Article  XTV — Definitions  is  amended 
by  adding  the  following  new 
paragraphs: 

A.  “ELS  Cotton”  is  defined  as  only 
Extra  Long  Staple  Cotton  (also  known  as 
Pima  Cotton  and  American-Egyptian 
Cotton)  and  specifically  excludes, 
without  limitation,  American  Upland 
Lint  Cotton. 

B.  “Cotton”  is  defined  as  only 
American  Upland  Lint  Cotton  and 
specifically  excludes,  without 
limitation.  Extra  Long  Staple  Cotton 
(also  known  as  Pima  Cotton  and 
American-Egyptian  Cotton). 

The  coverage  provided  by  the  Policy 
and  this  endorsement  does  not  extend  to 
and  no  coverage  exists  under  this 
endorsement  as  to  any  ELS  cotton  crop 
grown  on  acreage  located  in  South 
Texas.  Coverage  under  the  policy  for 
any  ELS  cotton  crop  grown  on  acreage 


located  in  South  Texas  is  provided,  if  at 
all,  only  imder  a  separate  endorsement 
to  this  policy  entitled  “Extra  Long 
Staple  Cotton  Endorsement  (Sou^ 
Texas)”.  “South  Texas”  is  defined  as 
including  only  the  following  coimties  in 
Texas:  Aj^ansas,  Atacosa,  Bee,  Bexar, 
Brooks,  Calhoun,  Cameron,  Dimmit, 
Duval,  Frio,  Goliad,  Hidalgo,  Jackson, 

Jim  Hogg,  Jim  Wells,  Karnes,  Kenedy, 
Kinney,  Kleberg,  La  Salle,  Live  Oak, 
McMullen,  Maverick,  Medina,  Nueces. 
Refugio,  San  Patricio,  Stair,  Uvalde, 
Victoria,  Webb,  Willacy',  Wilson, 

Zapata,  and  Zavala. 

Pursuant  to  the  “Insurance  Period” 
Section  of  Article  III  of  the  Policy: 

The  coverage  provided  by  the  Policy 
and  this  endorsement  for  your  cotton 
crop  is  not  continuous.  You  must  renew 
the  coverage  provided  by  the  Policy  and 
this  endorsement  on  your  cotton  crop 
no  later  than  April  15  of  each  year  for 
coverage  to  be  effective  for  the 
succee^ng  year. 

Extra  Long  Staple  Cotton  Endorsement 
(South  Texas) 

Name  Insured: 

Policy  Period: 

Insured  by  (Insurance  Company): 
Endorsement  Number: 

Policy  Number: 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  prep>aration  and  issuance  of  the  Market 
Value  Protection  Policy. 

How  this  endorsement  effects  your 
coverage: 

The  Losses  Insured  Against  under  the 
“Cause  of  Loss”  Section  of  Article  III  of 
the  Policy  shall  include: 

Unavoidable  financial  loss  resulting 
directly  from  an  increase  in  the  New 
York  Cotton  Exchange  commodity 
futures  settlement  prices  for  Cotton  as 
specifically  set  forth  in  this 
endorsement  and  the  PoUcy,  and 
provided  that  You  sustain  a  production 
loss  on  ELS  Cotton  grown  in  South 
Texas,  dining  the  Insurance  Period, 
caused  by  an  insured  peril(s)  under  the 
MPCI  Policy  and  an  MPCI  Policy 
Indemnity  Payment  is  made  to  You. 

Under  Paragraph  “A”  of  the 
“Indemnity  Payment”  Section  of  Article 
V  of  the  Policy,  the  indemnity  payable 
to  You  for  loss  to  Your  ELS  Cotton  Crop 
grown  in  South  Texas  shall  be 
calculated  as  follows: 

A.  As  to  any  loss  under  the  MPCI 
Policy,  during  the  Insurance  Period,  to 
any  ELS  Cotton  Crop  grown  in  South 
Texas: 

1.  Ninety-five  percent  (95%)  of  the 
September  Average  Daily  Settlement 
Price  for  Cotton  to  be  delivered  during 
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the  month  of  October,  of  the  then 
current  crop  year,  shall  be  established 
(hereinafter  the  “Cotton  Price”); 

2.  The  Cotton  Price  shall  be 
multiplied  by  160%  (1.60)  to  determine 
the  “ELS  Cotton  Futures  Price”. 

3.  The  “ELS  Cotton  Base  Price”  shall 
be  established  as  the  highest  MPCI 
Policy  price  election  for  ELS  Cotton 
available  under  the  MPCI  Policy,  for  the 
then  current  crop  year,  for  the  Farm 
Unit  on  which  the  ELS  Cotton  Crop 
suffering  the  loss  is  located. 

4.  The  ELS  Cotton  Base  Price  shall  be 
subtracted  from  the  ELS  Cotton  Futures 
Price  to  determine  the  “ELS  Cotton 
Price  Change”. 

5.  The  “Maximum  Price  Change”  per 
pound  shall  be  that  amount  selected  by 
You  ($0.30,  $0.50,  or  $0.70  per  pound) 
on  Your  application  for  coverage  and 
shown  on  the  Summary  of  Coverage 
provided  by  Us  to  You. 

6.  The  “Indemnity  Per  Pound”  shall 
be  the  lesser  of: 

a.  The  ELS  Cotton  Price  Change;  and 

b.  The  Maximum  Price  Change. 

7.  The  MPCI  Policy  Indemnity 
Payment  shall  be  divided  by  Your  MPCI 
Policy  Crop  Price  Election  for  ELS 
Cotton  to  determine  the  “ELS  Cotton 
Production  Loss”  in  pounds; 

8.  The  Indemnity  Per  Pound  shall  be 
multiplied  by  the  ELS  Cotton 
Production  Loss  to  determine  the  total 
indemnity  to  be  paid  to  You. 

B.  “Average  Daily  Settlement  Price” 
means  the  average  derived  by  totaling 
the  New  York  Cotton  Exchange 
commodity  futures  daily  final  closing 
settlement  price  for  Cotton  for  each  ^11 
active  trading  day  during  the  month  and 
dividing  this  sum  by  the  number  of  full 
active  trading  days  during  the  month. 
For  purposes  of  determining  the 
Average  Daily  Settlement  Price,  there 
must  be  fifteen  (15)  or  more  full  active 
trading  days  during  the  applicable 
month.  If  there  are  fourteen  (14)  or  less 
full  active  trading  days  during  the 
applicable  month  as  to  Cotton,  no 
indemnity  shall  be  payable  as  to  Your 
ELS  Cotton  Crop. 

C.  In  the  event  that  trading  on  the 
New  York  Cotton  Exchange  commodity 
futures  market  for  Cotton  is  suspended 
or  terminated  so  that  for  purposes  of 
determining  the  Average  Daily 
Settlement  Price  for  Cotton  there  are 
fourteen  (14)  or  less  full  active  trading 
days  during  the  applicable  month,  no 
indemnity  shall  be  payable  under  this 
Policy  as  to  Your  ELS  Cotton  Crop,  and 
that  portion  of  the  Premium  paid  by 
You  which  is  applicable  to  Your  ELS 
Cotton  Crop  shall  be  refunded  by  Us. 

Article  WV — ^Definitions  is  amended 
by  adding  the  following  new 
paragraphs: 


A.  “ELS  Cotton”  is  defined  as  only 
Extra  Long  Staple  Cotton  (also  known  as 
Pima  Cotton  and  American-Egj'ptian 
Cotton)  and  specifically  excludes, 
without  limitation  American  Upland 
Lint  Cotton. 

B.  “Cotton”  is  defined  as  only 
American  Upland  Lint  Cotton  and 
specifically  excludes,  without  limitation 
Extra  Long  Staple  Cotton  (also  known  as 
Pima  Cotton  arid  American-Egyptian 
Cotton). 

The  coverage  provided  by  the  policy 
and  this  endorsement  does  not  extend  to 
and  no  coverage  exists  under  this 
endorsement  as  to  any  ELS  cotton  crop 
grown  on  any  acreage  other  than  acreage 
located  in  South  Texas.  Coverage  under 
the  policy  for  any  ELS  cotton  crop 
grown  on  acreage  located  other  than  in 
South  Texas  is  provided,  if  at  all,  only 
under  a  separate  endorsement  to  this 
policy  entitled  “extra  long  staple  cotton 
endorsement”.  “South  Texas”  is  defined 
as  including  only  the  following  counties 
in  Texas:  Aranansas,  Atacosa,  Bee, 

Bexar,  Brooks,  Calhoun,  Cameron, 
Dimmit,  Duval,  Frio,  Goliad,  Hidalgo, 
Jackson,  Jim  Hogg,  Jim  Wells,  Karnes, 
Kenedy,  Kinney,  Kleberg,  La  Salle,  Live 
Oak,  McMullen,  Maverick,  Medina, 
Nueces,  Refugio,  San  Patricio,  Starr, 
Uvalde,  Victoria,  Webb,  Willacy, 

Wilson,  Zapata,  and  2^vala. 

Pursuant  to  the  “Insurance  Period” 
Section  of  Article  III  of  the  Policy: 

The  coverage  provided  by  the  policy 
and  this  endorsement  for  your  cotton 
crop  is  not  continuous.  You  must  renew 
the  coverage  provided  by  the  policy  and 
this  endorsement  on  your  cotton  crop 
no  later  than  February  15  of  each  year 
for  coverage  to  be  effective  for  the 
succeeding  year. 

Fall  Wheat  Endorsement  (CBOT) 

Name  Insured: 

Policy  Period: 

Insured  by  (Insurance  Company): 
Endorsement  Number: 

Policy  Number: 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  Market 
Value  Protection  Policy. 

How  this  endorsement  effects  your 
coverage: 

The  Losses  Insured  Against  under  the 
“Cause  of  Loss”  Section  of  Article  III  of 
the  Policy  shall  include: 

Unavoidable  financial  loss  resulting 
directly  from  an  increase  in  the  Chicago 
Board  of  Trade  futures  settlement  prices 
for  Wheat,  as  specifically  set  forth  in 
this  endorsement  and  the  Policy,  and 
provided  that  You  sustain  a  Fall  Wheat 
production  loss,  during  the  Insurance 


Period,  caused  by  an  insured  peril(s) 
under  the  MPCI  Policy  and  an  MPCI 
Policy  Indemnity  Payment  is  made  to 
You. 

Under  paragraph  “A”  of  the 
“Indemnity  Payment”  Section  of  Article 
V  of  the  Policy,  the  indemnity  payable 
to  You  for  loss  to  Your  Fall  Wheat  Crop 
shall  be  calculated  as  follows: 

A.  As  to  any  loss  under  the  MPCI 
Pohcy,  during  the  Insurance  Period,  to 
any  Fall  Wheat  Crop: 

1.  Ninety-five  percent  (95%)  of  the 
June  Average  Daily  Settlement  Price  for 
wheat  to  be  delivered  during  the  month 
of  July,  of  the  then  current  crop  year, 
shall  be  established  (hereinafter  the 
“Wheat  Futures  Price”); 

2.  The  “Wheat  Base  Price”  shall  be 
established  as  the  highest  MPCI  Policy 
Crop  Price  Election  for  Wheat  available 
under  the  MPQ  Policy  for  the  then 
current  crop  year. 

3.  The  Wheat  Base  Price  shall  be 
subtracted  from  the  Wheat  Futures  Price 
to  determine  the  “Wheat  Price  Change”. 

4.  The  “Maximum  Price  Change”  per 
bushel  shall  be  that  amount  selected  by 
You  ($1.00,  $1.50,  or  $2.00  per  bushel) 
on  Your  application  for  coverage  and 
shown  on  the  Summary  of  Coverage 
Provided  by  Us  to  You. 

5.  The  “Indemnity  Per  Bushel”  shall 
be  the  lesser  of: 

a.  The  Wheat  Price  Change;  and 

b.  The  Maximum  Price  Change. 

6.  The  MPCI  Policy  Indemnity 
Payment  shall  be  divided  by  Your  MPCI 
Policy  Crop  Price  Election  for  wheat  to 
determine  the  “Wheat  Production  Loss” 
in  bushels. 

7.  The  Indemnity  Per  Bushel  shall  be 
multiplied  by  the  Wheat  Production 
Loss  to  determine  the  total  indemnity  to 
be  paid  to  You. 

B.  “Average  Daily  Settlement  Price” 
means  the  average  derived  by  totaling 
the  Chicago  Board  of  Trade  commodity 
futures  daily  final  closing  settlement 
price  for  wheat  for  each  full  active 
trading  day  during  the  month  and 
dividing  this  sum  by  the  number  of  full 
active  trading  days  during  the  month. 
For  purposes  of  determining  the 
Average  Daily  Settlement  Price,  there 
must  be  fifteen  (15)  or  more  full  active 
trading  days  during  the  applicable 
month.  If  there  are  fourteen  (14)  or  less 
full  active  trading  days  during  the 
applicable  month,  no  indemnity  shall  be 
payable  as  to  Your  wheat  Crop.  A  full 
active  trading  day  is  any  trading  day  on 
the  Chicago  Board  of  Trade  commodity 
futmes  market  during  which  more  than 
50  wheat  futures  contracts  are  traded. 

C.  In  the  event  that  trading  on  the 
Chicago  Board  of  Trade  commodity 
futures  market  for  wheat  is  suspended 
or  terminated  so  that  for  purposes  of 
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determining  the  Average  Daily 
Settlement  Price  there  are  fourteen  (14) 
or  less  active  trading  days  during  the 
applicable  month,  no  indemnity  shall  be 
payable  under  this  Policy  as  to  such 
wheat  Crop,  and  that  portion  of  the 
Premium  paid  by  You  which  is 
applicable  to  such  wheat  Crop  shall  be 
refunded  by  Us. 

Article  XIV — Definitions  is  amended 
by  adding,  after  paragraph  H,  the 
following  new  paragraph  I: 

I.  “Fall  Wheat”  is  defined  as  a  wheat 
crop  seeded  during  the  fall  months  of 
the  year,  overwintered  in  the  field  and 
harvested  the  following  season. 

Pursuant  to  the  “Insurance  Period” 
Section  of  Article  III  of  the  Policy: 

The  coverage  provided  by  the  Policy 
and  this  endorsement  for  your  fall 
wheat  crop  is  not  continuous.  You  must 
renew  the  coverage  provided  by  the 
policy  and  this  endorsement  on  your 
fall  wheat  crop  no  later  than  September 
30  of  each  yeeir  for  coverage  to  be 
effective  for  the  succeeding  year. 

Fall  Wheat  Endorsement  (KCBOT) 

Name  Insured: 

Policy  Period: 

Insured  by  (Insurance  Company): 
Endorsement  Number: 

Policy  Number: 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  Market 
Value  Protection  Policy. 

How  this  endorsement  affects  your 
coverage: 

The  Losses  Insured  Against  under  the 
“Cause  of  Loss”  Section  of  Article  III  of 
the  Policy  shall  include: 

Unavoidable  financial  loss  resulting 
directly  from  an  increase  in  the  Kansas 
City  Board  of  Trade  futures  settlement 
prices  for  Wheat,  as  specifically  set  forth 
in  this  endorsement  and  the  Policy,  and 
provided  that  You  sustain  a  Fall  Wheat 
production  loss,  during  the  Insurance 
Period,  caused  by  an  insured  peril(s) 
under  the  MPCI  Policy  and  an  MPCI 
Policy  Indemnity  Payment  is  made  to 
You. 

Under  paragraph  “A”  of  the 
“Indemnity  Payment”  Section  of  Article 
V  of  the  Policy,  the  indemnity  payable 
to  you  for  loss  to  Your  Fall  Wheat  Crop 
shall  be  calculated  as  follows: 

A.  As  to  any  loss  under  the  MPCI 
Policy,  during  the  Insurance  Period,  to 
any  Fall  Wheat  Crop: 

1.  Ninety-five  percent  (95%)  of  the 
June  Average  Daily  Settlement  Price  for 
wheat  to  be  delivered  during  the  month 
of  July,  of  the  then  current  crop  year, 
shall  be  established  (hereinafter  the 
“Wheat  Futures  Price”); 


2.  The  “Wheat  Base  Price”  shall  be 
established  as  the  highest  MPCI  Policy 
Crop  Price  Election  for  Wheat  available 
under  the  MPCI  Policy  for  the  then 
current  crop  year. 

3.  The  Wheat  Base  Price  shall  be 
subtracted  from  the  Wheat  Futures  Price 
to  determine  the  “Wheat  Price  Change”. 

4.  The  “Maximum  Price  Change”  per 
bushel  shall  be  that  amount  selected  by 
You  ($1.00,  $1.50,  or  $2.00  per  bushel) 
on  Your  application  for  coverage  and 
shown  on  the  Summary  of  Coverage 
provided  by  Us  to  You. 

5.  The  “Indemnity  Per  Bushel”  shall 
be  the  lesser  of: 

a.  The  Wheat  Price  Change;  and 

b.  The  Maximmn  Price  Change. 

6.  The  MPCI  Policy  Indemnity 
Payment  shall  be  divided  by  Your  MPCI 
Policy  Crop  Price  Election  for  wheat  to 
determine  the  “Wheat  Production  Loss” 
in  bushels. 

7.  The  Indemnity  Per  Bushel  shall  be 
multiplied  by  the  Wheat  Production 
Loss  to  determine  the  total  indemnity  to 
be  paid  to  You. 

B.  “Average  Daily  Settlement  Price” 
means  the  average  derived  by  totaling 
the  Kansas  City  goard  of  Trade 
commodity  futures  daily  final  closing 
settlement  price  for  wheat  for  each  full 
active  trading  day  during  the  month  and 
dividing  this  sum  by  the  number  of  full 
active  trading  days  during  the  month. 

For  purposes  of  determining  the 
Average  Daily  Settlement  Price,  there 
must  be  fifteen  (15)  or  more  full  active 
trading  days  during  the  applicable 
month.  If  there  are  fourteen  (14)  or  less 
full  active  trading  days  during  the 
applicable  month,  no  indemnity  shall  be 
payable  as  to  Your  wheat  Crop.  A  full 
active  trading  day  is  any  trading  day  on 
the  Kansas  City  Board  of  Trade 
commodity  futures  market  during  which 
more  than  50  wheat  futures  contracts 
are  traded. 

C.  In  the  event  that  trading  on  the 
Kansas  City  Board  of  Trade  commodity 
futures  market  for  wheat  is  suspended 
or  terminated  so  that  for  purposes  of 
determining  the  Average  Daily 
Settlement  Price  there  are  fourteen  (14) 
or  less  active  trading  days  during  the 
applicable  month,  no  indemnity  shall  be 
payable  under  this  Policy  as  to  such 
wheat  Crop,  and  that  portion  of  the 
Premium  paid  by  You  which  is 
applicable  to  such  wheat  Crop  shall  be 
refunded  by  Us. 

Article  XIV — Definitions  is  amended 
by  adding,  after  paragraph  H,  the 
following  new  paragraph  I: 

I.  “Fall  Wheat”  is  defined  as  a  wheat 
crop  seeding  during  the  fall  months  of 
the  year,  overwintered  in  the  field  and 
harvested  the  following  season: 


Pursuant  to  the  “Insurance  Period” 
Section  of  Article  III  of  the  Policy: 

The  coverage  provided  by  the  policy 
and  this  endorsement  for  your  fall 
wheat  crop  is  not  continuous.  You  must 
renew  the  coverage  provided  by  the 
Policy  and  this  endorsement  on  you  fall 
wheat  crop  no  later  than  September  30 
of  each  year  for  coverage  to  be  effective 
for  the  succeeding  year. 

Fall  Wheat  Endorsement  (MCE) 

Name  Insured: 

Policy  Period: 

Insured  by  (Insurance  Company): 
Endorsement  Number: 

Policy  Ninnber: 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  Market 
Value  Protection  Policy. 

How  this  endorsement  effects  your 
coverage: 

The  Losses  Insured  Against  under  the 
“Cause  of  Loss”  Section  of  Article  III  of 
the  Policy  shall  include: 

Unavoidable  financial  loss  resulting 
directly  from  an  increase  in  the 
Minneapolis  Grain  Exchange  futures 
settlement  prices  for  Wheat,  as 
specifically  set  forth  in  this 
endorsement  and  the  Policy,  and 
provided  that  Your  sustain  a  Fall  Wheat 
production  loss,  during  the  Insurance 
Period,  caused  by  an  insured  peril(s) 
under  the  MPCI  Policy  and  an  MPCI 
Policy  Indemnity  Payment  is  made  to 
You. 

Under  paragraph  “A”  of  the 
“Indemnity  Payment”  Section  of  Article 
V  of  the  Policy,  the  indemnity  payable 
to  You  for  loss  to  Yom  Fall  Wheat  Crop 
shall  be  calculated  as  follows: 

A.  As  to  any  loss  under  the  MPCI 
Policy,  during  the  Insurance  Period,  to 
any  Fall  Wheat  Crop: 

1.  Ninety-five  percent  (95%)  of  the 
June  Average  Daily  Settlemfent  Price  for 
wheat  to  be  delivered  during  the  month 
of  July,  of  the  then  current  crop  year, 
shall  be  established  (hereinafter  the 
“Wheat  Futures  Price”); 

2.  The  “Wheat  Base  Price”  shall  be 
established  as  the  highest  MPCI  Policy 
Crop  Price  Election  for  Wheat  available 
under  the  MPCI  Policy  for  the  then 
current  crop  year. 

3.  The  Wheat  Base  Price  shall  be 
subtracted  from  the  Wheat  Futures  Price 
to  determine  the  “Wheat  Price  Change”. 

4.  The  “Maximum  Price  Change”  per 
hushel  shall  be  that  amount  selected  by 
You  ($1.00,  $1.50,  or  $2.00  per  bushel) 
on  Your  application  for  coverage  and 
shown  on  the  Summary  of  Coverage 
provided  by  Us  to  You. 

5.  The  “Indemnity  Per  Bushel”  shall 
be  the  lesser  of: 
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a.  The  Wheat  Price  Chanee;  and 

b.  The  Maximum  Price  Cnange. 

6.  The  MPa  Policy  Indemnity 
Payment  shall  be  divided  by  Your  MPCI 
Policy  Crop  Price  Election  for  wheat  to 
determine  the  “Wheat  Production  Loss” 
in  bushels. 

7.  The  Indemnity  Per  Bushel  shall  be 
multiplied  by  the  Wheat  Production 
Loss  to  determine  the  total  indemnity  to 
be  paid  to  You. 

B.  “Average  Daily  Settlement  Price” 
means  the  average  derived  by  totaling 
the  Minneapolis  Grain  Exchange 
commodity  futures  daily  final  closing 
settlement  price  for  wheat  for  each  full 
active  trading  day  during  the  month  and 
dividing  this  sum  by  the  number  of  full 
active  trading  days  during  the  month. 
For  purposes  of  determining  the 
Average  Daily  Settlement  Price,  there 
must  be  fifteen  (15)  or  more  full  active 
trading  days  during  the  applicable 
month.  If  there  are  fourteen  (14)  or  less 
full  active  trading  days  during  the 
applicable  month,  in  indenmity  shall  be 
payable  as  to  Your  wheat  Crop.  A  full 
active  trading  day  is  any  trading  day  on 
the  Minneapolis  Grain  Exchange 
commodity  futures  market  during  which 
more  than  50  wheat  futures  contracts 
are  traded. 

C.  In  the  event  that  trading  on  the 
Minneapolis  Grain  Exchange 
commodity  futures  maritet  for  wheat  is 
suspended  or  terminated  so  that  for 
purposes  of  determining  the  Average 
Daily  Settlement  Price  there  are  fourteen 
(14)  or  less  active  trading  days  during 
the  applicable  month,  no  indemnity 
shall  payable  under  this  Policy  as  to 
such  wheat  Crop,  and  that  portion  of  the 
Premium  paid  by  You  which  is 
applicable  to  such  wheat  Crop  shall  be 
refunded  by  Us. 

Article  — Definitions  is  amended 

by  adding,  after  paragraph  H,  the 
following  new  p>aragraph  I: 

I.  “Fall  Wheat”  is  defined  as  a  wheat 
crop  seeded  during  |he  fall  months  of 
the  year,  overwintered  in  the  field  and 
harvested  the  following  season. 

Pursuant  to  the  "Insurance  Period” 
Section  of  Article  III  of  the  Policy: 

The  coverage  provided  by  the  Policy 
and  this  endorsement  for  your  fall 
wheat  crop  is  not  continuous.  You  must 
renew  the  coverage  provided  by  the 
Policy  and  this  endorsement  on  your 
fall  what  crop  no  later  than  September 
30  of  each  year  for  coverage  to  be 
effective  for  the  succeeding  year. 

Grain  Sorghum  (MILO)  Endorsement 

Name  Insured: 

Policy  Period: 

Insured  By  (Insurance  Company): 
Endorsement  Number: 

Policy  Number: 


Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  Market 
Value  Protection  Policy. 

How  this  endorsement  effects  your 
coverage: 

The  Losses  Insured  Against  under  the 
“Cause  of  Loss”  Section  of  Article  III  of 
the  Policy  shall  include: 

Unavoidable  financial  loss  resulting 
directly  from  an  increase  in  the  Chicago 
Board  of  Trade  futures  settlement  prices 
for  Com,  as  specifically  set  forth  in  this 
endorsement  and  the  Policy,  and 
provided  that  You  sustain  a  Grain 
Sorghum  (Milo)  production  loss,  during 
the  Insurance  Period,  caused  by  an 
insured  peril(s)  under  the  MPCI  Policy 
and  an  MPCI  Policy  Indemnity  Payment 
is  made  to  You. 

Under  Paragraph  “A”  of  the 
“Indemnity  Payment”  Section  of  Article 
V  of  the  Policy,  the  indemnity  payable 
to  You  for  loss  to  Your  Grain  Sor^um 
(Milo)  Crop  shall  be  calculated  as 
follows: 

A.  As  to  any  loss  under  the  MPCI 
Policy,  during  the  Insxirance  Period,  to 
any  Grain  Sorghum  (Milo)  Crop: 

1.  Ninety-five  percent  (95%)  of  the 
November  Average  Daily  Settlement 
Price  for  Com  to  be  delivered  during  the 
month  of  December,  of  the  then  current 
crop  yeeu-,  shall  be  established 
(hereinafter  the  “Com  Price”); 

2.  The  Com  Price  shall  be  multiplied 
by  95%  (.95)  to  determine  the  “Grain 
Sorghum  Futures  Price”. 

3.  The  “Grain  Sorghum  Base  Price” 
shall  be  established  as  the  highest  MPCI 
Policy  Crop  Price  Election  for  Grain 
Sorghum  (milo)  available  under  the 
MPCI  Policy  for  the  then  current  crop 
year. 

4.  The  Grain  Sorghum  Base  Price  shall 
be  subtracted  fi-om  the  Grain  Sorghum 
Futures  Price  to  determine  the  “Grain 
Sorghum  Price  ChanM”. 

5.  The  “Maximum  Price  Change”  per 
bushel  shall  be  that  amount  selected  by 
You  ($0.75,  $1.00,  or  $1.50  per  bushel) 
on  Your  application  for  coverage  and 
shovm  on  the  Summary  of  Coverage 
provided  by  Us  to  You. 

6.  The  “Indemnity  Per  Bushel”  shall 
be  the  lesser  of: 

a.  The  Grain  Sorghum  Price  Change; 
and 

b.  The  Maximum  Price  Change. 

7.  The  MPCI  Policy  Indemnity 
Payment  shall  be  divided  by  Your  MPCI 
Policy  Crop  Price  Election  for  Grain 
Sorghum  (milo)  to  determine  the  “Grain 
Sorghum  Production  Loss”  in  bushels. 

8.  The  Indemnity  Per  Bushel  shall  be 
multiplied  by  the  Crain  Sorghum 
Production  Loss  to  determine  the  total 
indemnity  to  be  paid  to  You. 


B.  “Average  Daily  Settlement  Price” 
means  the  average  derived  by  totaling  i 
the  Chicago  Board  of  Trade  Conunodity  ^ 
futures  daily  final  closing  settlement  I 
price  for  com  for  each  full  active  trading 
day  during  the  month  and  dividing  this 
sum  by  the  number  of  full  active  trading 
days  during  the  month.  For  purposes  of 
determining  the  average  Daily 
Settlement  Price,  there  must  be  fifteen 
(15)  or  more  full  active  trade  days 
during  the  applicable  month.  If  there  are 
fourteen  (14)  or  less  full  active  trading 
days  during  the  applicable  month  as  to 
com.  no  indemnity  shall  be  payable  as 
to  Your  Grain  Sorghum  (Milo)  Crop.  A 
full  active  trading  day  is  any  trading  day 
on  the  Chicago  Board  of  Trade 
commodity  futures  market  during  which 
more  than  50  corn  futures  contracts  are 
traded. 

C.  In  the  event  that  trading  on  the 
Chicago  Board  of  Trade  commodity 
futures  market  for  com  is  suspended  or 
terminated  so  that  for  purposes  of 
determining  the  Average  Daily 
Settlement  Price  for  com  there  are 
fourteen  (14)  or  less  active  trading  days 
during  the  applicable  month,  no 
indemnity  shall  be  payable  under  this 
Policy  as  to  Your  Grain  Sorghum  (Milo) 
Crop,  and  that  portion  of  the  Premium 
paid  by  You  which  is  applicable  to  Your 
Grain  Sorghum  (Milo)  Crop  shall  be 
refunded  by  Us. 

Pursuant  to  the  “Insurance  Period” 
Section  of  Article  III  of  the  Policy: 

The  Coverage  Provided  by  the  Policy 
and  this  endorsement  for  your  grain 
Sorghum  (MILO)  crop  is  not  continuous. 
You  must  renew  the  coverage  provided 
by  the  policy  and  this  endorsement  on 
your  grain  sorghum  (MILO)  crop  no 
later  than  April  15  of  each  year  for 
coverage  to  be  effective  for  the 
succeeding  year. 

Soybean  Endorsement 

Name  Insured: 

Policy  Period: 

Insured  by  (Insurance  Company): 
Endorsement  Number: 

Policy  Number. 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued 
subsequent  to  preparation  and  issuance 
of  the  Market  Value  Protection  Policy 

How  this  endorsement  effects  your 
coverage: 

The  Losses  Insured  Against  under  the 
“Cause  of  Loss”  Section  of  Article  III  of 
the  Policy  shall  include: 

Unavoidable  financial  loss  resulting 
directly  from  an  increase  in  the  Chicago 
Board  of  Trade  futures  settlement  prices 
for  Soybeans,  as  specifically  set  forth  in 
this  endorsement  and  the  Policy,  and 
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provided  that  You  sustain  a  Soybean 
production  loss,  during  the  Insurance 
Period,  caused  by  an  insiued  peril(s) 
imder  the  MPCl  Policy  and  an  MPCI 
Policy  Indemnity  Payment  is  made  to 
You. 

Under  paragraph  "A”  of  the 
“Indemnity  Payment”  Section  of  Article 
V  of  the  Policy,  the  indemnity  payable 
to  You  for  loss  to  Your  Soybean  Crop 
shall  be  calculated  as  follows: 

A.  As  to  any  loss  under  the  MPCI 
Policy,  during  the  Insurance  Period,  to 
any  Soybean  Crop: 

1.  Ninety-five  percent  (95%)  of  the 
October  Average  Daily  Settlement  Price 
for  soybeans  to  be  delivered  diuing  the 
month  of  November,  of  the  then  current 
crop  year,  shall  be  established 
(hereinafter  the  “Soybean  Futures 
Price”): 

2.  The  “Soybean  Base  Price”  shall  be 

established  as  the  highest  MPCI  Policy 
Crop  Price  Election  for  soybeans 
available  imder  the  MPCI  Policy  for  the 
then  current  crop  year.  , 

3.  The  Soybean  Base  Price  shall  be 
subtracted  from  the  Soybean  Futures 
Price  to  determine  the  “Soybean  Price 
Change”. 

4.  The  “Maximum  Price  Change”  per 
bushel  shall  be  that  amount  selected  by 
You  ($1.00,  $2.00,  or  $3.00  per  bushel) 
on  Your  application  for  coverage  and 
shown  on  the  Summary  of  Coverage 
provided  by  Us  to  You. 

5.  The  “Indemnity  Per  Bushel”  shall 
be  the  lesser  of: 

a.  The  Soybean  Price  Change;  and 

b.  Maximum  Price  Change. 

6.  The  MPCI  Indemnity  Payment  shall 
be  divided  by  Your  MPCI  Policy  Crop 
Price  Election  for  soybeans  to  determine 
the  “Soybean  Production  Loss”  in 
bushels; 

7.  The  Indemnity  Per  Bushel  shall  be 
multiplied  by  the  Soybean  Production 
Loss  to  determine  the  total  indemnity  to 
be  paid  to  You. 

B.  “Average  Daily  Settlement  Price” 
means  the  average  derived  by  totaling 
the  Chicago  Board  of  Trade  commodity 
futures  daily  final  closing  settlement 
price  for  soybeans  for  each  full  active 
day  during  the  month  and  dividing  this 
sum  by  the  number  of  full  active  trading 
days  during  the  month.  For  purposes  of 
determining  the  Average  Daily 
Settlement  Price,  there  must  be  fifteen 
(15)  or  more  full  active  trading  days 
during  the  applicable  month.  If  there  are 
fourteen  (14)  or  less  full  active  trading 
days  during  the  applicable  month  as  to 
soybeans,  no  indemnity  shall  be  payable 
as  to  Your  Soybean  Corp.  A  full  active 
trading  day  is  any  trading  day  on  the 
Chicago  Board  of  Trade  commodity 
futures  market  during  which  more  than 
50  soybean  futures  contracts  are  traded. 


C.  In  the  event  that  trading  on  the 
Chicago  Board  of  Trade  commodity 
futures  market  for  soybeans  is 
suspended  or  terminated  so  that  for 
purposes  of  determining  the  Average 
Daily  Settlement  Price  for  soybeans 
there  are  fourteen  (14)  or  less  active 
trading  days  during  the  applicable 
month,  no  indemnity  shall  be  payable 
under  this  Policy  as  to  Your  Soy^an 
Corp,  and  that  portion  of  the  Premium 
paid  by  You  which  is  applicable  to  Your 
Soybean  Corp  shall  be  refunded  by  Us. 

Pursuant  to  the  “Insurance  Period” 
Section  of  Article  III  of  the  Policy: 

The  coverage  provided  by  the  policy 
and  this  endorsement  for  your  soybean 
crop  is  not  continuous.  You  must  renew 
the  coverage  provided  by  the  policy  and 
this  endorsement  on  your  soybean  crop 
no  later  than  April  15  of  each  year  for 
coverage  to  be  effective  for  the 
succeeding  year. 

SPRING  WHEAT  ENDORSEMENT 

Name  Insured: 

Policy  Period: 

Insured  by  (Insurance  Company); 
Endorsement  Number: 

Policy  Number: 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  Market 
Value  Protection  Policy. 

How  this  endorsement  effects  your 
coverage: 

The  Losses  Insured  Against  under  the 
“Cause  of  Loss”  Section  of  Article  III  of 
the  Policy  shall  include: 

A.  Unavoidable  financial  loss 
resulting  directly  from  an  increase  in 
the  Minneapolis  Grain  Exchange  futures 
settlement  prices  for  wheat,  as 
specifically  set  forth  in  this 
endorsement  and  the  Policy,  and 
provided  that  You  sustain  a  Wheat 
production  loss,  during  the  Insurance 
Period,  caused  by  an  insured  peril(s) 
under  the  MPCI  Policy  and  MPCI  Policy 
Indemnity  Payment  is  made  to  you. 

Under  paragraph  “A”  of  the 
“Indemnity  Payment”  Section  of  Article 
V  of  the  Policy,  the  indemnity  payable 
to  Your  for  loss  to  Your  Wheat  Crop 
shall  be  calculated  as  follows: 

A.  As  to  any  under  the  MPCI  Policy, 
during  the  Insurance  Period,  to  any 
Wheat  Crop: 

1.  Ninety-five  percent  (95%)  of  the 
August  Average  Daily  Settlement  Price 
for  wheat  to  be  delivered  during  the 
month  of  September,  of  the  then  current 
crop  year,  shall  be  established 
(hereinafter  the  “Wheat  futures  Price”); 

2.  The  “Wheat  Base  Price”  shall  be 
established  as  the  highest  MPCI  Policy 
Crop  Price  Election  for  wheat  available 


imder  the  MPCI  Policy  for  the  then 
current  crop  year. 

3.  The  Wheat  Base  Price  shall  be 
subtracted  from  the  Wheat  Futures  Price 
to  determine  the  “Wheat  Price  Change”. 

4.  The  “Maximum  Price  Change”  per 
bushel  shall  be  that  amount  selected  by 
You  ($1.00,  $1.50,  or  $2.00  per  bushel) 
on  Your  application  for  coverage  and 
shown  on  the  Summary  of  Coverage 
provided  by  Us  to  You. 

5.  The  “Indemnity  Per  Bushel”  shall 
be  the  lesser  of: 

a.  The  Wheat  Price  Change;  and 

b.  The  Maximum  Price  Change. 

6.  The  MPCI  Policy  Indemnity 
Payment  shall  be  divided  by  Your  MPCI 
Policy  Crop  Price  Election  for  wheat  to 
determine  the  “Wheat  Production  Loss” 
in  bushels. 

7.  The  Indemnity  Per  Bushel  shall  be 
multiplied  by  the  Wheat  Production 
Loss  to  determine  the  total  indemnity  to 
be  paid  to  You. 

B.  “Average  Daily  Settlement  Price” 
means  the  average  derived  by  totaling 
the  Minneapolis  Grain  Exchange 

,  commodity  futures  daily  final  closing 
settlement  price  for  wheat  for  each  full 
active  trading  day  during  the  month  and 
dividing  this  sum  by  the  number  of  full 
active  trading  days  during  the  month. 

For  purposes  of  determining  the 
Average  Daily  Settlement  Price,  there 
must  be  fifteen  (15)  or  more  full  active 
trading  days  during  the  applicable 
month.  If  there  are  fourteen  (14)  or  less 
full  active  trading  days  during  the 
applicable  month,  no  indenmity  shall  be 
payable  as  to  Your  Wheat  Crop.  A  full 
active  trading  day  is  any  trading  day  of 
the  Minneapolis  Grain  Exchange 
commodity  futures  market  during  which 
more  than  50  wheat  futures  contracts 
are  traded. 

C.  In  the  event  that  trading  on  the 
Minneapolis  Grain  Exchange 
commodity  futures  market  for  Wheat  is 
suspended  or  terminated  so  that  for 
purposes  of  determining  the  Average 
Daily  Settlement  Price  there  are  fourteen 
(14)  or  less  active  trading  days  during 
the  applicable  month,  no  indemnity 
shall  be  payable  under  this  Policy  as  to 
Your  Wheat  Crop,  and  that  portion  of 
the  Premium  paid  by  You  which  is 
applicable  to  Your  Wheat  Crop  shall  be 
refunded  by  Us. 

Pursuant  to  the  “Insurance  Period” 
Section  of  Article  III  of  the  Policy: 

The  coverage  provided  by  the  policy 
and  this  endorsement  for  your  wheat 
crop  is  not  continuous.  You  must  review 
the  coverage  provided  by  the  policy  and 
this  endorsement  on  your  wheat  crop  no 
later  than  April  15  of  each  year  for 
coverage  to  be  effective  for  the 
succeeding  year. 
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Wheat  Endorsement 

Name  Insured: 

Policy  Period: 

Insured  by  (Insurance  company): 
Endorsement  Number: 

Policy  Number: 

Effective  Date  of  Endorsement: 

The  abo\’e  needs  to  completed  only  when 
this  endorsement  is  issued  subsequent  to 
preparation  and  issuance  of  the  Market  Value 
Protection  Policy. 

How  this  endorsement  effects  your 
coverage: 

The  Losses  Insured  Against  under  the 
“Cause  of  Loss”  Section  of  Article  III  of 
the  Policy  shall  include: 

Unavoidable  financial  loss  resulting 
directly  fi-om  an  increase  in  the  Chicago 
Board  of  Trade  futures  settlement  prices 
for  Wheat,  as  specifically  set  forth  in 
this  endorsement  and  the  Policy,  and 
provided  that  You  sustain  a  Wheat 
production  loss,  during  the  Insurance 
Period,  caused  by  an  insured  peril(s) 
under  the  MPCI  Policy  and  an  MPCI 
Policy  Indemnity  Payment  is  made  to 
You.  , 

Under  paragraph  “A”  of  the 
“Indemnity  Payment”  Section  of  Article 
V  of  the  Policy,  the  indemnity  payable 
to  You  for  loss  to  Your  Wheat  Crop  shall 
be  calculated  as  follows: 

A.  As  to  any  loss  under  the  MPCI 
Policy,  during  the  Insurance  Period,  to 
any  Wheat  Crop: 

1.  Ninety-five  percent  (95%)  of  the 
June  Average  Daily  Settlement  Price  for 
wheat  to  be  delivered  during  the  month 
of  July,  of  the  then  current  crop  year, 
shall  be  established  (hereinafter  the 
“Wheat  Futures  Price”): 

2.  The  “Wheat  Base  Price”  shall  be 
established  as  the  highest  MPCI  Policy 
Crop  Price  Election  for  Wheat  available 
under  the  MPCI  Policy  for  the  then 
current  crop  year. 

3.  The  Wheat  Base  Price  shall  be 
subtracted  from  the  Wheat  Futures  Price 
to  determine  the  “Wheat  Price  Change”. 

4.  The  “Maximum  Price  Change”  per 
bushel  shall  be  that  amount  selected  by 
You  ($1.00,  $1.50,  or  $2.00  per  bushel) 
on  Your  application  for  coverage  and 
shown  on  the  Summary  of  Coverage 
provided  by  Us  to  You. 

5.  The  “Indemnity  Per  Bushel”  shall 
be  the  lesser  of: 

a.  The  Wheat  Price  Change;  and 

b.  The  Maximum  Price  Change. 

6.  The  MPCI  Policy  Indemnity 
Payment  shall  be  divided  by  Your  MPCI 
Policy  Crop  Price  Election  for  wheat  to 
determine  the  “W'heat  Production  Loss” 
in  bushels. 

7.  The  Indemnity  Per  Bushel  shall  be 
multiplied  by  the  Wheat  Production 
Loss  to  determine  the  total  indemnity  to 
be  paid  to  You. 


B.  “Average  Daily  Settlement  Price” 
means  the  average  derived  by  totaling 
the  Chicago  Board  of  Trade  commodity 
futures  daily  final  closing  settlement 
price  for  Wheat  for  each  full  active 
trading  day  during  the  month  and 
dividing  this  sum  by  the  number  of  full 
active  trading  days  during  the  month. 

For  purposes  of  determining  the 
Average  Daily  Settlement  Price,  there 
must  be  fifteen  (15)  or  more  full  active 
trading  days  during  the  applicable 
month.  If  there  are  fourteen  (14)  or  less 
full  active  trading  days  during  the 
applicable  month,  no  indemnity  shall  be 
payable  as  to  Your  Wheat  Crop.  A  full 
active  trading  day  is  any  trading  day  on 
the  Chicago  Board  of  Trade  commodity 
futures  market  during  which  more  than 
50  Wheat  futures  contracts  are  traded. 

C.  In  the  event  that  trading  on  the 
Chicago  Board  of  Trade  commodity 
futures  market  for  Wheat  is  suspended 
or  terminated  so  that  for  purposes  of 
determining  the  Average  Daily 
Settlement  Price  there  are  fourteen  (14) 
or  less  active  trading  days  during  the 
applicable  month,  no  indemnity  shall  be 
payable  under  this  Policy  as  to  such 
Wheat  Crop,  and  that  portion  of  the 
Premium  paid  by  You  which  is 
applicable  to  such  Wheat  Crop  shall  be 
refunded  by  Us. 

Article  XIV — Definitions  is  amended 
by  adding,  after  paragraph  H,  the 
following  new  paragraph  I: 

I.  “Wheat”  is  defined  to  include  both 
a  Wheat  crop  seeded  during  the  fall 
months  of  the  year,  over  wintered  in  the 
field  and  harvested  the  following 
'  season,  as  well  as  Wheat  planted  in  the 
spring  months  of  the  year  and  harvested 
that  same  year. 

Pursuant  to  the  “Insurance  Period” 
Section  of  Article  III  of  the  Policy: 

The  coverage  provided  by  the  policy 
and  this  endorsement  for  your  wheat 
crop  is  not  continuous.  You  must  renew 
the  coverage  provided  by  the  policy  and 
this  endorsement  on  your  fall  wheat 
crop  no  later  than  September  30  of  each 
year  for  coverage  to  be  effective  for  the 
succeeding  year. 

Wheat  Endorsement  (Northwest) 

Name  Insured: 

Policy  Period: 

Insured  by  (Insurance  Company): 
Endorsement  Number: 

Policy  Number: 

Effective  Date  of  Endorsement: 

The  above  needs  to  be  completed  only 
when  this  endorsement  is  issued  subsequent 
to  preparation  and  issuance  of  the  Market 
Value  Protection  Policy. 

How  this  endorsement  effects  your 
coverage: 


The  Losses  Insured  Against  under  the 
“Cause  of  Loss”  Section  of  Article  III  of 
the  Policy  shall  included: 

Unavoidable  financial  loss  resulting 
directly  from  an  increase  in  the  Portland 
Grain  Exchange  reported  bid  prices  for 
soft  white  Wheat  arriving  at  Portland, 
Oregon  by  rail,  truck,  or  barge,  as 
specifically  set  forth  in  this 
endorsement  and  the  Policy,  and 
provided  that  You  sustain  a  Wheat 
production  loss,  during  the  Insurance 
Period,  caused  by  an  insiured  peril(s) 
under  the  MPCI  Policy  and  an  MPCI 
Policy  Indemnity  Payment  is  made  to 
You. 

Under  paragraph  “A”  of  the 
“Indemnity  Payment”  Section  of  Article 
V  of  the  Policy,  the  indemnity  payable 
to  You  for  loss  to  Your  Wheat  Crop  shall 
be  calculated  as  follows: 

A.  As  to  any  loss  under  the  MPCI 
Policy,  during  the  Insurance  Period,  to 
any  Wheat  Crop: 

1.  Ninety-five  percent  (95%  of  the 
August  Average  Daily  Settlement  Price 
for  Wheat,  of  the  then  current  crop  year, 
shall  be  established  (hereinafter  the 
“Wheat  Futures  Price”); 

2.  The  “Wheat  Base  Price”  shall  be 
established  as  the  highest  MPCI  Policy 
Crop  Price  Election  for  Wheat  available 
under  the  MPCI  Policy  for  the  then 
current  crop  year. 

3.  The  Wheat  Base  Price  shall  be 
subtracted  from  the  Wheat  Futures  Price 
to  determine  the  “Wheat  Price  Change”. 

4.  The  “Maximum  Price  Change”  per  . 
bushel  shall  be  that  amount  selected  by 
You  ($1.00,  $1.50,  or  $2.00  per  bushel) 
on  Your  application  for  coverage  and 
shown  on  the  Summary  of  Coverage 
provided  by  Us  to  You. 

5.  The  “Indemnity  Per  Bushel”  shall 
be  the  lesser  of: 

a.  The  W’heat  Price  Change;  and 

b.  The  Maximum  Price  Chanoe. 

6.  The  MPCI  Policy  Indemnuy 
Payment  shall  be  divided  by  Your  MPCI 
Policy  Crop  Price  Election  for  Wheat  to 
determine  the  “Wheat  Production  Loss" 
in  bushels. 

7.  The  Indemnity  Per  Bushel  shall  be 
multiplied  by  the  Wheat  Production 
Loss  to  determine  the  total  indemnity  to 
be  paid  to  You. 

B.  “Average  Daily  Settlement  Price” 
means  the  average  derived  by  totaling 
midpoint  of  the  bids  for  soft  white 
Wheat  arriving  at  Portland,  Oregon  by 
rail,  truck,  or  barge  as  reported  by  the 
Portland  Grain  Exchange  for  each  price 
reporting  day  during  the  month  and 
dividing  this  sum  by  the  number  of 
price  reporting  days  during  the  month. 
For  purposes  of  determining  the 
Average  Daily  Settlement  Price,  there 
must  be  fifteen  (15)  or  more  price 
reporting  days  during  the  applicable 
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month.  A  price  reporting  day  is  any 
normal  weekday  diat  price  bids  for  soft 
white  Wheat  are  reported  by  the 
Portland  Grain  Exchange. 

C  In  the  event  that  price  reporting  by 
the  Portland  Grain  Exchange  for  soft 
white  Wheat  is  suspended  or  traminated 
so  that  for  purposes  of  determining  the 
Average  Daily  Settlement  Price  there  are 
fourteen  (14)  or  less  price  reporting  days 
from  the  Portland  Grain  Exchange,  the 
Average  Daily  Settlement  Price  shall  be 
derived  by  adding  a  Chicago-Portland 
basis  adjustment  of  thirty-five  cents 
{35c)  per  bushel  to  the  Chicago  Board  of 
Trade  commodity  futures  daily  final 
closing  settlement  price  for  Wheat  for 
each  full  active  trading  day  during  the 
month,  totaling  these  basis-adjusted 
daily  final  closing  settlement  prices  for 
Wheat  for  each  full  active  trading  day 
during  the  month,  and  dividing  this 
sum  by  the  number  of  full  active  trading 
days  during  the  month.  For  purposes  of 
determining  the  Average  Daily 
Settlement  Price  for  Wheat,  there  must 
be  fifteen  (15)  or  more  full  active  trading 
days  during  the  applicable  month.  If 
there  are  fourteen  (14)  or  less  full  active 
trading  days  during  the  applicable 
month,  no  indemnity  shall  be  payable  as 
to  Your  Wheat  Crop  and  that  portion  of 
the  Premium  paid  by  You  which  is 
applicable  to  such  Wheat  Crop  shall  be 
refunded  by  Us.  A  full  active  trading 
day  is  any  trading  day  on  the  Chicago 
Board  of  Trade  commodity  futures 
market  during  which  more  than  50 
Wheat  futures  contracts  are  traded. 

Article  XIV— DEHNinONS  is 
amended  by  adding,  after  paragraph  H, 
the  following  new  paragraph  I: 

1.  “Wheat”  is  defined  to  include  both 
a  wheat  crop  seeded  during  the  fall 
months  cf  the  year,  overwintered  in  the 
field  and  harvested  the  following 
seasons,  as  well  as  wheat  planted  in  the 
spring  months  of  the  year  and  harvested 
that  same  year. 

Pursuant  to  the  “Insurance  Period” 
Section  of  Article  II  of  the  Policy; 

The  coverage  provided  by  the  policy 
and  this  endorsement  for  your  fall 
wheat  crop  is  not  continuous.  You  must 
renew  the  coverage  provided  by  the 
policy  and  this  endorsement  on  your 
fall  wheat  crop  no  later  than  October  31 
of  each  year  for  coverage  to  be  effective 
for  the  succeeding  year. 

Done  in  Washington.  DC  cm  May  4, 1994. 
Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 
Corporation. 

IFR  Doc.  94-12198  Filed  5-18-94;  8:45  amj 
BILLING  CODE  341(M)8-M 


Announcement  of  the  Federal  Crop 
Insurance  Corporation’s  Pending 
Evaluation  of  County  Grain  Sorghum 
Insurance  Programs 

AGENCY:  Federal  Crop  Instuance 
Corporation,  Agriculture. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  is  announcing  intent 
to  evaluate  its  grain  sorghum  program. 
This  announcement  soUcits  public 
comment  and  suggestion  for 
improvement  and  increased 
participation  in  FCIC’s  grain  sorghum 
program. 

OATES:  Submit  written  comments  and 
suggestions  by  July  18, 1994  to  assure 
consideration. 

ADDRESSES:  Evaluation  Division, 

Federal  Crop  Insurance  Corporation, 

P  O.  Box  419293,  Kansas  City,  MO 
64141. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vondie  W.  O'Conner,  Jr.,  Acting 
Director,  telephone  (816)  926-6343. 
(Address  is  listed  above). 

SUPPLEMENTARY  INFORMATIOH:  The 
Federal  Crop  Insurance  Corporation 
conducts  continuing  evaluations  of  its 
insurance  programs.  Crop  evaluations 
provide  valuable  insight  into  how  well 
programs  are  operating,  the  extent  to 
which  they  are  serving  the  customer,  the 
quality  of  the  customer  service 
provided,  the  program  strengths,  the 
program  weaknesses,  and  program  cost 
effectiveness.  Evaluations  provide 
information  necessary  for  FCIC  to  work 
for  the  continued  improvement  of  its 
crop  insurance  programs. 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  directed  that  FCIC  take 
necessary  actions  to  improve  the 
actuarial  soundness  of  multiple  peril 
crop  insurance  and  to  achieve,  on  and 
after  October  1, 1995,  a  projected  loss 
ratio  not  to  exceed  1.10.  Therefore,  crop 
programs  experiencing  high  loss  ratios 
and  high  net  losses  are  priority 
programs  for  FCIC  to  evaluate.  For  crop 
years  1989-1993,  FGC’s  grain  sorghum 
program  experienced  a  loss  ratio  of  1.66 
and  a  net  loss  (premium  less  indemnity) 
of  approximately  $71,000,000. 

The  evaluation  will  include  a  review 
of  actuarial  and  underwriting 
performance;  the  accuracy  of  existing 
program  dates  (sales  closing,  final 
planting,  acreage  reporting,  and  contract 
cancellation);  the  effect  of  unit  division 
and  related  rate  impacts;  the 
determination  of  insurance  coverage,  an 
analysis  of  cause  of  loss,  frequency  and 
severity  of  losses  and  other  pertinent 
program  factors.  In  addition,  loss 


adjustment  procedure  and  training  will 
be  evaluated. 

Done  in  Washington,  DC  on  May  10, 1994 
Kenneth  D.  Ackerman. 

Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc  94-12197  Filed  5-18-94;  8:45  am) 
BILUNG  CODE  MKMW-M 


Forest  Service 

Management  Plan  Being  Developed  for 
Allegheny  National  Wild  and  Scenic 
River,  Allegheny  National  Forest; 
Warren  County,  et  al.;  PA 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  The  period  for  providing 
comments  and  suggestions  for  the  Draft 
Environmental  Impact  Statement  for  a 
Management  Plan  and  Final  Corridor 
Boundaries  for  the  Allegheny  National 
Wild  and  Scenic  River  has  b^n 
extended  to  June  2, 1994.  (Refer  to  May 
3, 1994  Federal  Register,  vol.  59,  no.  84, 
page  22819  {FR  Doc.  94-10472  filed  5- 
2-941) 

ADDRESSES:  Send  written  comments  to 
Allegheny  River  Management  Plan, 
Allegheny  National  Forest,  P.O.  Box 
847,  Warren,  PA  16365. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  K.  Wingate,  Allegheny  National 
Forest,  P.O.  Box  847,  Warren,  PA  16365 
(814/723-5150). 

Dated:  May  13, 1994. 

Heather  Harvey, 

Acting  Forest  Supervisor. 

[FR  Doc.  94-12214  Filed  5-18-94;  8:45  am) 
BILLING  CODE  3410-1 1-4M 


Tarveum/Peaches  Poad  Access, 
Wenatchee  National  Forest,  Kittitas 
County,  WA 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service,  USDA, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  a  site- 
specific  proposal  to  issue  a  permit  and 
authorize  construction  of  roads  across 
National  Forest  System  (NFS)  lands 
located  in  the  Taneum  Creek  Drainage. 
The  action  is  proposed  in  response  to  an 
application  seeking  legal  access  to 
approximately  1280  acres  in  two 
separate  sections  of  non-Federal  land 
located  within  the  Forest  Boundary  o 
the  Cle  Elum  Ranger  District.  The 
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proposed  action  is  located 
approximately  10  miles  south  of  Cle 
Elum,  Washington.  The  purpose  of  the 
EIS  will  be  to  develop  and  evaluate  a 
range  of  alternatives  including  a  no 
action  Alternative,  and  possible 
additional  alternatives  to  respond  to 
issues  identified  during  the  scoping 
process.  The  proposed  project  wdll  be  in 
compliance  with  the  direction  in  the 
Wenatchee  National  Forest  Land  and 
Resource  Management  Plan  (March 
1990)  which  provides  the  overall 
guidance  for  management  of  the  area. 

The  agency  invites  written  comments  on 
the  scope  of  this  project.  In  addition,  the 
agency  gives  notice  of  this  analysis  so 
that  interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 

DATES:  Comments  concerning  the  scope 
of  this  proposal  must  be  received  by 
June  10, 1994. 

ADDRESSES:  Submit  written  comments 
and  suggestions  to  Sonny  J.  O’Neal, 
Forest  Supervisor,  Wenatchee  National 
Forest,  P.O.  Box  811,  Wenatchee, 
Washington  98807. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  and  comments  about  this  EIS 
should  be  directed  to  Douglas  Campbell, 
Lands  Specialist,  Cle  Elum  Ranger 
District,  803  West  Second,  Cle  Elum, 
Washington  98922;  phone  (509)  674- 
4411. 

SUPPLEMENTARY  INFORMATION:  The 

Wenatchee  National  Forest  is  initiating 
this  action  in  response  to  an  application 
filed  by  Plum  Creek  Timber  Company. 
The  applicant  requests  rights-of-way 
across  NFS  lands  for  the  purpose  of 
establishing  temporary  legal  access  to 
approximately  1280  acres  in  two 
separate  sections  of  land  owned  by  the 
applicant.  Both  sections  of  land  to  be 
accessed  are  surrounded  by  NFS  lands 
and  no  legal  road  access  to  the  sections 
currently  exists. 

The  applicant  seeks  legal  access 
pursuant  to  the  Alaska  National  Interest 
I>ands  Conservation  Act  (ANILCA).  The 
ANILCA  directs  the  Forest  Service  to 
grant  access  to  inholdings  of  non- 
Federal  land  within  the  National  Forest 
boundary  for  the  reasonable  use  and 
enjoyment  of  those  lands  by  the  ' 
landowner.  The  applicant  has  stated' 
that  it  intends  to  manage  the  lands  to  be 
accessed  for  long  term  timber 
production  utilizing  conventional 
ground  based  logging  systems.  The 
applicant  intends  to  build  roads  on  the 
permitted  rights-of-way  sufficient  to 
support  the  intended  use  of  the  land. 
The  access  involves  approximately 
3,909  feet  of  road  on  4  acres  of  NFS  land 
for  the  Peaches  section  and  5000  feet  of 


road  on  5  acres  of  NFS  land  for  the 
Taneum  section. 

A  range  of  alternatives  will  be 
considered,  including  a  no  action 
alternative.  Other  alternatives  will  be 
developed  in  response  to  issues 
received  during  scoping. 

The  major  issues  that  have  been 
identified  to  date  include  the  following: 
water  quality:  Late  Successional 
Reserves;  Taneum  Roadless  Area; 
habitat  for  spotted  owl,  peregrine  falcon 
and  the  gray  wolf;  cumulative  effects  of 
both  the  road  access  and  the 
management  of  the  private  land  arid 
Forest  Service;  and  recreational  road 
and  trail  use  by  Off  Road  Vehicles. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  firom  Federal,  State,  and  local 
agencies,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  actions.  This 
information  will  be  used  in  preparation 
of  the  draft  EIS.  The  scoping  process 
includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
process. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  January  31, 1995.  At 
that  time,  copies  of  the  ^aft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and 
comment.  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  no  less  than  45  days  from  the 
date  the  EPA  notice  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  Wenatchee  National  Forest 
participate  at  that  time. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS’s  must  structure 
their  participation  in  the  environmental 


review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts  City  of  Angoon  v.  Model,  803 
F.  2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  EIS  is  scheduled  to  be 
completed  by  May  1, 1995.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
poheies  considered  in  making  the 
decision  regarding  this  proposal.  Sonny 
J.  O’Neal,  Forest  Supervisor,  Wenatchee 
National  Forest  is  the  responsible 
official.  As  the  responsible  official  he 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  appeal  regulations  (36 
CFR  215). 

Dated:  May  10, 1994. 

Soimy  J.  O’Neal, 

Forest  Supervisor. 

(FR  Doc.  94-12251  Filed  5-18-94;  8:45  am] 
BILUNG  CODE  3410-11-M 


Sasse/Bell  Ridge  Road  Access, 
Wenatchee  National  Forest,  Kittitas 
County,  WA 

AGENCY:  Forest  Service,  USDA. 
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ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statem^t. 

SUMMARY:  TTie  Forest  Service,  USDA, 
will  prej)are  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  a  site- 
specific  proposal  to  issue  a  permit  and 
authorize  use  of  an  existing  road  and 
construction  of  additional  roads  across 
National  Forest  System  (NFS)  lands 
located  in  the  Bell  Creek  and  Little 
Salmon  La  Sac  Drainages.  The  action  is 
proposed  in  response  to  an  application 
seeking  legal  access  to  approximately 
1000  acres  in  three  separate  sections  of 
non-Federal  land  located  within  the 
Forest  Boundary  on  the  Qe  Elum 
Ranger  District  The  proposed  action  is 
located  approximately  12  miles 
northwest  of  Cle  Elum,  Washington.  The 
purpose  of  the  EIS  will  be  to  develop 
and  evaluate  a  range  of  ahematives 
including  a  no  action  Alternative,  and 
possible  additional  alternatives  to 
respond  to  issues  identified  during  the 
scopiirg  process.  The  proposed  project 
will  be  in  compliance  with  the  direction 
in  the  Wenatchee  National  Forest  Land 
and  Resource  Man^ement  Plan  (March 
1990)  which  provides  the  overall 
guidance  for  management  of  the  area. 
The  agency  invites  written  comments  on 
the  scope  of  this  project.  In  addition,  the 
agency  gives  notice  of  this  analysis  so 
that  interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 

OATES:  Comments  concerning  the  scope 
of  this  proposal  must  be  received  by 
June  10, 1994. 

ADDRESSES:  Submit  writtrai  comments 
and  suggestions  to  Sonny  J.  O’Neal, 
Forest  Supervisor,  Wenatchee  National 
Forest,  P.O.  Box  811,  Wenatchee, 
Washington  98807. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  and  comments  about  this  EIS 
should  be  directed  to  Douglas  Campbell, 
Lands  Specialist,  Cle  Elum  Ranger 
District,  803  West  Second,  Cle  Elum, 
Washington  93922;  phone  (509)  674- 
4411 

SUPPL  EMENTAPY  INFORMATION:  The 
Wenatchee  National  Forest  is  initiating 
this  action  in  response  to  an  application 
filed  by  Plum  Creek  Timber  Company. 
The  applicant  requests  rights-of-way 
across  NFS  lands  for  the  purpose  of 
establishing  temporary  legal  access  to 
approximately  1000  acres  in  three 
sections  of  land  owned  by  the  applicant. 
The  sections  of  land  to  be  accessed  are 
surrounded  by  NFS  lands  and  no  legal 
road  access  to  the  sections  currently 
exists. 

The  applicant  seeks  legal  access 
pursuant  to  the  Alaska  National  Interest 


Lands  Conservation  Act  (ANILCA).  The 
ANILCA  directs  the  Forest  Service  to 
grant  access  to  inholdings  of  non- 
Federal  land  within  the  Naticmal  Forest 
boundary  for  the  reasonable  use  and 
enjoyment  of  those  lands  by  the 
landowner.  The  applicant  has  stated 
that  it  intends  to  manage  the  lands  to  be 
accessed  for  long  term  timber 
production  utilizing  conventional 
ground  based  logging  systems.  The 
applicant  intends  to  build  roads  on  the 
permitted  rights-of-way  sufficient  to 
support  the  intended  use  of  the  land. 

The  access  involves  approximately  3511 
feet  of  road  on  3  acres  of  NFS  land  for 
the  Sasse  sections,  and  3000  feet  of  road 
on  2.4  acres  of  NFS  land  for  the  Bell 
Ridge  sections. 

A  range  of  alternatives  will  be 
considered,  including  a  no  action 
alternative.  Other  alternatives  will  be 
developed  in  response  to  issues 
received  during  scoping. 

The  major  issues  that  have  been 
identified  to  date  include  the  following: 
water  quahty;  fisheries;  Snoquahnie 
Pass  Adaptive  Management  Area; 
Teanaway  Recreation  Area;  habitat  for 
spotted  owl,  peregrine  falcon  and  the 
gray  wolf;  cumulative  effects  of  both  the 
road  access  and  the  management  of  the 
private  land  and  Forest  Service. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  FederaL  State,  and  local 
agencies,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  actions.  This 
infonnation  will  be  used  in  preparation 
of  the  draft  EIS.  The  scoping  process 
includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
process. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  cf  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  January  31, 1995.  At 
that  time,  copies  of  the  ffiaft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and 
comment.  EPA  will  publish  a  notice  of 


availability  of  the  draft  EIS  in  the 
Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  no  less  than  45  days  from  the 
date  the  EPA  notice  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  Wenatchee  National  Forest 
participate  at  that  time. 

The  Forest  Service  beheves,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pmblic  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS’s  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Abo, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  CityofAngoon  v.  Model,  803 
F.  2d  1016, 1022  (9th  Qr.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS,  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  ffie  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmer.tal  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  EIS  is  schedided  to  to 
completed  by  May  1, 1995.  In  the  final 
EIS,  The  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  envircrunental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal.  Sonny 
J.  O'Neal,  Forest  Supervisor,  Wenatchee 
National  Forest  is  the  responsible 
official.  As  the  responsible  official  he 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
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Decision.  That  decision  will  be  subject 
to  Forest  Service  appeal  regulations  (36 
CFR215). 

Dated:  May  10, 1994. 

Sonny  J.  O’Neal, 

Forest  Supervisor. 

(FR  Doc.  94-12250  Filed  5-18-94;  8:45  am] 
BILLING  CODE  3410-1 1-M 


Hex  Trail  Road  Access,  Wenatchee 
National  Forest,  Kittitas  County,  WA 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service,  USDA, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  a  site- 
specific  proposal  to  issue  a  permit  and 
authorize  construction  of  a  road  across 
National  Forest  System  (NFS)  lands 
located  in  the  Corral  Creek  Drainage. 

The  action  is  proposed  in  response  to  an 
application  seeking  legal  access  to 
approximately  616  acres  of  non-Federal 
land  located  within  the  Forest  Boundary 
on  the  Cle  Elum  Ranger  District.  The 
proposed  action  is  located 
approximately  9  miles  northwest  of  Cle 
Elum,  Washington.  The  purpose  of  the 
EIS  will  be  to  develop  and  evaluate  a 
range  of  alternatives  including  a  no 
action  Alternative,  and  possible 
additional  alternatives  to  respond  to 
issues  identified  during  the  scoping 
process.  The  proposed  project  will  be  in 
compliance  with  the  direction  in  the 
Wenatchee  National  Forest  Land  and 
Resource  Management  Plan  (March 
1990)  which  provides  the  overall 
guidance  for  management  of  the  area. 
The  agency  invites  written  comments  on 
the  scope  of  this  project.  In  addition,  the 
agency  gives  notice  of  this  analysis  so 
that  interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 

DATES:  Comments  concerning  the  scope 
of  this  proposal  must  be  received  by 
June  10, 1994. 

ADDRESSES:  Submit  written  comments 
and  suggestions  to  Sonny  J.  O’Neal, 
Forest  Supervisor,  Wenatchee  National 
Forest,  P.O.  Box  811,  Wenatchee, 
Washington  98807. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  and  comments  about  this  EIS 
should  be  directed  to  Douglas  Campbell. 
Lands  Specialist,  Cle  Elum  Ranger 
District,  803  West  Second,  Cle  Elum, 
Washington  98922;  phone  (509)  674- 
4411. 

SUPPLEMENTARY  INFORMATION:  The 
Wenatchee  National  Forest  is  initiating 
this  action  in  response  to  an  application 


filed  by  Plum  Creek  Timber  Company. 
The  applicant  requests  a  right-of-way 
across  NFS  lands  for  the  purpose  of 
establishing  temporary  legal  access  to 
approximately  616  acres  in  one  section 
of  land  owned  by  the  applicant.  The 
section  of  land  to  be  accessed  is 
surrounded  by  NFS  lands  and  no  legal 
road  access  to  the  section  currently 
exists. 

The  applicant  seeks  legal  access 
pursuant  to  the  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA).  The 
ANILCA  directs  the  Forest  Service  to 
grant  access  to  inholdings  of  non- 
Federal  land  within  the  National  Forest 
boundary  for  the  reasonable  use  and 
enjoyment  of  those  lands  by  the 
landowner.  The  applicant  has  stated 
that  it  intends  to  manage  the  lands  to  be* 
accessed  for  long  term  timber 
production  utilizing  conventional 
ground  based  logging  systems.  The 
applicant  intends  to  build  a  road  on  the 
permitted  right-of-way  sufficient  to 
support  the  intended  use  of  the  land. 

The  access  involves  approximately  150 
feet  of  new  road  on  .30  acres  of  NFS 
land. 

A  range  of  alternatives  will  be 
considered,  including  a  no  action 
alternative.  Other  alternatives  will  be 
developed  in  response  to  issues 
received  during  scoping. 

The  major  issues  that  have  been 
identified  to  date  include  the  following: 
water  quality;  fisheries;  Snoqualmie 
Pass  Adaptive  Management  Area; 
Teanaway  Recreation  Area;  habitat  for 
spotted  owl,  peregrine  falcon  and  the 
gray  wolf;  cumulative  effects  of  both  the 
road  access  and  the  management  of  the 
private  land  and  Forest  Service. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Service  will  be 
seeking  infonnation,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  actions.  This 
information  will  be  used  in  preparation 
of  the  draft  EIS.  The  scoping  process 
includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
process. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 


The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  reivew  by  January  31, 1995.  At 
that  time,  copies  of  the  i'aft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and 
comment.  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  is  the 
Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  no  less  than  45  days  from  the 
date  the  EPA  notice  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  Wenatchee  National  Forest 
participate  at  that  time. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  nilings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS’s  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and 
contentions.  V’ermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft  EIS 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  EIS  may  be 
waived  or  dismissed  by  the  courts.  City 
of  Angoon  v.  Model,  803  F.  2d  1016, 

1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  EIS  is  scheduled  to  be 
completed  by  May  1, 1995.  In  the  final 
EIS,  tlie  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
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consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal.  Sonny 
}.  O’Neal,  Forest  Supervisor,  Wenatchee 
National  Forest  is  the  responsible 
official.  As  the  responsible  official  he 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  appeal  regulations  (36 
CFR215). 

Dated:  May  10, 1994. 

Sonny  |.  O’Neal, 

Forest  Supervisor. 

[FR  Doc.  94-12249  Filed  5-10-94;  8:45  am] 
BILLING  CODE  3410-11-M 


Big  Bend  Road  Access,  Wenatchee 
National  Forest,  Kittitas  County,  WA 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service,  USDA, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  a  site- 
specific  proposal  to  issue  a  permit  and 
authorize  use  of  an  existing  road  and 
construction  of  additional  road  across 
National  Forest  System  (NFS)  lands 
located  in  the  Little  Creek  Drainage.  The 
action  is  proposed  in  response  to  an 
application  seeking  legal  access  to 
approximately  885  acres  of  non-Federal 
land  located  within  the  Forest  Boundary 
on  the  Cle  Elum  Ranger  District.  The 
proposed  action  is  located 
approximately  8  miles  south  of  Cle 
Elum,  Washington.  The  purpose  of  the 
EIS  will  be  to  develop  and  evaluate  a 
range  of  alternatives  including  a  no 
action  Alternative,  and  possible 
additional  alternatives  to  respond  to 
issues  identified  during  the  scoping 
process.  The  proposed  project  will  be  in 
compliance  with  the  direction  in  the 
Wenatchee  National  Forest  Land  and 
Resource  Management  Plan  (March 
1990)  which  provides  the  overall 
guidance  for  management  of  the  area. 
The  agency  invites  written  comments  on 
the  scope  of  this  project.  In  addition,  the 
agency  gives  notice  of  this  analysis  so 
that  interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 

DATES:  Comments  concerning  the  scope 
of  this  proposal  must  be  received  by 
June  10, 1994. 

ADDRESSES:  Submit  written  comments 
and  suggestions  to  Sonny  J.  O’Neal, 
Forest  Supervisor,  Wenatchee  National 
Forest,  P.O.  Box  811,  Wenatchee, 
Washington  98807. 


FOR  FURTHER  INFORMATION  CONTACT: 
Questions  and  comments  about  this  EIS 
should  be  directed  to  Douglas  Campbell, 
Lands  Specialist.  Cle  Elum  Ranger 
District,  803  West  Second,  Cle  Elum, 
Washington  98922;  phone  (509)  674- 
4411. 

SUPPLEMENTARY  INFORMATION:  The 
Wenatchee  National  Forest  is  initiating 
this  action  in  response  to  an  application 
filed  by  Plum  Creek  Timber  Company. 
The  applicant  requests  a  right-of-way 
across  NFS  lands  for  the  purpose  of 
establishing  temporary  legal  access  to 
approximately  885  acres  in  one  section 
of  land  owned  by  the  applicant.  The 
section  of  land  to  be  accessed  is 
surrounded  by  NFS  lands  and  no  legal 
road  access  to  the  section  currently 
exists. 

The  applicant  seeks  legal  access 
pursuant  to  the  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA).  The 
ANILCA  directs  the  Forest  Service  to 
grant  access  to  inholdings  of  non- 
Federal  land  within  the  National  Forest 
boundary  for  the  reasonable  use  and 
enjoyment  of  those  lands  by  the 
landowner.  The  applicant  has  stated 
that  it  intends  to  manage  the  lands  to  be 
accessed  for  long  term  timber 
production  utilizing  conventional 
ground  based  logging  systems.  The 
applicant  intends  to  build  a  road  on  the 
permitted  right-of-way  sufficient  to 
support  the  intended  use  of  the  land. 

The  access  involves  approximately 
2,642  of  existing  road  and  2,480  feet  of 
new  road  on  2  acres  of  NFS  land. 

A  range  of  alternatives  will  be 
considered,  including  a  no  action 
alternative.  Other  alternatives  will  be 
developed  in  response  to  issues 
received  during  scoping. 

The  major  issues  that  have  been 
identified  to  date  include  the  following: 
Water  quality:  Late  Successional 
Reserves;  habitat  for  spotted  owl, 
peregrine  falcon  and  the  gray  wolf; 
cumulative  effects  of  both  the  road 
access  and  the  management  of  the 
private  land  and  Forest  Ser\'ice. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  actions.  This 
information  will  be  used  in  preparation 
of  the  draft  EIS.  The  scoping  process 
includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 


relevant  previous  environmental 
process. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environment 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  January  31, 1995.  At 
that  time,  copies  of  the  i-aft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and 
comment.  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  no  less  than  45  days  from  the 
date  the  EPA  notice  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  Wenatchee  National  Forest 
participate  at  that  time. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubhc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS’s  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model,  803 
F.  2d  1016, 1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  Ae  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
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to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  EIS  is  scheduled  to  be 
completed  by  May  1, 1995.  In  the  final 
EIS,  The  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal.  Sonny 
J.  O’Neal.  Forest  Supervisor,  Wenatchee 
National  Forest  is  the  responsible 
official.  As  the  responsible  official  he 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  appeal  regulations  (36 
CFR  215). 

Dated:  May  10. 1994. 

Sonny  f.  O’Neal. 

Forest  Supervisor. 

(FR  Doc.  94-12247  Filed  5-18-94;  8:45  ami 
BILUNG  CODE  3410-1 1-M 


Big  Boulder  Road  Access,  Wenatchee 
National  Forest,  Kittitas  County,  WA 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service,  USDA, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  a  site- 
specific  proposal  to  issue  a  permit  and 
authorize  construction  of  a  road  across 
National  Forest  System  (NFS)  lands 
located  in  the  Little  Boulder  and  Big 
Boulder  Creek  System  Drainages.  The 
action  is  propos^  in  response  to  an 
application  seeking  legal  access  to 
approximately  642  acres  of  non-Federal 
land  located  within  the  Forest  Boundary 
on  the  Cle  Elum  Ranger  District.  The 
proposed  action  is  located 
approximately  10  miles  northwest  of  Cle 
Elum,  Washington.  The  purpose  of  the 
EIS  will  be  to  develop  and  evaluate  a 
range  of  alternatives  including  a  no 
action  alternative,  and  possible 
additional  alternatives  to  respond  to 
issues  identified  during  the  scoping 
process.  The  proposed  project  will  be  in 
compliance  with  the  direction  in  the 
Wenatchee  National  Forest  Land  and 
Resource  Management  Plan  (March 
1990)  which  provides  the  overall 
guidance  for  management  of  the  area. 
’The  agency  invites  vmtten  comments  on 
the  scope  of  this  project.  In  addition,  the 
agency  gives  notice  of  this  analysis  so 
that  interested  and  affected  people  are 


aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 

DATES:  Comments  concerning  the  scope 
of  this  proposal  must  be  received  by 
June  10, 1994. 

ADDRESSES:  Submit  written  comments 
and  suggestions  to  Sonny  J.  O’Neal, 
Forest  Supervisor,  Wenatchee  National 
Forest,  P.O.  Box  811,  Wenatchee, 
Washington  98807. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  and  comments  about  this  EIS 
should  be  directed  to  Douglas  Campbell, 
Lands  Specialist,  Cle  Elum  Ranger 
District,  803  West  Second,  Cle  Elum, 
Washington  98922;  phone  (509)  674- 
4411. 

SUPPLEMENTARY  INFORMATION:  ’The 
Wenatchee  National  Forest  is  initiating 
this  action  in  respond  to  an  application 
filed  by  Plum  Creek  Timber  Company. 
The  applicant  requests  a  right-of-way 
across  NFS  lands  for  the  purpose  of 
establishing  temporary  legal  access  to 
approximately  642  acres  in  one  section 
of  land  owned  by  the  applicant.  ’The 
section  of  land  to  be  accessed  is 
surrounded  by  NFS  lands  and  no  legal 
road  access  to  the  section  currently 
exists. 

The  applicant  seeks  legal  access 
pursuant  to  the  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA).  ’The 
ANILCA  directs  the  Forest  Service  to 
grant  access  to  inholdings  of  non- 
Federal  land  within  the  National  Forest 
boundary  for  the  reasonable  use  and 
enjoyment  of  those  lands  by  the 
landowner.  The  applicant  has  stated 
that  it  intends  to  manage  the  lands  to  be 
accessed  for  long  term  timber 
production  utilizing  conv'entional 
ground  based  logging  systems.  ’The 
applicant  intends  to  build  a  road  on  the 
permitted  right-of-way  sufficient  to 
support  the  intended  use  of  the  land. 
The  access  involves  approximately  1200 
feet  of  new  road  on  one  acre  of  NFS 
land. 

A  range  of  alternatives  will  be 
considered,  including  a  no  action 
alternative.  Other  alternatives  will  be 
developed  in  response  to  issues 
received  during  scoping. 

The  major  issues  that  have  been 
identified  to  date  include  the  following: 
Water  quality;  fisheries;  Snoqualmie 
Pass  Adaptive  Management  Area; 
Teanaway  Recreation  Area;  habitat  for 
spotted  owl,  peregrine  falcon  and  the 
gray  wolf:  cumulative  effects  of  both  the 
road  access  and  the  management  of  the 
private  land  and  Forest  Service. 

Public  participation  wrill  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 


agencies,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  actions.  This 
information  will  be  used  in  preparation 
of  the  draft  EIS.  The  scoping  process 
includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
process. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  emd 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  January  31, 1995.  At 
that  time,  copies  of  the  ffi'aft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and 
comment.  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  no  less  than  45  days  fi'om  the 
date  the  EPA  notice  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  Wenatchee  National  Forest 
participate  at  that  time. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS’s  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  portion  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts  City  of  Angoon  v.  Model,  803 
F.  2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 
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To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  EIS  is  scheduled  to  be 
completed  by  May  1, 1995.  In  the  final 
EIS,  The  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal.  Sonny 
].  O’Neal,  Forest  Supervisor,  Wenatchee 
National  Forest  is  the  responsible 
official.  As  the  responsible  official  be 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  appeal  regulations  (36 
CFR  215). 

Dated:  May  10, 1994. 

Sonny  J.  Neal, 

Forest  Supervisor. 

IFR  Doc.  94-12248  Filed  5-18-94;  8:45  ami 
BILUNG  CODE  3410-11-M 


APPALACHIAN  STATES  LOW-LEVEL 
RADIOACTIVE  WASTE  COMMISSION 

Commission  Meeting 

agency:  Appalachian  States  Low-Level 
Radioactive  Waste  Commission. 

ACTION:  Open  meeting. 

SUMMARY:  The  Appalachian  States  Low- 
Level  Radioactive  Waste  Commission 
will  hold  a  meeting  on  June  7, 1994.  The 
meeting  is  open  to  the  public. 

DATES:  June  7, 1994, 10  a.m. — 3  p.m. 
ADDRESSES:  Holiday  Inn  West,  5401 
Carlisle  Pike,  Mechanicsburg, 
Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  S.  Tenan,  Executive  Director,  207 
State  Street,  Harrisburg,  PA  17101,  717- 
234-6295. 

SUPPLEMENTARY  INFORMATION:  The 
Appalachian  States  Low-Level 
Radioactive  Waste  Commission 
(Commission)  was  established  by  the 
Appalachian  States  Low-Level 
Radioactive  Waste  Compact  Consent  Act 


(Pub.  L.  100-319,  May  19, 1988).  The 
Commission  represents  the  states  of 
Delaware,  Maryland  and  West  Virginia, 
and  the  Commonwealth  of  Pennsylvania 
to  assist  in  the  establishment  of  a 
regional  low-level  radioactive  waste 
disposal  facility  as  required  by  the  Low- 
Level  Radioactive  Waste  Policy 
Amendments  Act  (Pub.  L.  99-240, 
January  15, 1986). 

The  primary  purpose  of  this  meeting 
is  to:  Consider  options  for  obtaining 
surcharge  rebates  owed  to  the 
Commission  by  the  US  Depeutment  of 
Energy;  consideration  of  a  contract  with 
the  Central  Midwest  Compact 
Commission  to  permit  reciprocal  use  of 
brokers  and  processors  in  each  region;  a 
status  report  on  the  siting  of  a  regional 
LLRW  disposal  facility;  status  of  the 
Commission’s  contract  with  the 
Southeast  Compact  Commission  for 
access  to  the  regional  disposal  facility  in 
Beunwell,  South  Carolina;  status  of  a 
proposed  LLRW  public  information 
grant  program;  consideration  of  a  Bylaw 
amendment  regarding  the  investment  of 
Commission  funds;  consideration  of  a 
contract  with  the  Pennsylvania  Office  of 
the  Treasiuer  to  manage  the 
Commission’s  investment  of  funds; 
review  of  the  1994-95  budget;  and 
adopt  a  budget  for  1995-96.  The 
Commission  will  also  hold  an  executive 
session  closed  to  the  public  to  discuss 
legal  options  for  obtaining/retaining 
surcharge  rebates  owed  to  the 
Commission  by  the  US  Department  of 
Energy.  A  draft  agenda  can  be  obtained 
by  contacting  the  Commission  at  717- 
234-6295. 

Marc  S.  Tenan, 

Executive  Director. 

(FR  Doc.  94-12217  Filed  5-18-94;  8:45  am) 
BILLING  CODE  OOOIMXMM 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Monmouth-Ocean- 
Atlantic,  NJ  (Service  Area) 

AGENCY:  Minority  Business 
Development  Agency. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  October  1, 1994  to  September  30, 


1995  is  estimated  at  $198,971.  The  total 
Federal  Amoimt  is  $169,125  and  is 
composed  of  $165,000  plus  the  Audit 
Fee  Amount  of  $4,125.  The  application 
must  include  a  minimum  cost-share  of 
15%  ($29,846)  of  the  total  project  cost 
through  non-Federal  contributions. 
Cost-sharing  contributions  may  be  in  the 
form  of  cash  contributions,  client  fees, 
in-kind  contributions  or,combinations 
thereof.  The  MBDC  will  operate  in  the 
Monmouth-Ocean-Atlcmtic,  N.J. 
geoCTaphic  service  area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state,  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  Program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  fimds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
commimity  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm’s  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm’s 
estimated  cost  for  providing  such 
assistance  (20  points). 

An  application  must  receive  at  least 
70%  of  the  points  assigned  to  each 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  response.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal 
Awards  may  result  in  an  application  not 
being  considered  for  award.  The 
applicant  with  the  highest  point  score 
will  not  necessarily  receive  the  award. 
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MDCSs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort,  MBDCs  may 
charge  client  fees  for  man^ement  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC’s  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  application 
is  June  21. 1994.  Applications  must  be 
postmarked  on  or  before  June  21, 1994. 
The  mailing  address  for  submissitm  is: 
ADDRESSES:  New  York  Regional  Office, 
Minority  Business  Development 
AgCTicy,  Jacob  K.  Javits  Federal 
Building,  room-3729,  New  York,  New 
York  10278,  (Area  Code  &  Telephmie 
Number):  (212)  264-3262. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Fuller,  Acting  Regional 
Director,  New  York  Office  at  (212)  264- 
3262. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  “Intergovernmental  Review  of 
Federal  Programs,”  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of  the 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  ffiey  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre¬ 
award  costs.  Awards  under  this  program 
shall  be  subject  to  all  Federal  laws,  and 
Federal  and  Departmental  regulations, 
policies,  and  procedures  applicable  to 
Federal  financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 


delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — Ail  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/'cooperative 
agreement  in  whole  or  in  part  any  time 
before  the  date  of  completion  whenever 
it  is  determined  that  the  award  recipient 
has  failed  to  comply  with  the  conditions 
of  the  grant/cooperative  agreement. 
Examples  of  some  of  the  conditions 
which  can  cause  termination  are  failure 
to  meet  cost-sharing  requirements; 
unsatisfactory  performance  of  the  MBDC 
work  requirements;  and  reporting 
inaccurate  or  inflated  claims  of  client 
assistance.  Such  inaccurate  or  inflated 
claims  may  be  deemed  illegal  and 
punishable  by  law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 

“Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying.” 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26,  section 
105)  are  subject  to  15  CFR  part  26, 
Nonprocurement  Debarment  and 
Suspension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26.  subpart 
F,  “Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  part  28,  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 


transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anit-Lobbying  Disclosures — Any 
applicant  that  has  prnid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  under  15  CFR 
part  28,  appendix  B. 

Lower  Tier  Certification — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
“Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosure  form,  SF-LIX,  "Disclosure  of 
Lobbying  Activities.”  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  Mxordance  with  the 
instructions  contained  in  the  award 
document. 

11.800  Minority  Business  Develop-nent 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  May  11, 1994. 

William  R.  Fuller, 

Acting  Regional  Director,  New  York  Regional 
Office. 

IFR  Doc.  94-12252  Filed  5-18-94;  8:45  ami 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  940535-4135} 

RIN  0693-AA66 

Approval  of  Federal  information 
Processing  Standards  Publication  186, 
Digital  Signature  Standard  (OSS) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice  of  approval  of  Federal 
Information  Processing  Standard  186. 
Digital  Signature  Standard. 

SUMMARY:  This  notice  announces  that 
the  Secretary  of  Commerce  has 
approved  the  Digital  Signature  Standard 
(DSS)  as  Federal  Information  Processing 
Standard  (FIPS)  186.  The  DSS  provides 
the  capability  to  generate  digital 
signatures  that  cannot  be  forged.  This 
capability  is  needed  by  Federal 
government  agencies  to  carry  out  their 
responsibilities  for  electronic  exchanges 
and  to  improve  government  opjerations 
through  the  use  of  information 
technology. 
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EFFECTIVE  DATE:  This  standard  is 
effective  December  1, 1994. 

ADDRESSES:  Interested  parties  may 
purchase  copies  of  this  standard, 
including  the  technical  specifications 
section,  from  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  information  from  NTIS  for  this 
standard  is  set  out  in  the  "Where  to 
Obtain  Copies”  Section  of  the 
announcement  section  of  the  standard. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Miles  Smid,  National  Institute  of 
Standards  and  Technology, 

Gaithersburg,  MD  20899,  telephone 
(301)  975-2938. 

SUPPLEMENTARY  INFORMATION:  On  August 
30, 1991,  NIST  published  in  the  Federal 
Register  (56  FR  42980)  a  notice  which 
announced  the  proposed  FIPS  for  DSS. 
On  December  2, 1991,  the  comment 
period  for  the  proposed  FIPS  for  DSS 
was  extended  by  notice  published  in  the 
Federal  Register  (56  FR  61231). 

NIST  received  comments  from  109 
organizations  and  individuals  in 
response  to  the  Federal  Register  notice 
and  to  information  sent  to  Federal 
agencies  on  the  proposed  FIPS  for  DSS. 
Many  of  the  comments  supported  the 
proposed  DSS  and  stated  requirements 
for  a  digital  signature  capability  for  use 
in  electronic  data  applications.  Other 
comments  in  support  of  the  DSS  backed 
NIST’s  goal  of  a  digital  signature 
standard  that  is  free  of  patent 
impediments  and  that  provides  for 
interoperability  and  a  uniform  level  of 
security. 

NIST  also  received  many  comments 
criticizing  the  adoption  of  the  proposed 
DSS.  Some  of  the  arguments  in 
opposition  included:  The  selection 
process  for  the  Digital  Signature 
Algorithm  (DSA)  was  not  public;  time 
provided  for  analysis  of  the  DSA  was 
not  sufficient;  the  DSA  may  infringe  on 
other  patents;  the  DSA  does  not  provide 
for  secret  key  distribution;  the  DSA  is 
incomplete  because  no  hash  algorithm 
is  specified;  the  DSA  is  not  compatible 
with  international  standards;  the  DSA  is 
not  secure;  the  DSA  is  not  efficient. 

NIST  considered  all  of  the  issues 
raised  and  believes  that  is  has  addressed 
them.  The  development  of  this  standard 
was  carried  out  through  NIST’s  usual 
procedures  including  solicitation  of 
input  from  different  sources.  To  provide 
more  time  for  analysis  of  the  DSA,  NIST 
extended  the  original  three  month 
review  and  comment  period  for  an 
additional  three  months.  NIST  has 
addressed  the  possible  patent 
infringement  claims,  and  has  concluded 
that  there  are  no  valid  claims. 


The  DSA  does  not  provide  for  secret 
key  distribution  since  it  is  not  intended 
for  that  purpose.  Since  the  proposed 
DSS  was  announced,  a  Secure  Hash 
Standard  was  proposed  and  approved  as 
FIPS  180.  With  respect  to  the 
compatibility  of  the  DSS  with 
international  standards,  NIST  has 
proposed  that  the  DSA  be  an  alternative 
signature  standard  within  the 
appropriate  international  standard  (IS 
9796).  Concerning  the  security  of  the 
DSA,  no  cryptographic  shortcut  attacks 
on  the  DSA  have  been  discovered. 
However,  NIST  has  revised  the 
proposed  standard  to  provide  a  larger 
modulus  size.  This  modification  will 
accommodate  requirements  for  long 
term  security  of  digital  signatures.  NIST 
believes  that  the  efficiency  of  the  DSA 
is  adequate  for  most  applications. 

Given  the  complexity  of  the  public 
comments,  NIST  proceeded 
deliberatively  in  its  consideration  of  the 
August  1991  proposal.  The  written 
comments  submitted  by  interested 
parties  and  other  available  material 
were  carefully  reviewed  and  considered 
in  the  determination  to  finalize  the 
proposed  FIPS  for  DSS.  On  the  basis  of 
this  review,  NIST  recommended  that  the 
Secretary  approve  the  standard  as  a 
Federal  Information  Processing 
Standards  Publication,  and  prepared  a 
detailed  justification  document  for  the 
Secretary’s  review  in  support  of  that 
recommendation.  The  detailed 
justification  document  which  was 
presented  to  the  Secretary  is  part  of  the 
public  record  and  is  available  for 
inspection  and  copying  in  the 
Department’s  Central  Reference  and 
Records  Inspection  Facility,  room  6020, 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington,  DC  20230. 

This  FIPS  contains  two  sections:  (1) 
An  annoimcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  annoimcement 
section  is  provided  in  this  notice. 

Dated:  May  13, 1994. 

Samuel  Kramer, 

Associate  Director. 

Processing  Standards  Publication  186 

Announcing  the  Digital  Signature 
Standard  (DSS) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 


Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
law  100-235. 

Name  of  Standard:  Digital  Signature 
Standard  (DSS). 

Category  of  Standard:  Computer 
Security;  Cryptography. 

Explanation:  This  Standard  specifies 
a  Digital  Signature  Algorithm  (DSA) 
appropriate  for  applications  requiring  a 
digital  rather  than  written  signature. 

The  DSA  digital  signature  is  a  pair  of 
large  numbers  represented  in  a 
computer  as  strings  of  binary  digits.  The 
digital  signature  is  computed  using  a  set 
of  rules  (i.e.,  the  DSA)  and  a  set  of 
parameters  such  that  the  identity  of  the 
signatory  and  integrity  of  the  data  can 
he  verified.  The  DSA  provides  the 
capability  to  generate  and  verify 
signatures.  Signature  generation  makes 
use  of  a  private  key  to  generate  a  digital 
signature.  Signature  verification  m^es 
use  of  a  public  key  which  corresponds 
to,  but  is  not  the  same  as,  the  private 
key.  Each  user  possesses  a  private  and 
public  key  pair.  Public  keys  are 
assumed  to  be  known  to  the  public  in 
general.  Private  keys  are  never  shared. 
Anyone  can  verify  the  signature  of  a 
user  by  employing  that  user’s  public 
key.  Signature  generation  can  be 
performed  only  by  the  possessor  of  the 
user’s  private  key. 

A  hash  function  is  used  in  the 
signature  generation  process  to  obtain  a 
condensed  version  of  data,  called  a 
message  digest  (see  Figure  1).  The 
message  digest  is  then  input  to  the  DSA 
to  generate  the  digital  signature.  The 
digital  signature  is  sent  to  the  intended 
verifier  along  with  the  signed  data  (often 
called  the  message).  The  verifier  of  the 
message  and  signature  verifies  the 
signature  by  using  the  sender’s  public 
key.  The  same  hash  function  must  also 
be  used  in  the  verification  process.  The 
hash  function  is  specified  in  a  separate 
standard,  the  Secure  Hash  Standard 
(SHS),  FIPS  180.  Similar  procedures 
may  be  used  to  generate  and  verify 
signatures  for  stored  as  well  as 
transmitted  data. 

Billing  Code  3410-11-M 
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Figure  1:  Using  the  SHA  with  the  DSA 


BILLING  CODE  3410-11-C 

Approving  Authority:  Secretary  of 
Commerce. 

Maintenance  Agency:  U.S. 

Department  of  Commerce,  National 
Institute  of  Standards  and  Technology 
(NIST),  Computer  Systems  Laboratory 
(CSL). 

Applicability:  This  standard  is 
applicable  to  all  Federal  departments 
and  agencies  for  the  protection  of 
unclassified  information  that  is  not 
subject  to  section  2315  of  Title  10, 
United  States  Code,  or  section  3502(2) 
of  Title  44,  United  States  Code.  This 
standard  shall  be  used  in  designing  and 
implementing  public-key  based 
signature  systems  which  Federal 
departments  and  agencies  operate  or 
which  are  operated  for  them  under 
contract.  Adoption  and  use  of  this 
standard  is  available  to  private  and 
commercial  organizations. 

Applications:  The  DSA  authenticates 
the  integrity  of  the  signed  data  and  the 
identity  of  the  signatory.  The  DSA  may 
also  be  used  in  proving  to  a  third  party 
that  data  was  actually  signed  by  the 
generator  of  the  signature.  The  DSA  is 
intended  for  use  in  electronic  mail, 
electronic  funds  transfer,  electronic  data 
interchange,  software  distribution,  data 
storage,  and  other  applications  which 


require  data  integrity  assurance  and  data 
origin  authentication. 

Implementations:  The  DSA  may  be 
implemented  in  software,  firmware, 
hardware,  or  any  combination  thereof. 
NIST  is  developing  a  validation  program 
to  test  implementations  for  conformance 
to  this  standard.  Information  about  the 
planned  validation  program  can  be 
obtained  from  the  National  Institute  of 
Standards  and  Technology,  Computer 
Systems  Laboratory,  Attn;  DSS 
Validation,  Gaithersburg,  MD  20899. 

Export  Control:  Implementations  of 
this  standard  are  subject  to  Federal 
Government  export  controls  as  specified 
in  Title  15,  Code  of  Federal  Regulations, 
Parts  768  through  799.  Exporters  are 
advised  to  contact  the  Department  of 
Commerce,  Bureau  of  Export 
Administration  for  more  information. 

Patents:  The  Department  of 
Commerce  is  not  aware  of  any  patents 
that  would  be  infringed  by  this 
standard. 

Implemented  Schedule:  This  standard 
becomes  effective  December  1, 1994. 

Specifications:  Federal  Information 
Processing  Standard  (FIPS186)  Digital 
Signature  Standard  (DSS),  (affixed). 


Cross  Index 

a.  Federal  Information  Resources 
Management  Regulations  (FIRMR) 
subpart  201.20.303,  Standards,  and 
subpart  201.39.1002,  Federal  Standards. 

b.  FIPS  PUB  46-2,  Data  Encryption 
Standard. 

c.  FIPS  PUB  73,  Guidelines  for 
Security  of  Computer  Applications. 

d.  FIPS  PUB  140-1,  Security 
Requirements  for  Cryptographic 
Modules. 

e.  FIPS  PUB  171,  Key  Management 
Using  ANSI  X9.17. 

f.  FIPS  PUB  180,  Secure  Hash 
Standard. 

Qualifications:  The  security  of  a 
digital  signature  system  is  dependent  on 
maintaining  the  secrecy  of  users’  private 
keys.  Users  must  therefore  guard  against 
the  unauthorized  acquisition  of  their 
private  keys.  While  it  is  the  intent  of 
this  standard  to  specify  general  security 
requirements  for  generating  digital 
signatures,  conformance  to  this  standard 
does  not  assure  that  a  particular 
implementation  is  secure.  The 
responsible  authority  in  each  agency  or 
department  shall  assure  that  an  overall 
implementation  provides  an  acceptable 
level  of  security.  This  standard  will  be 
reviewed  every  five  years  in  order  to 
assess  its  adequacy. 
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Waiver  Procedure:  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  ofhcial 
designated  pursuant  to  section  3506(b) 
of  Title  44,  United  States  Code.  Waiver 
shall  be  granted  only  when; 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system;  or 

b.  Compliance  with  a  standard  would 
cause  a  major  adverse  financial  impact 
on  the  operator  which  is  not  offset  by 
Government- wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  with 
required  finding(s).  A  copy  of  each 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology:  ATTN:  FIPS 
Waiver  Decisions,  Technology  Building, 
room  B-154,  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  sh^l  be  sent 
promptly  to  the  Committee  on 
Government  Op>erations  of  the  House  of 
Representatives  and  the  Committee  on 
Government  Afiairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  an^or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  accompanying 
documents,  with  such  deletions  as  the 
agency  is  authorized  and  decides  to 
make  under  5  U.S.C.  552(b),  shall  be 
part  of  the  procurement  documentation 
and  retained  by  the  agency. 

Where  to  Obtain  Copies  of  the 
Standard:  Copies  of  this  publication  are 
for  sale  by  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  Springfield,  VA  22161. 
When  ordering,  refer  to  Federal 
Information  Processing  Standards 


Publication  186  (FIPSPUB186),  and 
identify  the  title.  When  microfiche  is 
desired,  this  should  be  specified.  Prices 
are  published  by  NTIS  in  current 
catalogs  and  other  issuances.  Payment 
may  be  made  by  check,  money  order, 
deposit  account  or  charged  to  a  credit 
card  accepted  by  NTIS. 

[FR  Doc.  94-12218  Filed  5-18-94;  8:45  ami 
BILLING  CODE  3S10-CN-M 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  050994A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  application 
for  a  second  modification  to  a  scientific 
research  and  enhancement  Permit  847 
(P211E). 

On  March  29, 1993,  notice  was 
published  (58  FR16522)  that  an 
application  (P211E)  had  been  filed  by 
the  Oregon  Department  of  Fish  and 
Wildlife  (ODFW)  to  take  listed  Snake 
River  spring/summer  chinook  salmon 
[Oncorhynchus  tshawytscha)  for  adult 
broodstock  for  their  research  and 
enhancement  program  for  a  period  of  5 
years  at  the  Imnaha  River  Facility,  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  parts  217-227).  On 
May  28, 1993,  NMFS  issued  Permit  847 
to  ODFW  for  the  above  direct  take 
subject  to  certain  conditions  set  forth 
therein,  and  on  April  8, 1994,  NMFS 
issued  Modification  1  to  Permit  847, 
authorizing  the  releases  of  listed 
progeny  from  the  Imnaha  River  Facility. 

Notice  is  hereby  given  that  ODFW  has 
applied  in  due  form  for  a  second 
modification  to  Permit  847.  ODFW 
requests  authorization  to  modify  their 
broodstock  management  protocol  for 
1994,  and  to  produce  and  release  1993 
brood  Imnaha  stock  juvenile  salmon. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  NMFS, 
1335  East-West  Hwy.,  Silver  Spring,  MD 
20910-3226,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  out  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 


Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  this  application  summary 
are  those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources,  NMFS, 
1335  East-West  Hwy.,  Room  13229, 
Silver  Spring.  MD  20910-3226  (301- 
713-2322):  and 

Environmental  and  Technical 
Services  Division,  NMFS,  911  North 
East  11th  Ave.,  Room  620,  Portland,  OR 
97232  (503-230-5400). 

Dated:  May  6. 1994. 

Patricia  A.  Montanio, 

Acting  Director,  Office  of  Protected  Fesources, 
National  Marine  Fisheries  Service. 

(FR  Doc.  94-12221  Filed  5-18-94;  8:45  am] 
BILUNG  CODE  3510-22-f 


[I.D.  050694K] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  an 
application  for  a  scientific  research 
permit  (P45N). 

Notice  is  hereby  given  that  the  U.S. 
Fish  and  Wildlife  Service  has  applied  in 
due  form  to  take  listed  species  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531-1543) 
and  the  NMFS  regulations  governing 
listed  fish  and  wildlife  permits  (50  CFR 
parts  217-227). 

The  applicant  requests  a  5  year  permit 
to  improve  hatchery  technology  and 
carry  out  genetic  study  of  shortnose 
sturgeon  in  the  Savannah  River,  South 
Carolina. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  NMFS, 
1335  East-West  Hwy.,  Silver  Spring,  MD 
20910-3226,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  snould 
set  out  the  si>ecific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  this  application  summary 
are  those  of  the  Applicant  and  do  not 
necessarily  reflect  die  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
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for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources,  NMFS, 
1335  East-West  Hwy.,  Silver  Spring,  MD 
20910-3226  (301-713-2322);  and 
Director,  Southeast  Region,  NMFS, 
NOAA  9721  Executive  Center  Drive,  St. 
Petersburg,  FL  33702-2432  (813-893- 
3141). 

Dated:  May  6, 1994. 

Patricia  A.  Montanio, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

(FR  Doc.  94-12220  Filed  5-18-94;  8:45  am) 
BILLING  CODE  3S10-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on  the 
Integration  of  the  Textiles  and  Clothing 
Sector  into  the  GATT  1994 

May  13, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Request  for  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Daly,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Agreement  on  Textiles  and 
Clothing  provides  for  the  eventual 
integration  of  the  textiles  and  clothing 
sector  into  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  1994.  The 
integration  of  the  textiles  and  clothing 
sector  into  the  GATT  1994  will 
commence  upon  implementation  of  the 
Uruguay  Round. 

Paragraph  6  of  Article  2  of  the 
Agreement  states  that  "On  the  date  of 
entry  into  force  of  this  Agreement,  each 
Member  shall  integrate  into  GATT  1994 
products  which,  in  1990,  accounted  for 
not  less  than  16  percent  of  the  total 
volume  of  imports  in  1990  of  the 
products  in  the  Annex,  in  terms  of  HS 
lines  or  categories.  The  products  to  be 
integrated  shall  encompass  products 
fi’om  each  of  the  following  four  groups: 
tops  and  yams,  fabrics,  made-up  textile 
products,  and  clothing.”  Integration  into 
GATT  1994  would  imply  removal  of  all 
quotas  on  these  products,  if  any  exist.  A 
total  of  2.7  billion  square  meters 
equivalent  will  be  integrated  during  the 
first  phase  of  the  integration  process. 


In  anticipation  of  the  passing  of  the 
terms  of  the  Agreement  by  Congress, 
and  even  though  the  final  process  for 
determining  which  products  are  to  be 
integrated  as  yet  has  not  been  decided 
upon,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  (GITA)  is  requesting 
interested  parties  to  submit  comments 
on  paragraph  6  of  Article  2  of  the 
Agreement.  This  action  is  being  taken 
pursuant  to  an  international  agreement 
and  thus  relates  to  a  foreign  affairs 
function  of  the  United  States. 

Comments  must  be  received  on  or 
before  July  18, 1994.  Comments  may  be 
mailed  to  the  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  room*3001,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  94-12259  Filed  5-18-94;  8:45  am) 
BILLING  CODE  3510-OR-F 


Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  with  the 
Government  of  Pakistan  on  Certain 
Cotton  and  Man-Made  Fiber  Textiie 
Products 

May  13, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 


EFFECTIVE  DATE:  May  20,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  April  29, 1993,  under  the  terms  of 
the  Bilateral  Cotton,  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textile  Agreement,  effected  by  exchange 
of  notes  dated  May  20, 1987  and  June 
11, 1987,  as  amended  and  extended. 


between  the  Governments  of  the  United 
States  and  Pakistan,  the  United  States 
Government  requested  consultations 
with  the  Government  of  Pakistan  with 
respect  to  cotton  and  man-made  fiber 
skirts  in  Categories  342/642. 

The  purpose  of  this  notice  is  to  advise 
the  pulblic  that,  pending  agreement  on  a 
mutually  satisfactory  solution 
concerning  Categories  342/642,  the 
Government  of  the  United  States  has 
decided  to  control  imports  during  the 
ninety-day  period  which  began  on  April 
29, 1994  and  extends  through  July  27, 
1994  at  a  level  of  44,933  dozen. 

If  no  solution  is  agreed  upon  in 
consultations  between  the  two 
governments,  CITA,  pursuant  to  the 
agreement,  may  later  establish  a  specific 
limit  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Categories  342/642, 
produced  or  manufactured  in  Pakistan 
and  exported  during  the  prorated  period 
begirming  on  July  28, 1994  and 
extending  through  December  31, 1994, 
of  not  less  than  66,266  dozen. 

A  summary  market  statement 
concerning  Categories  342/642  follows 
this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  342/642, 
under  the  agreement  with  the 
Government  of  Pakistan,  or  to  comment 
on  domestic  production  or  availability 
of  products  included  in  Categories  342/ 
642,  is  invited  to  submit  10  copies  of 
such  comments  or  information  to  Rita  D. 
Hayes,  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  ATTN;  Helen  L. 
LeGrande.  The  comments  received  will 
be  considered  in  the  context  of  the 
consultations  with  the  Government  of 
Pakistan. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  coimnents  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
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to  matters  which  constitute  “a  foreign 
affairs  function  of  the  United  States.” 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  342/642.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Pakistan, 
further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  wnth  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  5756,  published  on  February 
8,  1994. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement — Pakistan 
Category  342/642 — Cotton  and  Man-Made 
Fiber  Skirts 
April  1994 

Import  Situation  and  Conclusion 

U.S.  imports  of  cotton  and  manmade 
fiber  skirts.  Category  342/642,  from 
Pakistan  reached  139,441  dozen  during 
the  year  ending  February  1994,  66 
percent  above  the  83,893  dozen  shipped 
during  the  year  ending  February  1993. 
Imports  from  Pakistan  increased  from 
85,441  dozen  in  1992  to  119,637  dozen 
in  1993,  a  40  percent  increase.  During 
the  first  two  months  of  1994,  imports  of 
Category  342/642  from  Pakistan  were 
39,497  dozen,  double  the  19,693  dozen 
imported  a  year  earlier. 

The  sharp  and  substantial  increase  of 
Category  342/642  imports  from  Pakistan 
is  causing  a  real  risk  of  disruption  in  the 
U.S.  market  for  cotton  and  manmade 
fiber  skirts. 

U.S.  Production,  Import  Penetration  and 
Market  Share 

U.S.  production  of  cotton  and 
manmade  fiber  skirts.  Category  342/642, 
fell  from  7,444,000  dozen  in  1989  to 
7,181,000  dozen  in  1992,  a  decrease  of 
4  percent.  U.S.  production  dropped  to 
6,143,000  dozen  in  1993, 15  percent 
below  the  1992  level.  In  contrast,  U.S. 
imports  of  cotton  and  manmade  fiber 
skirts.  Category  342/642,  increased  from 
6,396,000  dozen  in  1989  to  6,884,000 
dozen  in  1992,  an  8  percent  increase. 
U.S.  imports  jumped  to  7,386,000  dozen 
in  1993,  8  percent  above  the  1992  level. 
In  the  first  two  months  of  1994, 

Category  342/642  imports  are  up  24 
percent  above  the  January-February 
1993  level. 

The  ratio  of  imports  to  domestic 
production  increased  from  86  percent  in 
1989  to  96  percent  in  1992  and  reached 
120  percent  in  1993.  The  domestic 


manufacturers’  share  of  the  cotton  and 
manmade  fiber  skirt  market  declined 
from  54  percent  in  1989  to  51  percent 
in  1992.  The  domestic  manufacturers’ 
share  dropped  to  45  percent  in  1993,  6 
percentage  points  below  their  1992 
market  share. 

Duty-Paid  Value  and  U.S.  Producers'  Price 

Approximately  77  percent  of  Category' 
342/642  imports  from  Pakistan  during 
the  year  ending  February  1994  entered 
the  U.S.  under  HTSUSA  6104.22.0030— 
Women’s  knit  cotton  skirts,  entered  as 
part  of  an  ensemble:  HTSUSA 
6104.52.0010 — Women’s  knit  cotton 
skirts:  and  HTSUSA  6204.52.2070— 
Women’s  woven  cotton  skirts  of  other 
than  corduroy  and  blue  denim.  These 
skirts  entered  the  U.S.  at  landed  duty- 
paid  values  below  U.S.  producers’ 
prices  for  comparable  skirts. 

Committee  for  the  Implementation  of  Textile 

Agreements 

May  13.  1994. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  1, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cottoii  and  man¬ 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  ex]X)rted 
during  the  twelve-month  period  which  began 
on  January  1, 1994  and  extends  through 
December  31, 1994. 

Effective  on  May  20, 1994,  you  are  directed 
to  establish  a  limit  for  cotton  and  man-made 
fiber  textile  products  in  Categories  342/642 
for  the  period  beginning  on  April  29, 1994 
and  extending  through  July  27, 1994  at  a 
level  of  44,933  dozen 

Textile  products  in  Categories  342/642 
which  have  been  exported  to  the  United 
States  prior  to  April  29, 1994  shall  not  be 
subject  to  the  limit  established  in  this 
directive. 

Textile  products  in  Category  342  which 
have  been  exported  to  the  United  States  prior 
to  April  29, 1994  shall  continue  to  be  subject 
to  the  Group  limit. 

Textile  products  in  Category  642  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


1  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  April  28. 1994. 


Sincerely, 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  94-12260  Filed  5-18-94;  8:45  am) 
BILUNO  CODE  :»510-OR-F 


DEPARTMENT  OF  DEFENSE 

Department  of  Air  Force 

Public  Scoping  Meeting,  Plattsburgh 
AFB,  NY 

The  United  States  Air  Force  (Air 
Force)  will  conduct  a  public  scoping 
meeting  to  provide  a  forum  for  public 
officials  and  the  community  to  provide 
information  and  comments  concerning 
the  disposal  and  reuse  of  Plattsburgh 
AFB,  NY.  The  meeting  will  be  held  June 
14,  1994  beginning  at  7  p.m.  at  the 
Plattsburgh  High  School  Auditorium,  1 
Clifford  Drive,  Plattsburgh,  New  York. 

The  purpose  of  this  meeting  is  to:  (1) 
Identify  the  environmental  issues  and 
concerns  that  should  be  analyzed  to 
support  base  disposal  and  reuse;  (2) 
solicit  comments  on  the  proposed 
action;  and  (3)  solicit  potential  disposal 
and  reuse  alternatives  for  consideration 
in  developing  the  Environmental  Impact 
Statement  (EIS).  In  soliciting  disposal 
and  reuse  alternatives,  the  Air  Force 
will  consider  all  reasonable  alternatives 
offered  by  any  federal,  state  or  local 
government  agency;  any  federally- 
sponsored  or  private  entity;  or  any 
individual.  The  resulting  EIS  will  be 
considered  in  making  disposal  decisions 
that  will  be  documented  in  the  Air 
Force’s  Final  Disposal  Plan  and  Record 
of  Decision  for  Plattsburgh  AFB. 

To  ensure  sufficient  time  to 
adequately  consider  public  comments 
concerning  environmental  issues  and 
disposal  alternatives  to  be  included  in 
the  EIS,  the  Air  Force  recommends  that 
comments  and  reuse  proposals  be 
presented  at  the  upcoming  meeting  or 
forwarded  to  the  address  below  by 
August  1, 1994.  The  Air  Force  will, 
however,  accept  additional  comments  at 
any  time  during  the  environmental 
impact  analysis  process. 

Please  direct  written  comments  or 
requests  for  further  information 
concerning  the  base  disposal  and  reuse 
EIS  to:  Lt  Col  Gary'  P.  Baumgartel,  HQ 
AFCEE/EC,  8106  Chennault  Road, 
Brooks  AFB  TX  78235-5318,  (210)  536- 
3907. 

List  of  Subjects 

Environmental  Protection, 
Environmental  Impact  Statement,  US 
Air  Force,  Plattsburgh  AFB,  Public 
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Scoping  Meeting.  Defense  Base  Closure 
and  Realignment  Commission. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Office-. 

IFR  Doc.  94-12223  Filed  5-18-94;  8:45  am] 
BILUNG  CODE  3»10-0t-P 

Office  of  the  Secretary  of  the  Army 

Intent  To  Prepare  a  Programmatic  Draft 
Environmental  Impact  Statement 
(PDEIS)  for  the  Master  Plan  Update  at 
United  State  Army  Intelligence  Center 
and  Fort  Huachuca,  Arizona 

AGENCY:  Department  of  Army,  DoD 
ACTION:  Notice  of  intent. 

SUMMARY:  United  States  Army 
Intelligence  Center  and  Fort  Huachuca 
provides  year-round  program 
development  and  testing  facilities, 
administration,  and  logistical  support  to 
both  active  and  reserve  component  units 
from  all  branches  of  the  armed  services. 
The  proposed  master  plan  formalizes 
the  United  States  Army  Intelligence 
Center  and  For  Huachuca’s  priorities  for 
intelligence  development  and  testing 
programs,  and  developing  training 
ranges,  maneuver  areas,  and  facilities 
over  a  twenty  year  p>eriod.  This  plan 
will  prepare  the  United  States  Army 
Intelligence  Center  and  Fort  Huachuca 
to  enter  the  21st  century  with  the  assets 
required  for  program  development,  and 
to  conduct  highly  realistic,  challenging, 
and  safe  training  to  Army  Training  and 
Evaluation  Program  (ARTEP)  standards. 

The  installation  real  property  master 
plan  is  being  updated  and  requires  a 
supporting  PDEIS  for  the  following 
reasons; 

a.  The  master  plan  update  identifies 
major  changes  in  development  for  the 
installation. 

b.  Several  projects  identified  in  the 
master  plan  update  would  require 
individual  EIS’s  because  they  will 
potentially  cause  unavoidable 
significant  impacts  to  the  environment. 

c.  An  EA  prepared  for  the  installation 
ongoing  mission  developed  in  1976  is 
inadequate  and  in  need  of  revision  to 
reflect  current  and  projected  activities. 

Alternatives 

a.  No  action.  Installation  ongoing 
operations,  development  and  training 
would  continue  at  current  levels. 

b.  Master  plan  and  component  plans 
would  be  implemented  and  current 
development  and  testing  and  training 
levels  would  be  maintained. 
Construction  listed  in  the  master  plan 
would  be  implemented. 

c.  Master  plan  and  component  plans 
would  be  expanded.  Development  and 


testing  programs  would  be  expanded. 
Training  would  be  expanded. 
Construction  above  the  level  outlined  in 
the  master  plan  would  be  implemented 
to  meet  total  requirements.  The 
installation  master  plan  for  intelligence 
development  and  testing  programs,  and 
training,  will  be  evaluated  as 
occurrences  under  each  of  the  above 
alternatives. 

Lead  Agency 

United  States  Army  Intelligence 
Center  and  Fort  Huachuca,  AZ. 

Scoping 

Comments  received  as  a  result  of  this 
notice  will  be  used  to  assist  in 
evaluating  the  impacts  of  the  master 
plan  on  the  environment,  social, 
historical,  archaeological  and 
socioeconomic  aspects  of  the  United 
States  Army  Intelligence  Center  and 
Fort  Huachuca  and  the  surroimdii^ 
area.  A  scoping  meeting  will  be  held  in 
the  vicinity  of  the  United  States  Army 
Intelligence  Center  and  Fort  Huachuca 
within  30  days  of  the  publication  of  this 
NOI. 

ADDRESSES:  Contact  Tom  Cochran  at 
(602)  544-3120,  or  at  the  following 
address:  Commander,  U.S.  Army 
Garrison,  ATTN:  ATZS-EHB  (Tom 
Cochran),  Fort  Huachuca.  AZ  85613- 
6000. 

Dated:  May  16, 1994. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health).  OASA  (I,  L6-E). 

(FR  Doc.  94-12242  Filed  5-18-94;  8:45  am) 
BILLING  CODE  SMO-OS-M 

Department  of  the  Army 

Corps  of  Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Assessment  (EA)  for 
Project  Access  Improvements  on  the 
Snake  and  Gros  Ventre  Rivers, 

Jackson  Hole,  Teton  County,  Wyoming 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  Reference  58  FR  39545, 

Notice  of  Availability,  EIS  No.  930240. 
The  Walla  Walla  District,  Corps  of 
Engineers,  released  the  Jackson  Hole 
Flood  Protection  Project;  Quarry /Project 
Access  Improvements  Draft 
Supplemental  Environmental  Impact 
Statement  in  July  1993.  Due  to 
controversy  encountered  with  regard  to 
the  proposed  quarry  sites,  further 
research  and  investigation  are  needed 


on  the  quarry  sites  and  non-rock 
alternatives  before  proceeding  with  a 
Final  SEIS  and  Record  of  Decision. 
Meanwhile,  the  Corps  will  address  the 
Project  Access  Improvements  in  an  EA. 
ADDRESS:  Written  comments  concerning 
the  project  and  EA  should  be  addressed 
to  the  Chief,  Environmental  Resources 
Branch,  Corps  of  Engineers,  Walla  Walla 
District,  Walla  Walla,  Washington 
99362-9265. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anneli  Carlson,  (509)  522-6606. 
SUPPLEMENTARY  INFORMATION:  1.  The 
project  consists  of  a  discontinuous 
series  of  levees  along  approximately  2.5 
miles  of  the  Snake  River  and  the  lower 
2  miles  of  the  Gros  Ventre  River  in 
Jackson  Hole,  Wyoming.  These  levees 
are  currently  maintained  by  the  Corps 
with  local  sponsor  assistance  from  die 
Teton  County,  Wyoming  local 
government.  Periodic  maintenance 
includes  levee  repairs  conducted  on  an 
emergency  basis  during  the  following 
flood  events,  and  routine  repairs  at 
other  times. 

2.  Alternatives  to  be  investigated 
include: 

a.  No  action. 

b.  Upgrading  or  replacing  stream 
crossings. 

c.  Developing  new  access  roads. 

d.  Upgrading  existing  access  roads. 

3.  Significant  issues  to  be  addressed 
in  the  EA  include  effects  of  the 
alternatives  on  fisheries,  wildlife, 
endangered  species,  socioeconomics, 
and  cultural  resources.  The  project  will 
be  reviewed  under  all  applicable 
Federal,  state,  and  local  statutes. 

4.  The  draft  EA  should  be  available  on 
or  about  May  23, 1994. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  94-12227  Filed  5-18-94;  8:45  am) 
BILLING  CODE  371(>-0a-M 

Armed  Forces  Epidemiological  Board 

AGENCY:  Armed  Forces  Epidemiological 
Board,  DOD. 

ACTION:  Notice  of  open  meeting. 

1.  In  accordance  with  section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  92—462),  announcement  is  made 
of  the  following  meeting: 

Name  of  Committee:  Armed  Forces 
Epidemiological  Board. 

Date  of  Meeting:  July  7, 1994. 

Time:  0800-1630. 

Place:  Fort  Detrick,  Maryland. 

Proposed  Agenda:  7  July  1994 — Semce 
preventive  medicine  reports.  Mefloquine 
loading  dose  and  suicide  among  active-duty 
military  males. 
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2.  This  meeting  will  be  open  to  the 
public  but  limited  by  space 
accommodations.  Any  interested  person 
may  attend,  appear  before  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  Interested  persons  wishing 
to  participate  should  advise  the 
Executive  Secretary,  AFEB,  Skyline  Six, 
5109  Leesburg  Pike,  room  667,  Falls 
Church,  Virginia  22041-3258,  telephone 
(703)  756-8012. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  94-12186  Filed  5-18-94;  8:45  am) 
BILUNQ  CODE  3710-08-M 


Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  June  2-3, 1994. 

Time  of  Meeting:  0900-1630, 0900-1200 
consecutively. 

Place:  Fort  Monroe,  VA. 

Agenda:  The  Army  Science  Board’s  Ad 
Hoc  Subgroup  on  "Use  of  Technologies  in 
Education  and  Training”  will  meet  to  review 
study  strategy  and  conduct  informal 
discussions  on  education  and  training  with 
Training  and  Doctrine  Command.  This 
meeting  will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  File  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781. 

Herbert ).  Gallagher, 

COL,  GS,  Executive  Secretary. 

(FR  Doc.  94-12184  Filed  5-18-94;  8:45  am] 
BILLING  CODE  3710-ea-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  June  7, 1994. 

Time  of  Meeting:  0830-1100  (classified). 

Place:  McLean,  VA. 

Agenda:  The  Threat  Team  1  of  the  Army 
Science  Board’s  1994  Summer  Study  on 
“Capabilities  Needed  to  Counter  Current  and 
Envolving  Threat’’  will  meet  to  receive  an 
Intelligence  Support  Status  Report.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title  5 
U.S.C,  specifically  subparagraph  (1)  thereof. 


and  title  5,  U.S.C. ,  appendix  2,  subsection 
10(d).  The  unclassified  and  classified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 

Herbert  J.  Gallagher, 

COL,  GS,  Executive  Secretary. 

IFR  Doc.  94-12185  Filed  5-18-94;  8:45  am] 
BILLING  CODE  3710-08-M 


Army  Science  Board;  Open  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  8-10  June  1994. 

Time  of  Meeting:  0900-1700. 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Array  Science  Board’s 
Summer  Study  Panel  on  “Technical 
Architecture  for  C4r’  will  meet  to  hear 
briefings  on  Architecture  and  Standards.  This 
meeting  will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
Committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781. 

Herbert  J.  Gallagher, 

COL,  GS,  Executive  Secretary. 

IFR  Doc.  94-12072  Filed  5-18-94;  8:45  am] 
BILLING  CODE  3710-08-M 


Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Avisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  tlie  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB), 

Date  of  Meeting:  8  June  1994. 

time  of  Meeting:  0845-1330. 

Place:  Crystal  City,  VA. 

Agenda:  The  Army  Science  Board’s 
Environmental  Issue  Group  on  "Natural 
Attenuation  as  a  Remedial  Alternative”  will 
receive  briefings  on  current  natural 
attenuation  activities  and  related  key  issues. 
This  meeting  will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781. 

Herbert ).  Gallagher, 

COL,  GS,  Executive  Secretary. 

(FR  Doc.  94-12073  Filed  5-18-94;  8:45  am] 
BILUNG  CODE  371&-08-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  9  June  1994. 

Time  of  Meeting:  1200-1500  (classified). 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Threat  Team  Ill  of  the  Army 
Science  Board’s  1994  Summer  Study  on 
“Capabilities  Needed  to  Counter  Current  and 
Evolving  Threat”  will  meet  to  receive  an 
Analytical  Efforts  Status  Report.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  Title  5, 
U.S.C.,  specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C,  Appendix  2,  subsection 
10(d).  The  unclassified  and  classified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 

Herbert ).  Gallagher, 

COL,  GS,  Executive  Secretary. 

(FR  Doc.  94-12074  Filed  5-18-94;  8:45  am] 
BILLING  CODE  3710-08-M 


Open  Meeting 

agency:  United  States  Military 
Academy,  DOD. 

ACTION:  Notice. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  meeting: 

Name  of  Committee:  Board  of  Visitors, 
United  States  Military  Academy. 

Date  of  Meeting:  May  20, 1994. 

Place  of  Meeting:  Taylor  Hall,  West  Point, 
New  York. 

Start  Time:  8  a.m. 

Proposed  Agenda:  Annual  Program 
Review;  United  States  Military  Academy 
Preparatory  School  Initiatives;  Class  of  1998 
Admissions  Status;  Advanced  Technologies 
Classroom;  Tactical  Officer  Education 
Program  Update,  Assessment  by  Olin 
Professor,  and  Selection  of  Dates  for  Visits  to 
Cadet  Summer  Training. 

All  proceedings  are  open. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Colonel  Stephen  R.  Furr, 
United  States  Military  Academy,  West 
Point,  New  York  10996-5000, 
telephone:  (914)  938-5078. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  94-12228  Filed  5-18-94;  8:45  am] 
BILLING  CODE  371O-0e-M 
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Department  of  The  Army 

Availability  of  Non-exclusive. 

Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patents  and 
Applications  Concerning  Improved 
Methods  of  Testing  Filters  Employing 
a  Replacement  Material  for  Dioctyl 
Phthaiate  (DOP) 

AGENCY:  U.S.  Army  Armament 
Research,  Development  and  Engineering 
Center,  DOD. 

ACTION;  Notice  of  availability. 

SUMMARY:  The  Dejjartment  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive  or  non¬ 
exclusive  licensing  under  the  10  patents 
listed  below.  Licensees  shall  comply 
with  34  CFR  part  209  and  27  CFR  part 
404. 

DATES:  Written  objections  must  be  filed 
on  or  before  June  20, 1994. 

ADDRESSES:  U.S.  Army  Armament 
Research,  Development  and  Engineering 
Center,  Chief  Patent  Counsel,  SMCAR- 
CLC,  Picatinny  Arsenal,  NJ  07806-5000. 
FOR  FURTHER  INFORMATION  CONTACT; 

Mr.  Edward  Goldberg.  (201)  724-6590 
or  DSN  880-6590. 

1.  Patent  5,059,348,  “Method  for 
Measuring  the  Efficiency  of  Gas  Mask 
Filters,”  issued  October  22, 1991, 
Inventors:  Mark  A.  Guelta,  Hugh  R. 
Carlon. 

2.  Patent  5,059,349,  “Method  of 
Measuring  the  Efficiency  of  Gas  Mask 
Filters  Using  Monodispersed  Aerosols,” 
issued  October  22, 1991,  Inventors: 

Hugh  R.  Carlon,  Mark  A.  Guelta, 

Bernard  V.  Gerber. 

3.  Patent  5,059,350,  “Method  of 
Testing  the  Efficiency  of  Gas  Mask 
Filters  Using  Poly-Alpha  Olefin  Aerosol 
Mixtures,”  isstted  October  22, 1991, 
Inventors:  Hugh  R.  Carlon,  Mark  A. 
Guelta. 

4.  Patent  5,059,351,  “Method  of 
Testing  the  Efficiency  of  Gas  Mask 
Filters  Using  Monodispersed  Aerosols,” 
issued  October  22, 1991,  Inventors: 

Hugh  R.  Carlon,  Mark  A.  Guelta, 

Bernard  V.  Gerber. 

5.  Patent  5,059,352,  “Method  for  the 
Generation  of  Monodispersed  Aerosols 
for  Filter  Testing,”  issued  October  22, 
1991,  Inventors:  Hugh  R.  Carlon,  Mark 
A.  Guelta,  Bernard  V.  Gerber. 

6.  Patent  5,059,353,  “Method  for 
Testing  the  Efficiency  of  Gas  Mask 
Filters  Using  Monodispersed  Aerosols,” 
issued  October  22, 1991,  Inventors; 

Hugh  R.  Carlon,  Mark  A.  Guelta, 

Bernard  V.  Gerber. 

7.  Patent  5,076,965,  “Method  of 
Generating  Mono  Dispersed  Aerosols  for 
Non-Destructive  Gas  Mask  Filter 
Testing,”  issued  December  31, 1991, 


Inventors:  Mark  A.  Guelta,  Hugh  R. 
Carlon. 

8.  Patent  5,080,829,  “Method 
Measuring  the  Efficiency  of  Gas  Mask 
Filters,  Respirators  and  other  Personnel 
Protective  ^uipment,”  issued  January 

14. 1992,  Inventors:  Hugh  R.  C^lon, 
Mark  A.  Guelta,  Bernard  V,  Gerber. 

9.  Patent  5,087,389,  “Method  of 
Measuring  the  Efficiency  of  Gas  Mask 
Filters  Using  Non-Toxic  Mono 
Dispersed  Aerosols,”  issued  February 

11. 1992,  Inventors:  Hugh  R.  Carlon, 
Mark  A.  Guelta,  Bernard  V,  Gerber. 

10.  Patent  5,094,779,  “Method  for 
Measuring  and  Testing  the  Efficiency  of 
Gas  Mask  Filters  Using  Mondispers^ 
Aerosols,”  issued  March  10, 1992, 
Inventors:  Hugh  R.  Carlon,  Mark  A. 
Guelta,  Bernard  V.  Gerber. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  94-12226  Filed  5-18-94;  8:45  am] 
BILLING  CODE  3710-08-M 


Defense  Logistics  Agency 

Defense  Logistic  Agency’s 
Termination  of  the  Regional  Freight 
Consolidation  Center  Program 

agency:  Defense  Logistics  Agency, 

DOD. 

ACTION:  Notification  of  termination  of 
RFCC  program. 

SUMMARY:  The  Defense  Logistics  Agency 
has  terminated  its  Regional  Freight 
Consolidation  Center  program  and  will 
no  longer  use  the  centers  in  new 
contract  solicitations.  To  avoid  the 
expense  of  modifying  contracts, 
however,  DLA  will  allow  vendors  with 
outstanding  contracts  to  ship  to  the 
RFCCs  until  July  22, 1994. 

Before  DLA  created  The  RFCC 
program  in  November  1988,  vendors 
delivered  all  products  directly  to  DLA 
depots.  The  RFCC  program  was 
designed  to  reduce  vendor 
transportation  costs  by  consolidating 
small  package  and  less-than-truckload 
shipments  at  regional  centers,  which 
then  shipped  the  larger  loads  to  DLA 
depots.  DLA  believed  that  vendors 
would  pass  these  savings  on  to  the 
government  as  lower-priced  bids  for 
Department  of  Defense  contracts.  At  its 
peak,  the  program  included  seven 
regional  centers — five  operated  by 
commercial  firms  and  two  operated  by 
DLA  depots. 

DLA  officials  decided  to  end  the 
program  for  several  reasons.  Most 
important,  DLA  was  not  satisfied  that 
vendors  were  passing  transportation 
savings  on  to  DOD  in  the  form  of  lower 
contract  prices  and  the  RFCCs 


sometimes  increased  delivery  time  to 
customers.  In  addition,  because  DOD  is 
downsizing,  the  volume  of  shipments  is 
decreasing  and  the  cost  of  operating  the 
centers  would  outweigh  the  savings 
realized. 

EFFECTIVE  DATE:  July  22, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Beckner,  Defense  Logistics 
Agency,  MMATT,  room  4B474, 
Cameron  Station,  Alexandria,  VA 
22304-6100/(703) 274-1962. 

Albert  R.  Heffiier, 

Team  Chief,  Transportation  Services, 
Transportation  Group. 

[FR  Doc.  94-12057  Filed  5-18-94;  8:45  am] 
BILLING  CODE 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
May  25, 1994.  The  hearing  will  be  part 
of  the  Commission’s  regular  business 
meeting  which  is  open  to  the  public  and 
scheduled  to  begin  at  10  a.m.  in  the 
University  of  Delaware’s  Goodstay 
Center,  2600  Pennsylvania  Avenue, 
Wilmington,  Delaware. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  1 1  and/or  Section  3.8  of  the 
Compact 

1.  Holdover  Project:  Hickory  Water 
Company  D-87-31  CP  RENEWAL  An 
application  for  the  renewal  of  a  ground 
water  withdrawal  project  to  supply  up 
to  14.5  million  gallons  (mg)/30  days  of 
water  to  the  applicant’s  distribution 
system  from  Well  Nos.  1  through  5. 
Commission  approval  on  September  28, 
1983  was  limited  to  five  years.  The 
applicant  requests  that  the  total 
withdrawal  from  all  wells  be  increased 
from  10.58  mg/30  days  to  14.5  mg/30 
days.  The  project  is  located  in  Delaware 
Township,  Pike  County,  Pennsylvania. 
This  hearing  continues  that  of  April  27, 
1994. 

2.  Fawn  Lake  Forest  Water  Company 
D-81-61  CP  RENEWAL  2.  Revision  of 
the  ground  water  withdrawal  renewal 
docket  with  respect  to  water 
conservation  requirements.  The  project 
is  located  in  Lackawaxen  Township, 
Pike  County,  Pennsylvania. 

3.  Villa  Roma  Country  Club  D-&8-7. 
An  application  to  expand  a  0.045 
million  gallons  per  day  (mgd)  sewage 
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treatment  plant  to  provide  high  quality 
secondary  and  tertiary  treatment  of 
0.145  mgd.  The  plant  is  located  in  the 
Tovra  of  Delaware,  Sullivan  County, 

New  York.  The  project  is  necessary  to 
serve  the  applicant’s  additional 
dwelling  units.  Sewage  treatment  plant 
effluent  will  continue  to  be  discharged 
to  Jones  Brook  about  one  mile  above  its 
confluence  with  East  Branch  Callicoon 
Creek. 

4.  Town  of  Thompson  D-89-1 1  CP. 

An  application  to  expand  the  existing 
1.0  mgd  Kiamesha  Sewage  Treatment 
Plant  to  provide  tertiary  treatment  of  2.0 
mgd  to  the  Town  of  Thompson,  which 
encompasses  the  Hamlet  of  Kiamesha 
Lake  and  surrounding  residential  and 
commercial  areas  in  Sullivan  County, 
New  York.  Treated  effluent  will 
continue  to  be  discharged  to  an 
unnamed  tributary  of  Kiamesha  Creek. 

5.  PECO  Energy  Company  (formerly 
Philadelphia  Electric  Company)  D-92- 
66.  A  project  to  modify  the  applicant’s 
Eddystone  Generation  Station  industrial 
wastewater  treatment  plant  (IVVTP)  3.7 
mgd  discharge  (outfall  Oil)  by  rerouting 
the  effluent  to  join  the  main  cooling 
water  discharge  tuimels  for  Units  1  and 
2  and  Units  3  and  4  (outfalls  007  and 
008).  All  proposed  discharges  are  to  the 
Delaware  River,  and  the  existing  IWTP 
discharge  will  be  discontinued.  The 
project  is  proposed  in  order  to  reduce 
the  concentration  of  total  dissolved 
solids  in  the  Eddystone  Station 
discharge.  The  project  is  located  south 
of  the  confluence  of  Crum  Creek  and  the 
Delaware  River  in  the  Borough  of 
Eddystone,  Delaware  County, 
Pennsylvania. 

6.  Town  of  Smyrna  D-93-72  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  33.99  mg/30  days  of  water  to  the 
applicant’s  distribution  system  from 
new  Well  No.  lA,  and  to  retain  the 
existing  withdrawal  limit  from  all  wells 
of  33.99  mg/30  days.  The  project  is 
located  in  the  Town  of  Smyrna,  Kent 
Coimty,  Delaw'are. 

7.  Borough  ofChalfont  D-93-83  CP. 
An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  8.64  mg/30  days  of  water  to  the 
applicant’s  distribution  system  from 
new  Well  No.  14  and  to  retain  the 
existing  withdrawal  limit  from  all  wells 
of  39.0  mg/30  days.  The  project  is 
located  in  Chalfont  Borough,  Bucks 
County  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

8.  Richland  Township  D-94-7  CP.  A 
ground  W'ater  withdrawal  project  to 
serve  as  a  standby  source  of  supply  for 
the  applicant’s  distribution  system.  The 
applicant  requests  that  the  withdrawal 


from  standby  Well  No.  RTW-2  be 
limited  to  4.0  mg/30  days,  and  that  the 
total  withdrawal  fit)m  all  wells  remain 
limited  to  7.67  mg/30  days.  The  project 
is  located  in  Richland  Township.  Bucks 
County  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

9.  City  of  Bethlehem  D-94-10  CP.  An 
application  for  approval  of  a  ground 
water  project  to  withdraw  up  to  5.2  mg/ 
30  days  of  water  from  12  new  wells  as 
part  of  the  Groundwater  Abatement 
Program  of  the  City  of  Bethlehem 
Landfill  and  to  limit  the  withdrawal 
from  all  wells  to  5.2  mg/30  days.  The 
project  is  located  in  Lower  Saucon 
Township,  Northampton  County, 
Pennsylvania. 

10.  Transit  America,  Inc.  D-94-13.  An 
application  for  approval  of  a  ground 
v/ater  withdrawal  of  up  to  6.6  mg/30 
days  of  water  as  part  of  the  applicant’s 
ground  water  remediation  system  from 
18  new  wells,  and  to  limit  the  total 
withdrawal  from  all  wells  to  6.6  mg/30 
days.  The  project  is  situated  in  Lower 
Moreland  Township,  Montgomery 
County,  and  the  City  of  Philadelphia, 
Philadelphia  County,  Pennsylvania. 

Four  of  the  proposed  wells  are  located 
in  the  Southeastern  Pennsylvania 
Ground  Water  Protected  Area. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission’s 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated;  May  10, 1994. 

Susan  M.  Weisman, 

Secretary. 

[FR  Doc.  94-12222  Filed  5-18-94;  8:45  am] 
BILLING  CODE  E360-01-P 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service,  invites  comments  on  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 


interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  May  27, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Mary  P.  Liggett, 

Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  4682,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  P.  Liggett,  (202)  401-3200. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Information 
Resources  Management  Service, 
publishes  this  notice  with  the  attached 
proposed  information  collection  request 
prior  to  submission  of  this  request  to 
OMB.  This  notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited;  (2)  Title;  (3) 
Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
public:  and  (7)  Reporting  and/ore 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  May  13, 1994. 

Mary  P.  Liggett, 

Acting  Director,  Information  Resources 
Management  Serv  ice. 

Office  of  Human  Resources  and 
Administration 

Type  of  Review:  Expedited. 

Tit7e;  Education  Department  General 
Administrative  Regulations. 

Abstract:  These  regulations  establish 
uniform  requirements  for  the 
administration  and  monitoring  of  direct 
and  State  administered  grants  awarded 
by  the  Department.  Consistent  with  the 
goals  of  the  Government  Performance 
and  Result  Act  and  the  specific 
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recommendations  of  the  National 
Performance  Review,  these  regulations 
implement  the  Department’s 
Reinvention  Coordinating  Council’s 
new  policy  to  streamline  the  non¬ 
competing  continuation  award  process 
for  discretionary  grant  programs. 

Additional  Information:  An  expedited 
review  is  requested  in  order  to 
implement  the  requirements  for  new 


applicants  that  apply  for  program 
awards  in  June  1994.  ED  is  requesting 
an  0MB  approval  by  May  27, 1994.  In 
accordance  with  5  CFR  1320.15,  ED  is 
publishing  the  collection  instrument 
and  instructions. 

Frequency:  One-time  per  application. 

Affected  Public:  State  or  local 
governments:  Businesses  or  other  for- 
profit;  Non-profit  institutions. 


Reporting  Burden: 
Responses:  30,000 
Burden  Hours:  525,000 
Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

BILUNG  CODE  4000-01-M 


Name  of  Institution/Organization  kfpicmns  reqwsting  fuming  for  onfy  ont  ytir  stwuld  compMo  tho  cokonn 

j  raquBstiig  fuming  for  muftryov  grants  shotM  complata  al  qipicablo  cofumis 
]  conflating  form. 


SECTION  C  - OTHER  BUDGET 


11.  Training  Stipends 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13 
to.^2Ja^^rs  per  response,  with  an  average  of  17.5  hours,  including  the  time  for 
rev|e\i^ndil\structions,  searching  existing  data  sources,  gathering  and  maintaining  the 
and  completing  and  reviewing  the  collection  of  information.  Send 
sgarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of 
including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department 
Information  Management  and  Compliance  Division,  Washington,  D.C. 
20202-4651;  and  the  Office  of  Management  and  Budget,  Paperwork  Reduction 
Project  -  *,  Washington,  D.C.  20503. 


TIONS  FOR  ED  FORM  NO.  0524 


General  Instructions 


This  form  is  used  to  apply  to  individual  U.S.  Department  of  Education  discretionary 
grant  programs.  Unless  directed  otherwise,  provide  the  same  budget  information  for 
each  year  of  the  multi-year  funding  request.  Pay  attention  to  applicable  program 
specific  instructions,  if  attached. 


Section  A 


U.S.  Deoartmen  VEducation  Funds 


All  applicants  must  complete  Section 
budget  categories  shown  in  lines  1- 


oet  Summary 


rovide  a  breakdown  by  the  applicable 


Lines  1-11,  columns  (a)-(e): 

For  each  project  year  for  which  funding  is  requested,  show  the  total  amount 
requested  for  each  applicable  budget  category. 


Lines  1-1 1,  column  (f): 

Show  the  multi-year  total  for  each  budget  category 
only  one  project  year,  leave  this  column  blank.  I 


j!f  fu?t^ing  is  requested  for 


Line  12,  columns  (a)-{e):  ..  .  .11 . 

Show  the  total  budget  request  for  each  project  year  for  which  funding  is 
requested. 


Line  12,  column  (f): 

Show  the  total  amount  requested  for  all  project  years.  If  funding  is  requested 
for  only  one  year,  leave  this  space  blank. 
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Instructions  for  ED  Form  0524  (cont.) 


Section  B  -  Budget  Summary 
Non-Federal  Funds 


If  you  are  required  to  provide  or  volunteer  to  provide  matching  funds  or  other  non- 
Federal  resources  to  the  project,  these  should  be  shown  for  each  applicable  budget 
category  on  lines  1-11  of  Section  B. 

Lines  1-11,  columns  (aj-(e): 

For  each  project  vMr  for  which  matching  funds  or  other  contributions  are 
provided,  shoWlthe^tal  contribution  for  each  applicable  budget  category. 


Lines  1-11,  column 
Show  the  nj 
contribution 


r  total  for  each  budget  category.  If  non-Federal 
proved  for  only  one  year,  leave  this  column  blankT 


Line  12,  columns  (a)-(e): 

Show  the  total  matching  or  other  contribution  for  each  project  year. 

Line  12,  column  (f): 

Show  the  total  amount  to  be  contrlj^ted  for  ail  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  p/^>\ded  for  only  one  year,  leave  this  space 
blank. 


Section  C  -  Other  Budget  Information 
Pay  attention  to  applicable  program  specific  instructions,  if  attached. 


1. 

2. 


Provide  an  itemized  budget  breakdown,  by  project  year,  for  each  budget 
category  listed  in  Sections  A  and  B. 


If  applicable  to  this  program,  enter  the  type  ofjir^ect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect! d  Inng  the  funding  period. 
In  addition,  enter  the  estimated  amount  of  the  base  jo  which  the  rate  is  applied, 
and  the  total  indirect  expense. 


3.  If  applicable  to  this  program,  provide  the  rate  and  base  on  which  fringe  benefits 
are  calculated. 


4.  Provide  other  explanations  or  comments  you  deem  necessary. 


[FR  Doc.  94-12188  Filed  5-18-94;  8:45  am) 
BILUNG  CODE  4000-01-C 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP93-261-000,  CP93-261-001] 

Algonquin  Gas  Transmission  Co.; 
Notice  of  Availability  of  the 
Environment  Assessment  for  the 
Proposed  Brockton  Loop  Cromwell 
Compressor  Station  Project 

May  13, 1994. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  this 
Environmental  Assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Algonquin  Gas  Transmission 
Company  (Algonquin)  in  the  above- 
referenced  dockets. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
proposed  AFT-5  Pipeline  Project, 
including: 

•  3.8  miles  of  new  16-inch-diameter 
natural  gas  pipeline; 

•  compressor  station  modifications; 
and 

•  modifications  to  five  meter  stations. 

The  purpose  of  the  proposed  facilities 

would  be  to  provide  new  firm 
transportation  service  of  up  to  14,758 
MMBtu  of  natural  gas  per  day  for  Bay 
State  Gas  Company.  The  EA  also 
evaluates  alternatives  to  Algonquin’s 
proposal. 

The  Massachusetts  Energy  Facility 
Siting  Board  has  recommended  an 
alternative  to  the  proposed  route  in  the 
vicinity  of  Linwood  Street  identified  in 
the  EA  as  the  Hampden  Avenue/Jackson 
Heights  Variation.  The  staff  analyzed 
this,  as  well  as  other  routing  variations 
but  did  not  find  that  any  of  these 
variations  were  environmentally 
superior  to  the  proposed  route  with  the 
mitigation  recommended  by  the  staff. 
The  discussion  of  the  variations  begins 
on  page  19  of  the  EA.  We  would 
welcome  any  additional  comments  on 
the  variations.. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Division  of 
Public  Information;  941  North  Capitol 
Street  NE.,  room  3104,  Washington,  DC 
20426 (202) 208-1371, 


Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
processing. 

A  limited  number  of  copies  of  the  EA 
are  available  fi-om:  Mr,  Howard 
Wheeler,  Environmental  Project 
Manager,  Environmental  Review  and 
Compliance  Branch  II,  Office  of  Pipeline 
Regulation,  room  7312;  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  (202)  208-2299. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
must  reference  Docket  Nos.  CP93-261- 
000  and  CP93-261-001,  and  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  June  2, 1994,  to  ensure 
consideration  prior  to  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
comments  should  also  be  set  to  Mr. 
Howard  Wheeler,  Environmental  Project 
Manger. 

Comments  will  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission’s  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeldng  to  file 
late  interventions  must  show  good 
cause,  as  required  by  §  385.214(b)(3), 
why  this  time  limitation  should  be 
waived.  Environmental  issues  have  been 
viewed  as  good  cause  for  late 
intervention.  You  do  no  need  intervener 
status  to  have  your  comments 
considered. 

Additional  information  about  this 
project  is  available  from  Mr.  Howard 
Wheeler,  Enviromental  Review  and 
Compliance  Branch  II,  Office  of  Pipeline 
Regulation,  at  (202)  208-2299. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-12278  Filed  5-18-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Project  No.  2608-001 -VT] 

Decorative  Specialties  international, 
Inc.;  Availability  of  Draft  Environmental 
Assessment 

May  13, 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 


the  Federed  Energy  Regulatory 
Commission’s  (Commission’s) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minorlicense  for  the 
proposed  West  Springfield  Project, 
located  on  the  Westfield  River  in 
Hampden  County,  Massachusetts,  and 
has  prepared  a  Draft  Environmental 
Assessment  (EA)  for  the  project. 

In  the  DEA,  the  Commission’s  staff 
has  analyzed  the  potential 
environmental  impacts  of  the  project 
and  has  concluded  that  approval  of  the 
project,  with  appropriate  enhancement 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission’s  offices 
at  941  North  Capitol  Street  NE., 
Washington,  DC  20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  Please  affix 
Project  No.  2608  to  all  comments.  For 
further  information,  please  contact  Jim 
Haimes,  Environmental  Coordinator,  at 
(202)  219-2780. 

Lois  D.  Cashell, 

Secretaiy. 

[FR  Doc.  94-12177  Filed  5-18-94;  8:45  am] 
BILUNQ  CODE  6717-01-M 


[Docket  No.  CP94-388-000,  et  al.] 

Texas  Gas  Transmission  Corporation, 
et  al.;  Natural  Gas  Certificate  Filings 

May  12, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gas  Transmission  Corporation 
[Docket  No.  CP94-388-000] 

Take  notice  that  on  April  28, 1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro, 
Kentucky  42302,  filed  an  application  in 
Docket  No.  CP94-388-000  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  by 
sale  certain  pipeline  facilities,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Texas  Gas  proposes  to  abandon  by 
sale  to  Enron  Louisiana  Energy 
Company  (ELEC)  about  4,610  feet  of  30- 
inch  pipeline  and  appurtenances  (Plant 
Line)  located  between  ANR  Pipeline 
Company’s  (ANR)  Eunice  Compressor 
Station  and  the  inlet  of  ELEC’s  gas 
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processing  plant  located  near  Eunice, 
Louisiana  (Eunice  Plant).  Texas  Gas 
states  that  the  Plant  Line  was  placed 
into  service  in  1977  to  receive  gas 
transported  by  ANR  for  Texas  Gas  from 
the  terminus  of  the  High  Island  Offshore 
System  to  ANR’s  Eunice  Compressor 
Station.  Texas  Gas  further  explains  that 
it  received  such  natural  gas  from  ANR 
at  the  interconnection  of  the  Plant  Line 
and  ANR’s  Eunice  Compressor  Station 
for  transportation  through  the  Plant  Line 
to  the  Eunice  Plant  for  processing  and 
return  to  Texas  Gas  at  the 
interconnection  of  Texas  Gas’  mainline 
facilities  with  the  outlet  of  the  Eunice 
Plant.  Texas  Gas  also  states  that  it 
transports  natural  gas  through  the  Plant 
Line  for  ANR  under  section  284  of  the 
Commission’s  regulations. 

Texas  Gas  asserts  that  the  proposed 
sale  of  the  Plant  Line  is  contingent  upon 
ELEC  receiving  a  declaratory  order  from 
the  Commission,  establishing  that,  upon 
transfer  from  Texas  Gas  to  ELEC,  the 
Plant  Line  would  constitute  non- 
jurisdictional  processing  facilities. 

Texas  Gas  states  that  all  gas  delivered 
for  the  accovmt  of  Texas  Gas,  on  behalf 
of  either  Texas  Gas  or  its  customers,  and 
received  by  ELEC  through  the  Plant 
Line,  would  be  transported  by  ELEC 
through  the  Plant  Line  at  no  charge  and 
redelivered  to  Texas  Gas  at  the  outlet  of 
the  Eunice  Plant. 

Comment  date:  June  2, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Enron  Louisiana  Energy  Company 
(Docket  No.  CP94-390-000] 

Take  notice  that  on  April  28, 1994, 
Enron  Louisiana  Energy  Company 
(ELEC),  P.O.  Box  1188,  Houston,  Texas 
77251,  filed  in  Docket  No.  CP94-390- 
000  a  petition  for  declaratory  order 
requesung  that  the  Commission 
disclaim  jurisdiction  over  certain 
facilities  to  be  acquired  from  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
all  as  more  fully  set  forth  in  the  petition 
which  is  on  file  with  the  Commission 
and  open  to  public  ins^ction. 

ELEC  requests  that  the  Commission 
issue  an  order  declaring  that  a  4,610 
foot,  30-inch  pipeline  and 
appurtenances  (Plant  Line)  to  be 
acquired  by  ELEC  from  Texas  Gas  are 
incidental  to  the  operation  of  ELEC’s 
Eunice  Processing  Plant  (Eunice  Plant) 
and  that  ELEC’s  ownersiiip  and 
operation  of  the  Plant  Line  in 
conjunction  with  its  Eunice  Plant  will 
not  be  subject  to  the  Commission’s 
jurisdiction  imder  the  Natural  Gas  Act. 
ELEC  states  that  the  Plant  Line  is 
located  between  ANR  Pipeline 
Company’s  (ANR)  Eunice  Compressor 
Station  and  the  inlet  of  ELEC’s  Eunice 


Plant.  ELEC  also  states  that  gas 
transported  by  ANR  for  Texas  Gas  and 
third  parties  moves  from  ANR’s  Eunice 
Compressor  Station  to  ELEC’s  Eunice 
Plant  through  the  Plant  Line.  ELEC 
asserts  that  parties  transporting  gas 
through  ANR’s  system,  whose  gas 
volumes  are  processed  at  the  Eunice 
Plant  must  enter  into  a  transportation 
agreement  with  Texas  Gas  for  the 
transportation  of  natural  gas  through  the 
Plant  Line  for  delivery  and  processing  at 
the  Eunice  Plant. 

ELEC  states  that  the  Plant  Line  is 
wholly  incidental  to  the  extraction  of 
hydrocarbons  in  the  Eunice  Plant  and  is 
not  a  facility  for  the  transportation  or 
sale  for  resale  of  natural  gas  in  interstate 
commerce.  ELEC  further  states  that  if  it 
is  permitted  to  own  the  Plant  Line  as  a 
non-jurisdictional  extraction  plant 
facility,  ELEC  would  not  assess  a 
transportation  charge  for  natural  gas 
from  ANR  or  Texas  Gas  to  reach  the 
Eunice  Plant. 

Comment  date:  June  2, 1994,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

3.  Trunkline  Gas  Company  ANR 
Pipeline  Company 

(Docket  No.  CP94-530-0001 

Take  notice  that  on  May  5, 1994, 
Trunkhne  Gas  Company  (Trunkline),  P. 
O.  Box  1642,  Houston,  Texas  77251- 
1642,  and  ANR  Pipeline  Company 
(ANR),  500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed,  in  Docket  No. 
CP94-5 30-000,  a  joint  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  and  part  157  of  the 
Commission’s  Regulations  for  an  order 
authorizing  abandonment  of  the 
exchange  service  known  as  Trunkline’s 
Rate  Schedule  E-25  and  as  ANR’s  Rate 
Schedule  X-85,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Trunkline  and  ANR  state  that  they 
were  authorized  in  Docket  No.  CP79- 
189-000  to  exchange  up  to  15,000  Mcf 
of  natural  gas  per  day.  ANR  indicates 
that  pursuant  to  this  exchange  service, 
it  made  deliveries  to  1  runkline  at  the 
pipeline  facilities  of  Stingray  Pipeline 
Company  at  West  Cameron  Block  269 
and  West  Cameron  Block  537,  Offshore 
Louisiana.  Trunkline  indicates  that 
pursuant  to  this  exchange  service,  it 
delivered  equivalent  volumes  of 
exchange  gas  to  ANR  at  the  High  Island 
Offshore  System  pipeline  at'High  Island 
Area  Blocks  A-332,  A-313,  A-316.  A- 
343,  and  A-539,  Offshore  "Texas,  and/or 
the  point  of  interconnection  between 
Stingray  and  HIOS  located  at  High 


Island  Area  Block  A-330,  Offshore 
Texas. 

Trunkline  states  that  it  informed  ANR 
by  letter  dated  November  30, 1993,  that 
it  w'ished  to  terminate  the  exchange 
agreement.  Trunkline  and  ANR  request 
that  the  effective  date  of  the 
abandonment  be  the  date  of  the 
Commission’s  order  authorizing  the 
abandonment  of  the  exchange  service. 
Trunkline  and  ANR  state  they  do  not 
propose  to  abandon  any  facilities 
pursuant  to  the  instant  application. 

They  further  state  that  such  facilities 
will  be  used  to  provide  open-access 
transportation  piusuant  to  Trunkline’s 
and  ANR’s  Part  284  blanket  certificates. 

Comment  date:  Jime  2, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Florida  Gas  Transmission  Company 
(Docket  No.  CP94-532-000J 
Take  notice  that  on  May  6, 1994, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  P.O.  Box 
1188,  Houston,  Texas  77251-1188,  filed 
in  Docket  No.  CP94-532-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  upgrade  an 
existing  meter  station  under  FGT’s 
blanket  certificate  issued  in  Docket  No. 
CP82-553-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
infection. 

FGT  proposes  to  upgrade  the  Indian 
River  Plant  Meter  Station  by  replacing 
the  existing  two  6-inch  pressure 
regulators  with  two  10-inch  pressure 
regulators  and  installing  a  12-inch 
orifice  meter  and  other  related 
appurtenances  necessary  to  deliver  up 
to  7,200  MMBtu  per  hour  of  gas  to 
Orlando  Utilities  Commission  in 
Brevard  County,  Florida. 

Comment  date:  June  27, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regidations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 


26225 


Federal  Register  / 


not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  confened  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  tfie  ^4atural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  widiin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notic'e 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allow^  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-12276  Filed  .5-13-94  8:45  am] 
Billing  code  *ti7-oi-p 


[Docket  No.  RP93-90-000) 

Cciorado  Interstate  Gas  Company; 
Informal  Settlement  Conference 

May  13, 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thiirsday,  May  19, 
1994.  at  10  aun.,  at  the  offices  of  the 
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Federal  Regulatory  Commission,  810 
First  Street  NE.,  Washington,  DC,  for  the 
purpose  of  discussing  settlement  in  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission’s  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Loma  ).  Hadlock  at  (202)  208-0737. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-12279  Filed  5-13-94;  8:45  am) 
BtLLMO  CODE  67t7-01-«; 


[Docket  No.  TM94-6-34-0001 

Florida  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

May  13, 1994. 

'Take  notice  that  on  May  11, 1994, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  vdth  an  effective  date  of  June  1 , 
1944: 

Fourth  Revised  Sheet  No.  8A 
Third  Revised  Sheet  No.  8B 

FGT  states  that  section  27  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  Adjustment  to  be  effective  each 
April  1  and  October  1  and  that  such 
Charge  shall  be  based  on  the  actual  fuel 
usage  and  lost  and  unaccounted  for  gas 
and  the  volumes  delivered  during  the 
six-month  period  commencing  one  year 
prior  to  the  effective  date  of  the 
Adjustment  Section  27.A.2  provides 
tliat  “Transporter  may  at  any  time  make 
a  filing  requesting  a  waiver  of  the  stated 
Effective  Date(s)  to  make  an  out-of-cycle 
adjustment.’’  Section  27.C  further 
provides  that  FGT  may  adjust  the  Fuel 
Reimbursement  Charge  for  known  and 
measurable  changes. 

FGT  slates  that  the  instant  filing 
lowers  its  Fuel  Reimbursement 
Percentage  from  3.14%,  established  in 
Docket  No.  TM94-3-34-000  effective 
April  1 , 1994,  to  2.25%  which  more 
closely  matches  volumes  retained  by 
FGT  with  actual  operating  data. 

FCT  is  filing  to  make  the  attached 
tariff  sheets  reflecting  the  reduced  Fuel 
Reimbursement  Charge  of  2.25% 
effective  June  1, 1994.  Because  FGT  will 
receive  nominations  for  June,  1994  on 
May  24  and  customers  must  make 
nominations  and  upstream  supply 
arrangements  including  fuel,  FGT 
requests  that  the  Commission  issue  an 


order  accepting  the  attached  tariff  sheets 
by  Monday,  May  23, 1994.  If  an  order 
is  not  issued  by  May  23  in  time  for  June 
nominations,  FGT  requests  that  the 
attached  tariff  sheets  be  made  effective 
on  July  1, 1994,  so  that  beginning-of- 
monlh  nominations  can  reflect  the 
revised  Fuel  Reimbursement  Charge. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  May  20, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  actions 
to  be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-12178  Filed  5-18-94;  8:45  ami 


May  13, 1994. 

Pursuant  to  Article  VI  of  the 
Settlement  filed  in  the  captioned  docket 
on  March  18, 1993  and  approved  by 
Commission  Order  dated  June  21, 1993, 
63  FERC  f  61,293,  a  technical 
conference  will  be  held  to  review  and 
discuss  pipeline  operation  matters 
under  Natural  Gas  Pipeline  Company  of 
America’s  (Natural)  restructured 
services  that  went  into  effect  December 
1, 1393.  This  conference  will  provide 
the  forum  to  review  the  scheduling, 
imbalance  and  operational  control 
provisions  (Sections  12, 13  and  23)  of 
the  General  Terms  and  Conditions  of 
Natural’s  Tariff,  as  well  as  those  other 
topics  which  the  Commission  has 
previously  stated  in  ether  orders  in  this 
proceeding  could  be  raised  in  this 
review  session. 

The  conference,  whifii  is  sponsored 
by  Natural,  will  be  held  on  May  25, 
1994,  at  the  ANA  Westin  Hotel,  2401  M 
Street,  Washington,  DC  20037 
commencing  at  9  a.m.  in  Ballroom  II. 


BILLING  CODE  e717-«1-M 

[Docket  No.  RS92-45-000] 

Natural  Gas  Pipeline  Company  of 
America;  Technical  Conference 
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All  interested  persons  and  Staff  are 
permitted  to  attend. 

^..ois  D.  Cashell, 

Secretary. 

|FR  Doc.  94-12179  Filed  5-18-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-1 04-000] 

Overthaist  Pipeline  Company;  Informal 
Settlement  Conference 

May  13, 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday,  May  19, 
1994,  at  10  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  NE.,  Washington,  DC. 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
commission’s  regulations  (18  CFR 
385.214)  (1993). 

For  additional  information,  contact 
Arnold  H.  Meltz  at  (202)  208-2161  or 
John  P.  Roddy  at  (202)  208-1176. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-12277  Filed  5-18-94;  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  RP93-6-000] 

Paiute  Pipeline  Co.;  Informal 
Settlement  Conference 

May  13.  1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  May  19, 1994,  at 
10  a.m.,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE.,  Washington,  DC,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  interv'ene  and 
receive  intervenor  status  pursuant  to  the 
Commission’s  regulations  (18  CFR 
385.214)  (1993). 

For  additional  information,  contact 
Edith  A.  Gilmore  at  (202)  208-2158  or 
Irene  E.  Szopo  at  (202)  208-1602. 


Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  94-12180  Filed  5-18-94;  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  Nos.  RP94-1 97-000  and  RP93-151- 
007] 

Tennessee  Gas  Pipeline  Co.;  Technical 
Conference 

May  13. 1994 

In  the  Commission’s  order  issued  on 
April  29, 1994,  in  the  above-captioned 
proceeding,  the  Commission  held  that 
the  filing  raises  issues  for  which  a 
technical  coEference  is  to  be  convened. 
The  conference  to  address  the  issues  has 
been  scheduled  for  Tuesday,  June  7,  at 
10  a.m.  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street  NE., 
Washington,  DC  20426. 

All  interested  persons  and  Staff  and 
permitted  to  attend. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-12181  Filed  5-18-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  CP94-633-000] 

Tennessee  Gas  Pipeline  Co.; 
Application 

May  13,  1994 

Take  notice  that  on  May  6, 1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP94- 
533-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  an 
undivided  30  percent  interest  or, 
alternatively,  an  undivided  100  percent 
interests  in  its  “San  Salvador  System” 
and  its  “La  Rosa/Mustang  Island 
System”  from  interstate  commerce. 

Tennessee  proposes  that  the 
abandoned  undivided  30  percent 
interest  or,  alternatively  undivided  100 
percent  interest,  would  be  transferred  to 
Tennessee’s  indirect  intrastate  pipeline 
subsidiary,  Channel  Industries  Gas 
Company  (“Channel”).  Tennessee  states 
that  the  primary  proposal  to  abandon 
and  transfer  an  undivided  30  percent 
interest  in  these  to  Channel  is  based  on 
discussions  with,  and  at  the  request  of, 
its  customer  that  currently  utilize  these 
facilities.  Tennessee  proposes  that 
Channel  would  operate  all  of  the  San 
Salvador  and  La  Rosa/Mustang  Island 
Systems  under  either  the  primary  30 
percent  or  the  alternative  100  percent 
transfer  option. 

Tennessee  identifies  the  facilities  that 
it  proposes  to  abandon  as  follows:  The 


“San  Salvador  System,”  which 
comprises  all  of  Tennessee’s  facilities  at 
and  upstream  of  Station  1,  is  comprised 
of  approximately  600  miles  of  various 
diameter  pipeline  facihties.  It  includes 
Tennessee’s  Station  1  and  the  San 
Salvador  Line,  which  runs  ft'om  Agua 
Dulce,  Texas,  south  approximately  98 
miles  to  the  vicinity  of  Edinburg,  Texas. 
The  San  Salvador  line  is  comprised  of 
a  26-inch  diameter  pipeline  and  a 
looped  16-inch  diameter  pipeline. 
Appurtenant  to  the  San  Salvador  Line 
are:  a  12-inch  diameter  pipeline  53 
miles  in  length  running  from  Duval 
County,  Texas  west  of  Station  1;  1  24- 
inch  diameter  pipeline  20  miles  in 
length  running  south  from  Station  1  to 
Endinburg,  Texas;  five  12-inch  diameter 
pipelines  totalling  82  miles  in  length; 
and  approximately  200  miles  of  smaller 
diameter  pipeline  facilities  that  connect 
into  the  San  Salvador  Line  at  numerous 
points  in  southern  Texas.  Tennessee 
states  that  there  is  no  line  compression 
on  the  San  Salvador  pipeline  facilities 
other  than  at  Station  1. 

The  “La  Rosa/Mustang  Island 
System”  interconnects  with  Tennessee’s 
100  Line  approximately  42  miles 
downstream  of  Station  1,  and  extends 
from  that  point  in  a  southeasterly 
direction  approximately  six  miles, 
where  it  crosses  Channel’s  “A-S  Pipe 
Line.”  From  this  crossing,  the  La  Rosa/ 
Mustang  Island  System  continues 
southward  into  Corpus  Christi  Bay  and 
Offshore  Texas  (in  state  waters).  This 
system  is  comprised  of:  the  “La  Rosa” 
line,  consisting  of  six  miles  of  10-inch 
diameter  pipeline  in  Refugio  County, 
Texas;  the  “La  Rosa-Mustang  Island” 
line,  a  12-inch  diameter  pipeline  32 
miles  in  length  from  Refugio  County 
south  into  San  Patricio  County,  Texas 
and  on  into  Corpus  Christi  Bay;  and  an 
additional  22  miles  of  smaller  diameter 
pipelines  that  connect  into  the  La  Rosa 
and  Mustang  Island  lines  in  Refugio 
County,  San  Patricio  County,  and 
Offshore  Texas. 

Tennessee’s  primary  proposal  is  to 
transfer  a  30  percent  undivided  interest 
in  its  San  Salvador/La  Rosa  facilities  to 
the  capital  of  Channel  at  a  net  book 
value  of  approximately  $5.2  million. 
Tennessee  proposes,  in  the  alternative, 
to  transfer  100  percent  of  its  San 
Salvador/La  Rosa  facilities  to  the  capital 
of  Channel  at  a  net  book  value  of  $17.2 
million.  This  $17.2  million  net  book 
value  represents  approximately  1.3 
percent  of  Tennessee’s  rate  base. 

Tennessee  states  that:  (1)  there  will  be 
no  diminution  in  service  to  Tennessee’s 
shippers;  (2)  Abandonment  will 
increase  utilization  of  the  San  Salvador/ 
La  Rosa  facilities  and  enhance 
competition;  (3)  Abandonment  will 
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improve  aggregation  of  supplies  for 
Tennessee;  and  (4)  The  flexibility  goals 
of  the  NGPA  are  better  served. 

Tennessee  notes  in  its  application  that 
Channel’s  intrastate  rates  and  operations 
Eire  regulated  by  the  Railroad 
Commission  of  Texas,  and  that  Channel 
also  provides  open-access  transportation 
service  in  accordance  with  section 
311(a)(2)  of  the  NGPA  pursuant  to  rates 
authorized  by  the  Commission.  Channel 
Industries  Gas  Co.,  13  FERC  1 62,042 
(1980).  Tennessee  states  that  the 
Commission  would  retain  jurisdiction 
over  the  rates  charged  by  (iannel  for 
transportation  on  these  f^lities  in 
interstate  commerce  pursuant  to  section 
311  of  the  NGPA.  Tennessee’s  proposals 
are  set  forth  more  fully  in  its 
application,  which  is  on  file  and 
available  for  inspection  at  the 
Commission. 

Any  person  desiring  to  be  heard  ox  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  3, 
1994,  file  wdth  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commis.sion  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natmal  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  ovm  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
inteiA'ene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  bearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Tennessee  to  appear  or 
be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-12182  Filed  5-18-94;  8:45  am] 
BILUNQ  CODE  6717-01-M 


[Docket  No.  CP94-638-000] 

Texas  Gas  Transmission  Ccrp.; 
Application 

May  13, 1994 

Take  notice  that  on  May  9, 1994, 

Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro, 
Kentucky  42302,  filed  in  Docket  No. 
CP94-538-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  an 
exchange  service  between  Texas  Gas 
and  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf),  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Texas  Gas  states  that  on  January  16, 
1979,  Texas  Gas  and  Columbia  Gulf 
received  an  order  in  Docket  No.  CP78- 
525-000  (Order)  issuing  to  them  a 
certificate  of  public  convenience  and 
necessity  (6  FERC  ?  61,038  (1979)) 
authorizing  the  transportation  of  natural 
gas  by  Columbia  Gulf  and  the  exchange 
of  gas  by  Texas  Gas  and  Columbia  Gulf 
under  a  transportation  and  exchange 
agreement  dated  July  6, 1978 
(Agreement).  Under  the  Agreement, 
Columbia  Gulf  received  for  Texas  Gas’s 
account,  on  a  firm  basis,  up  to  3,000  Mcf 
per  day  of  gas  purchased  by  Texas  Gas 
at  the  Exxon  Garden  City  Gas  Plant 
(Plant)  in  St.  Mary  Parish,  Louisiana, 
through  an  existing  interconnection 
between  Columbia  Gulf  and  the  Plant 
and  transported  such  gas  to  Columbia 
Gulfs  Rayne  Compressor  Station  in 
Acadia  Parish,  Louisiana,  it  is  stated. 
Columbia  Gulf  says  that  it  then  retained 
such  volumes,  less  a  pro  rata  share  of 
fuel  and  delivered  by  exchange 
equivalent  quantities  of  natural  gas,  less 
such  pro  rata  share,  to  Texas  Gas  at  an 
existing  interconnection  between  Texas 
Gas  and  Columbia  Gulf  in  Egan  Parish, 
Louisiana. 

Texas  Gas  further  states  that  such 
Agreement  was  terminated  by  the 
parties  effective  January  16, 1991.  By 
this  application,  Texas  Gas  is  requesting 
authority  to  terminate  the  exchange 
service  performed  by  the  parties  under 
the  Agreement.  Texas  Gas  states 
Columbia  gulf  has  already  filed  to 
abandon  such  transportation  and 
exchange  service  by  an  application  filed 
in  Docket  No.  CP93-686-000,  on  August 
27, 1993. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  3, 
1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 

DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  Authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  tJhe  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  bo 
unnecessary  for  Texas  Gas  to  appear  or 
be  represented  at  the  hearing. 

Lois  D.  Cashell 
Secretary. 

(FR  Doc.  94-12183  Filed  5-18-94;  8:45  ami 
BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4887-2] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
Wisconsin 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  provision  of 
Section  1413  of  the  Safe  Drinking  Water 
Act,  as  amended,  42  U.S.C.  300f  et  seq.. 
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and  40  CFR  part  142,  subpart  B,  the 
National  Primary  Drinking  Water 
Regulations  (NPDWR),  that  the  State  of 
Wisconsin  is  revising  its  approved 
Public  Water  System  Supervision 
(PWSS)  primacy  program.  The 
Wisconsin  Department  of  Natural 
Resources  (WDNR),  has  adopted 
drinking  water  regulations  for  Lead  and 
Copper,  26  synthetic  organic  chemicals 
(SOCs)  and  7  inorganic  chemicals 
(lOCs),  and  8  volatile  organic 
contaminants  (VOCs)  that  correspond  to 
the  NPDWR  for  Lead  and  Copper,  SOCs, 
lOCs,  and  VOCs,  and  promulgated  by 
the  US  Environmental  Protection 
Agency  (USEPA)  on  June  7, 1991  (56  FR 
26460-26564),  on  January  30,  1991,  (56 
FR  3526—3597)  and,  as  amended  on  July 
1, 1991,  (56  FR  30266-30281).  The 
USEPA  has  completed  its  review  of 
Wisconsin’s  PWSS  primacy  program 
revision  and  has  determined  that  these 
sets  of  state  program  revisions  are  not 
less  stringent  than  the  corresponding 
Federal  regulations. 

The  USEPA  has  determined  that  the 
Wisconsin  rule  revision  meets  the 
requirements  of  the  Federal  rule. 
Therefore,  the  USEPA  has  determined 
that  these  sets  of  state  program  revisions 
are  no  less  stringent  than  the 
corresponding  Federal  regulations  and 
is  proposing  to  approve  the  WDNR’s 
rule  revision. 

All  interested  parties  are  invited  to 
submit  written  comments  on  these 
proposed  determinations,  and  may 
request  a  public  hearing  on  or  before 
June  20, 1994.  If  a  public  hearing  is 
requested  and  granted,  the 
corresponding  determination  shall  not 
become  effective  until  such  time 
following  the  hearing,  at  which  the 
Regional  Administrator  issues  an  order 
affirming  or  rescinding  this  action. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator. 

Requests  for  public  hearing  should  be 
addressed  to:  Melanie  J.  La  Force  (WD- 
17J),  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person’s 
interest  in  the  Regional  Administrator’s 
determinations  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing.  (3)  The  signature  of  the 
individual  making  the  request;  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 


Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  wull  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  the  State  of  Wisconsin.  A 
notice  will  be  sent  to  the  person  (s) 
requesting  the  hearing  as  well  as  to  the 
State  of  Wisconsin.  The  hearing  notice 
will  include  a  statement  of  purpose, 
information  regarding  the  time  and 
location,  and  the  address  and  telephone 
number  where  interested  persons  may 
obtain  further  information.  The  Regional 
Administrator  will  issue  an  order 
affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
should  the  Regional  Administrator  not 
elect  to  hold  a  hearing  on  his  own 
motion,  theSe  determinations  shall 
become  effective  on  June  20, 1994. 
Please  bring  this  notice  to  the  attention 
of  any  persons  known  by  you  to  have  an 
interest  in  these  determinations. 

ADDRESSES:  All  documents  related  to 
these  determinations  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 

Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Water  Supply, 
Box  7921, 101  South  Webster, 
Madison,  Wisconsin  53707.  State 
Docket  Officer:  Mr.  Robert  M.  Krill, 
Director  (608)266-0821. 

Safe  Drinking  Water  Branch,  Water 
Division,  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  J.  La  Force,  Region  5,  Drinking 
Water  Section  at  the  Chicago  address 
given  above,  telephone  312/353-5057. 

(Authority:  Sec.  1413  of  the  Safe  Drinking 
Water  Act,  as  amended  (1986),  and  40  CFR 
142.10  of  the  National  Primary  Drinking 
Water  Regulations.) 

Signed  this  9th  day  of  May,  1994. 

David  A.  Ullrich, 

Acting  Regional  Administrator  USEPA, 
Region  5. 

IFR  Doc.  94-12219  Filed  5-18-94;  8:45  am) 
BILLING  CODE  6560-50-P 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Issuance  of  Certificate  (Performance) 

Notice  is  hereby  given  tliat  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission’s 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Carnival  Cruise  Lines,  Inc.,  Carnival 
Place,  3655  NW.  87th  Avenue,  Miami, 
Florida  33178-2428. 

Vessel:  INSPIRATION. 

Dated:  May  13, 1994. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  94-12163  Filed  5-18-94;  8:45  am] 
BILLING  CODE  6730-01.411 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review 

AGENCY:  Board  of  Governors  of  the  > 
Federal  Reserve  System. 

ACTION:  Notice. 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 

1320.9,  to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 

1320.9.  Board-approved  collections  of 
information  will  be  inco.-porated  into 
the  official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB’s  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATES:  Comments  must  be  submitted  on 
or  before  May  20, 1994. 
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ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  Docket  number  (or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  Mr.  William  W. 
Wiles,- Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551,  or 
delivered  to  the  Board’s  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  received  may 
be  inspected  in  room  B-1122  between  9 
a.m.  and  5  p.m.,  except  as  provided  in 
§  261.8  of  the  Board’s  Rules  Regarding 
Availability  of  Information,  12  CFR 
261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Milo  Sunderhauf,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  room  3208, 
Washington,  DC  20503, 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83),  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OMB’s  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Mary  M.  McLaughlin, 
Federal  Reserve  Board  Clearance  Officer 
(202-452-3829),  Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 

DC  20551.  For  the  hearing  impaired 
only.  Telecommunications  Device  for 
the  Deaf  (TTD)  Dorothea  Thompson 
(202-452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System, 

Washington,  DC  20551, 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  with 
revisions  of  the  following  reports: 

I.  Report  title:  Applications  for 
Membership  in  the  Federal  Reserve 
System. 

Agency  form  number:  FR  2083, 
2083A-2083E. 

OMB  Docket  number:  7100-0046. 

Frequency:  On  occasion. 

Reporters:  Commercial  banks  and 
certain  mutual  savings  banks. 

Annual  reporting  hours:  1,988. 

Estimated  average  hours  per  response: 
37.5. 

Number  of  respondents:  53. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  required  [12 
U.S.C.  321-328],  The  information  in  the 


application  is  not  confidential;  however, 
parts  may  be  given  confidential 
treatment  at  the  applicant’s  request  [5 
U.S.C.  552(b)(4U. 

This  application  provides  managerial, 
financial  and  structural  data  necessary 
for  the  Federal  Reserve  System  to 
evaluate  a  new  or  existing  bank’s 
application  for  admission  to 
membership  in  the  Federal  Reserve 
System  pursuant  to  criteria  established 
by  statute  and  regulation  (Regulation  H). 
The  revisions  would  standardize  the 
format  of  certain  information  and  clarify 
the  instructions. 

2.  Report  title:  Senior  Loan  Officer 
Opinion  Survey  on  Bank  Lending 
Practices. 

Agency  form  number:  FR  2018. 

OMB  Lhcket  number:  7100-0058. 

Frequency:  Up  to  six  times  per  year. 

Reporters:  Large  U.S.  commercial 
banks  and  large  U.S.  branches  and 
agencies  of  foreign  banks. 

Annual  reporting  hours:  1,008. 

Estimated  average  hours  per  response: 

2.0. 

Number  of  respondents:  84. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  [12 
U.S.C.  248(a),  263,  335,  3101,  3102,  and 
3105]  and  is  given  confidential 
treatment  [5  U.S.C.  552(b)(4)]. 

This  survey  collects  qualitative 
information  about  changes  in  business 
loan  demand  and  various  aspects  of 
bank  lending  practices  from  sixty  large 
U.S.  commercial  banks.  The  proposed 
revision  will  add  six  U.S.  branches  and 
agencies  of  foreign  banks  to  the  current 
panel.  The  survey  serves  as  a  very 
important  tool  for  monitoring  and 
understanding  the  evolution  of  lending 
practices  at  banks  and  developments  in 
credit  markets  generally. 

3.  Report  title:  Application  for  Prior 
Approval  To  Become  a  Bank  Holding 
Company,  or  for  a  Bank  Holding 
Company  to  Acquire  an  Additional 
Bank  or  Bank  Holding  Company. 

Agency  form  number:  FR  Y-3. 

OMB  Docket  number:  7100-0171. 

Frequency:  Event-generated. 

Reporters:  Corporations  seeking  to 
become  bank  holding  companies,  or 
bank  holding  companies  and  state 
chartered  banks  that  are  members  of  the 
Federal  Reserve  System. 

Annual  reporting  hours:  27,383. 

Estimated  average  hours  per  response: 
Section  3(a)(1):  48.5;  Section  3(a)(3)  and 
3(a)(5):  59.0. 

Number  of  respondents:  Pursuant  to 
Section  3(a)(1):  196;  Pursuant  to  Section 
3(a)(3)  and  3(a)(5):  303. 

Small  businesses  are  affected. 

General  description  of  report:  This 
report  is  required  and  is  authorized  by 


law  [12  U.S.C.  1842  (a)(1),  (a)(3),  and 
(a)(5)].  Individual  respondent  data  are 
available  to  the  public  except  any 
portions  which  have  been  granted 
confidential  treatment  at  the  applicant’s 
request  [5  U.S.C.  552(b)  (4)  and  (8)]. 

This  application  provides  systematic 
data  on  the  structure  of  the  proposal  on 
the  formation  of  a  bank  holding 
company  through  acquisition  of  one  or 
more  banks  or  the  merger  of  two 
existing  bank  holding  companies,  or  for 
the  prior  approval  of  the  acquisition  of 
direct  or  indirect  ownership,  control,  or 
power  to  vote  a  certain  percentage  of  the 
voting  shares  of  a  bank  or  bank  holding 
company.  The  application  collects 
financial  and  managerial  information  on 
the  applicant  and  data  on  competitive 
and  public  convenience  factors.  This 
report  has  been  renamed  and  now 
combines  information  formerly 
collected  on  the  Application  for  Prior 
Approval  to  Become  a  Bank  Holding 
Company  (FR  Y-1;  OMB  No.  7100- 
0119)  and  the  Application  for  Prior 
Approval  for  a  Bank  Holding  Company 
to  Acquire  an  Additional  Bank  or  Bank 
Holding  Company  (FR  Y-2;  OMB  No. 
7100-0171). 

4.  Report  title:  Application  for  Prior 
Written  Consent  to  Effect  a  Bank 
Merger,  Consolidation,  Acquisition  of 
Assets  or  Assumption  of  Deposit 
Liabilities. 

Agency  form  number:  FR  2070. 

OMB  Docket  number:  7100-0266. 

Frequency:  On  occasion. 

Reporters:  State  chartered  banks  that 
are  members  of  the  Federal  Reserve 
System. 

Annual  reporting  hours:  4,680. 

Estimated  average  hours  per  response: 
39.0. 

Number  of  respondents:  120. 

Small  businesses  are  affected. 

General  description  of  report:  This 
report  is  required  by  law  [12  U.S.C. 
1828(c)].  Parts  may  be  given 
confidential  treatment  at  the  applicant’s 
request  [5  U.S.C.  552(b)(4)). 

This  form  provides  information  on  the 
pro  forma  financial  condition  of  the 
applicant  a  description  of  the  proposed 
merger  and  the  advantages  it  offers  to 
the  public’s  needs  and  convenience. 

The  form  is  used  by  the  Federal  Reserve 
to  evaluate  the  proposed  merger  as  to 
financial  soimdness,  competitive 
acceptability  and  consistency  with  the 
public  interest. 

This  report  represents  the 
reinstatement  of  a  previous  information 
collection  of  the  same  title,  and 
incorporates  information  formerly 
collected  on  the  Application  for  Prior 
Approval  for  a  Bank  Holding  Company 
to  Acquire  an  Additional  Bank  or  Bank 
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Holding  Company  (FR  Y-2:  OMB  No. 
7100-0171). 

Proposal  to  approve  under  OMB 
delegated  authority  of  the  extension, 
without  revision,  of  the  following 
reports: 

1 .  Report  title:  Domestic  Branch 
Notification. 

Agency  form  number:  FR  4001. 

OMB  Docket  number:  7100-0097. 

Frequency:  On  occasion. 

Reporters:  State  member  banks. 

Annual  reporting  hours:  415. 

Estimated  average  hours  per  response: 
expedited  notifications  0.5  hours; 
nonexpedited  1.0  hour. 

Number  of  respondents:  684. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  required  (12 
U.S.C.  321]  and  is  not  given  confidential 
treatment. 

Whenever  a  state  member  bank 
wishes  to  estabhsh  a  domestic  branch, 
it  must  receive  the  approval  of  the 
Federal  Reserve  System  by  filing  a 
domestic  branch  application,  which  is 
in  the  form  of  a  letter  addressed  to  the 
appropriate  Federal  Reserve  Bank. 

2.  Report  title:  Investment  in  Bank 
Premises  Notification. 

Agency  form  number:  FR  4014. 

OMB  Docket  number:  7100-0139. 

Frequency:  On  occasion. 

Reporters:  State  member  banks. 

Annual  reporting  hours:  117. 

Estimated  average  hours  per  response: 
0.5. 

Number  of  respondents:  234. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  required  [12 
U.S.C.  371d]  and  is  not  given 
confidential  treatment. 

Whenever  a  new  investment  in  bank 
premises  by  a  state  member  bank  causes 
that  bank’s  total  dollar  investment  in 
bank  premises  to  exceed  100  percent  of 
the  bank’s  capital  stock  account,  the 
bank  is  required  to  send  an  application 
to  the  appropriate  Federal  Reserve  Bank 
requesting  permission  from  the  Federal 
Reserve  System  to  proceed. 

3.  Report  title:  Notice  of  Proposed 
Stock  Redemption. 

Agency  form  number:  FR  4008. 

OMB  D^ket  number:  7100-0131. 

Frequency.  On  occasion. 

Reporters:  Bank  holding  companies. 

Annual  reporting  hours:  775. 

Estimated  average  hours  per  response: 
15.5. 

Number  of  respondents:  50. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  required  [12 
U.S.C.  1844]  and  is  not  given 
confidential  treatment;  however,  parts 


may  be  given  confidential  treatment  at 
the  applicant’s  request  [5  U.S.C.  552(b) 
(4),  and  (8)]. 

The  filing  of  this  notice  is  required  of 
a  bank  holding  company  proposing  to 
purchase  or  r^eem  its  shares  when  the 
gross  consideration  to  be  paid  for  such 
purchase  or  redemption  is  equal  to  10 
percent  or  more  of  the  company’s 
consolidated  net  worth  over  any  12- 
month  period. 

4.  Report  title:  Report  on  Terms  of 
Credit  Card  Plans. 

Agency  form  number:  FR  2572. 

OMB  Docket  number:  7100-0239. 

Frequency:  Semiannual. 

Reporters:  Financial  institutions. 

Annual  reporting  hours:  76.5. 

Estimated  average  hours  per  response: 
.25. 

Number  of  respondents:  153. 

Small  businesses  are  not  affected. 

General  description  of  report:  The 
Board  is  authorized  to  collect  the 
information  contained  in  this  report  by 
Section  5  of  the  Fair  Credit  and  Charge 
Card  Act  of  1988  (Pub.  Law  No.  100- 
583, 102  Stat.  2960).  Further,  the  Board 
may  compel  creditors  to  provide  the 
information  contained  on  this  report 
pursuant  to  Section  136  of  the  Truth  in 
Lending  Act.  (15  U.S.C.  1646(a)). 

This  semiannual  report  wdll  collect 
credit  card  price  and  availability 
information  fi-om  the  largest  153  issuers 
of  bank  credit  cards.  Such  issuers 
include  commercial  banks  as  well  as 
thrift  organizations  (savings  and  loan 
associations  and  savings  banks).  In 
addition,  the  report  wrill  include  any 
financial  institution  that  notifies  the 
Federal  Reserv'e  Banks  that  they  would 
like  to  p^l^ticipate.  Financial  institutions 
wishing  to  file  should  contact  the 
Federal  Reserve  Bank  located  in  their 
district.  This  information  will  be 
assimilated  into  a  report  and  made 
available  to  Congress  and  the  public  on 
a  semiannual  basis. 

5.  Report  title:  Surv’ey  to  Obtain 
Information  on  the  Relevant  Market  in 
Individual  Merger  Cases. 

Agency  form  number:  FR  2060. 

OMB  Docket  number:  7100-0232. 

Frequency':  On  occasion. 

Reporters:  Small  businesses  and 
consumers. 

Annual  reporting  hours:  55. 

Estimated  average  hours  per  response: 
10  minutes  for  small  businesses,  6 
minutes  for  consumers. 

Number  of  respondents:  25  small 
businesses  and  50  consumers  per 
survey. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  1828(c))  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4)  &  (b)(6)). 


This  telephone  survey  is  designed  to 
determine  from  what  sources  small 
businesses  and  consumers  obtain 
financial  services.  The  information  is 
needed  for  specific  merger  and 
acquisition  applications  to  determine 
relevant  banldng  markets  in  the  analysis 
of  local  market  competition. 

6.  Report  title:  Senior  Financial 
Officer  Survey. 

Agency  form  number:  FR  2023. 

OMB  Docket  number:  7100-0223. 

Frequency:  Up  to  four  times  per  year. 

Reporters:  Commercial  banks,  other 
depository  institutions,  corporations  or 
large  money-stock  holders. 

Annual  reporting  houfs:  240. 

Estimated  average  hours  per  response: 

1.0. 

Number  of  respondents:  60. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  225,  248(a)  and  263)  and  tlie 
confidentiality  will  be  determined  on  a 
case-by-case  basis. 

The  survey  collects  qualitative 
information  about  deposit  relationships 
and  other  aspects  of  bank  funding 
practices  from  a  selection  of  commercial 
banks,  or  if  appropriate,  other 
depository  institutions,  corporations  or^ 
large  money-stock  holders.  The  survey 
assists  the  Federal  Reserv'e  in  its 
assessment  of  the  monetary  aggregate 
and  financial  market  conditions. 

7.  Report  title:  Application  for  Prior 
Approval  to  Engage  Directly  or 
Indirectly  in  Certain  Nonbanking 
Activities. 

Agency  form  number:  FR  Y-4. 

OMB  Docket  number:  7100-0121. 

Frequency:  Event-generated. 

Reporters:  Bank  holding  companies. 

Annual  reporting  hours:  21,529. 

Estimated  average  hours  per  response: 
Applications:  59.0;  Notifications;  1.5. 

Number  of  respondents:  Applications; 
362.  Notifications:  114  . 

Small  businesses  are  affected. 

General  description  of  report:  This 
report  if  required  and  authorized  by  law 
(12  U.S.C.  1844  4(c)).  Individual 
respondent  data  are  available  to  the 
public  except  any  portions  granted 
confidential  treatment  at  applicant 
request  (5  U.S.C.  552(b)(4)  and  (8)). 

I'his  form  is  completed  by  a  bank 
holding  compcmy  seeking  prior  approval 
to  acquire  or  retain  the  assets  or  shares 
of  a  nonbank  company.  The  application 
collects  financial  and  managerial 
information  on  the  applicant  and  data 
on  competitive  and  public  convenience 
factors. 

8.  Report  title:  Reports  Related  to 
_  Securities  of  State  Member  Banks  as 

Required  by  Regulation  H. 
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Agency  form  number:  N.A. 

OMB  Docket  number:  7100-0091. 

Frequency:  On  occasion,  quarterly, 
and  annually. 

Reporters:  State  member  banks  with 
more  than  500  shareholders  and  more 
than  $5  million  in  total  assets. 

Annual  reporting  hours:  2,835. 

Estimated  average  hours  per  response: 
6.75. 

Number  of  respondents:  42. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (15 
U.S.C.  78(i))  and  is  not  given 
confidential  treatment. 

Since  December  1987  state  member 
banks  that  meet  the  shareholder  and 
total  asset  criteria  have  been  required 
pursuant  to  Regulation  H  to  file  the 
same  securities  forms  and  reports  that 
bank  holding  companies  and  non-bank 
entities  use  when  they  file  directly  with 
the  Securities  and  Exchange 
Commission.  Some  examples  of  such 
reports  are  Form  10-Q  quarterly  reports, 
Form  IQ-K  annual  reports,  and  event¬ 
generated  Form  3  and  Form  4  reports. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  13, 1994. 

Williain  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  94-12192  Filed  5-18-94;  8:45  ami 
BILLING  CODE  6210-01-P 


The  Canaan  National  Bank  Employee 
Stock  Ownership  Plan,  et  al.;  Change 
in  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  9, 1994. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  The  Canaan  National  Bank 
Employee  Stock  Chvnership  Plan, 


Canaan,  Connecticut;  to  acquire  an 
additional  .47  percent  (totally  10.46 
percent)  of  the  voting  shares  of  Canaan 
National  Bancorp,  Inc.,  Canaan, 
Connecticut,  cmd  thereby  indirectly 
acquire  The  Canaan  National  Bank, 
Canaan,  Connecticut. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.VV.,  Atlanta,  Georgia 
30303: 

1.  Thomas  Luther  Lovett,  VVrightsville, 
Georgia;  to  retain  .6  percent  of  the 
voting  shares  of  VVrightsville 
Bancshares,  Inc.,  VVrightsville,  Georgia, 
and  thereby  indirectly  acquire  Bank  of 
VVrightsville,  VVrightsville,  Georgia. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Gary  Hestad,  Michael  R.  Rude,  and 
J.C.  Van  Ginkel,  all  of  Collins,  Iowa;  to 
vote  in  concert  pursuant  to  a  voting 
agreement,  50.46  percent  of  the  voting 
shares  of  Mid  America  Banks,  Inc., 
Collins,  Iowa,  and  thereby  indirectly 
control  Exchange  State  Bank,  Collins, 
Iowa. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Jean  A.  Bein,  Arvada,  Colorado;  as 
Trustee  of  Berthoud  Bancorp,  Inc. 

Voting  Trust,  Berthoud,  Colorado,  to 
acquire  5.61  percent  (totally  33.88 
percent)  of  the  voting  shares  of 
Berthoud  Bancorp,  Inc.,  Berthoud, 
Colorado,  and  thereby  indirectly  acquire 
Berthoud  National  Bank,  Berthoud, 
Colorado. 

E.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  George  Gregory  Griffin  and 
Margaret  Theo  Griffin  Family  Living 
Trust,  Fort  Stockton,  Texas,  and  George 
Gregory  Griffin  and  Margaret  Theo 
Griffin  as  trustees  to  acquire  23.9 
percent  of  the  voting  shares  of  Pecos 
County  Bancshares,  Inc.,  Fort  Stockton, 
Texas,  and  thereby  indirectly  acquire 
The  Pecos  County  State  Bank,  Fort 
Stockton,  Texas. 

2.  Bob  G.  Scott,  Fort  Worth,  Texas;  as 
trustee,  to  acquire  86  percent  of  the 
voting  shares  of  Provident  Bancorp  of 
Texas,  Inc.,  Dallas,  Texas,  and  thereby 
indirectly  acquire  Provident  Bank, 
Dallas,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  13, 1994. 

William  W.  Wiles, 

Secretary  of  the  Board. 

IFR  Doc.  94-12193  Filed  5-18-94;  8:45  ami 
BILLING  CODE  6210-01-F 


Cooperative  Bankshares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffirp 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

I  Inless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  13. 
1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Cooperative  Bankshares,  Inc., 
Wilmington,  North  Carolina;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Cooperative  Bank  of  Savings,  Inc.,  SSB. 
Wilmington,  North  Carolina. 

B.  Federal  Reserve  Bank  of  Atlanta 
(2^e  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  State  Bankshares  of  Blakely, 
Inc.,  Blakely,  Georgia;  to  acquire  100 
percent  of  the  voting  shares  of  Bostwick 
Banking  Company,  Arlington,  Georgia. 

2.  SouthTrust  Corporation,  and 
SouthTrust  of  Mississippi,  Inc.,  both  of 
Birmingham,  Alabama;  to  merge  with 
First  Jefferson  Corporation,  Biloxi, 
Mississippi,  and  thereby  indirectly 
acquire  'The  Jefferson  Bank,  Biloxi, 
Mississippi. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Republic  Bancorp,  Inc.,  Owosso, 
Michigan;  to  acquire  100  percent  of  the 
voting  shares  of  Horizon  Savings  Bank, 
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Beachwood,  Ohio.  Republic  currently 
operates  Horizon  as  a  savings 
association  and  proposes  to  convert 
Horizon  to  a  barik. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Freedom  Bancshares,  Inc.,  Osage 
City.  Kansas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Citizens  State  Bank. 
Osage  City,  Kansas. 

E.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272; 

1.  Bronte  Bancshares — Delaware,  Inc., 
Wilmington,  Delaware;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  ^ares  of  First 
National  Bank  in  Bronte,  Bronte,  Texas. 

2.  Bronte  Bancshares,  Inc.,  Bronte, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bronte 
Bancshares — Delaware,  Inc., 
Wilmington,  Delaware,  and  thereby 
indirectly  acquire  First  National  Bank  in 
Bronte,  Bronte,  Texas. 

3.  Riverway  Holdings,  Inc.,  Houston. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  98.5  percent  of 
the  voting  shares  of  Riverway  Bank, 
Houston,  Texas. 

4.  Riverway  Holdings  of  Delaware, 
Inc.,  Wilmington,  Delaware;  to  become 
a  bank  holding  company  by  acquiring 
98.5  percent  of  the  voting  shares  of 
Riverway  Bank,  Houston,  Texas. 

Board  of  Governors  of  the  Federal  Reserv'e 
System.  May  13, 1994. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  94-12194  Filed  5-18-94;  8:45  am] 
BILUNG  CODE  62104>1-F 


Security  State  Agency  of  Aitkin; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board’s 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  comptany.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 


control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an.  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  leterested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  13, 1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1 .  Security  State  Agency  of  Aitkin, 
Aitkin,  Minnesota  (Security);  to  acquire 
100  percent  of  the  voting  shares  of  Cook 
County  State  Bank,  Grand  Marais, 
Minnesota. 

In  connection  with  this  apphcation. 
Security  also  proposes  to  engage  de 
novo  in  general  insurance  agency 
activities,  pursuant  to  §  225.25(b)(8)(iii) 
of  the  Board’s  Regulation  Y,  at  the 
proposed  Cook  County  State  Bank, 
Grand  Marais,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  13, 1994. 

William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  94-12195  Filed  5-18-94;  8:45  am) 
BILLING  CODE  6210-01-F 


Waterhouse  Investor  Services.  Inc.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board’s 
Regulation  Y  (12  CFR  225.14)  for  the 
Board’s  approval  under  section  3  of  the 
Bank  Holding  Compamy  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §'225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a  . 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  fof 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  -application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Jime  6, 1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045; 

1.  Waterhouse  Investor  Services,  Inc., 
New  York,  New  York,  to  become  a  bank 
holding  compamy  by  acquiring  100 


26233 


Federal  Register 


percent  of  the  voting  shares  of 
Waterhouse  National  Bank,  White 
Plains,  New  York,  a  de  novo  bank. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  acquire 
Waterhouse  Securities  Inc.,  and 
Washington  Discount  Brokerage  Corp., 
both  of  New  York,  and  thereby  engage 
in  providing  securities  brokerage 
services  restricted  to  buying  and  selling 
securities  solely  as  agent  for  the  acjxiunt 
of  customers  pursuant  to  § 
225.25(b)(15)(i)  of  the  Board's 
Regulation  Y.  In  addition.  Applicant 
will  execute,  on  a  riskless  principal 
basis,  customer  orders  for  securities  that 
are  eligible  for  imderwriting  or  dealing 
in  by  slate  member  banks  pursuant  to  12 
U.S.C  §§  24  and  335.  Such  activities  are 
authorized  fm  bank  holding  company 
subsidiaries  pursuant  to  §  225.25(b)(16) 
of  the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  17, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  94-12417  Filed  5-18-94:  8:45  am) 
BILLING  COOC  621(H>VF 


GENERAL  SERVICES 
ADMINISTRATION 

Change  in  Solicitation  Procedures 
Under  the  Small  Business 
Competitiveness  Demonstration 
Program 

AGENCY:  Office  of  Acquisition  Policy, 
GSA. 

action:  Notice. 

SUMMARY:  Title  VII  of  the  “Business 
Opportunity  Development  Act  of  1988” 
(Public  Law  100-656)  established  the 
Small  Business  Competitiveness 
Demonstration  Program  and  designated 
nine  (9)  agencies,  including  GSA,  to 
conduct  the  program  over  a  four  (4)  year 
period  from  January  1,  1989  to 
December  31, 1992.  The  Small  Business 
Opportunity  Enhancement  Act  of  1992 
(Pnb.  L.  102-366)  extended  the 
demonstration  program  until  September 
1996  and  made  certain  changes  in  the 
procedures  for  operation  of  the 
demonstration  program.  The  law 
designated  four  (4)  industry  groups  for 
testing  whether  the  competitive 
capabilities  of  the  specified  industry 
groups  will  enable  them  to  successfully 
compete  on  an  unrestricted  basis.  The 
four  (4)  industry  groups  are: 
Construction  (e.xcept  dredging); 
architectural  and  engineering  (A&E) 
services  (including  surv’eying  and 
mapping);  refuse  systems  and  relateil 
services  (limited  to  trash/gariiage 
collection);  and  non-nuclear  ship  repair. 
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Under  the  program,  when  a 
participating  agency  misses  its  small 
business  participation  goal,  restricted 
competition  is  reinstituted  only  for 
those  contracting  activities  that  failed  to 
attain  the  goal.  The  small  business  goal 
is  40  percent  of  the  total  contract  dollars 
awarded  for  construction,  trash/garbage 
collection  services,  and  non-nuclear 
ship  repair  and  35  percent  of  the  total 
contract  dollars  awarded  for  architect- 
engineer  services.  This  notice 
announces  modifications  to  GSA’s 
solicitation  practices  under  the 
demonstration  program  based  on  a 
review  of  the  agency’s  performance 
during  the  period  from  April  1, 1993  to 
March  31, 1994.  Modifications  to 
solicitation  practices  are  outlined  in  the 
Supplementary  Information  section 
below  and  apply  to  solicitations  issued 
on  or  after  July  1, 1994. 

EFFECTIVE  DATE:  July  1. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ida 
Ustad,  Office  of  GSA  Acquisition  Policy, 
(202) 501-1224. 

SUPPLEMENTARY  INFORMATION: 

Procedures  of  construction  or  trash/ 
garbage  collection  with  an  estimated 
value  of  $25,000  or  less  will  be  reserved 
for  emerging  small  business  concerns  in 
accordance  with  the  procedures 
outlined  in  the  interim  policy  directive 
issued  by  the  Office  of  Federal 
Procurement  Policy  (58  FR  13513, 

March  11.  1993). 

Procurements  of  construction  or 
trash/garbage  collection  with  an 
estimated  value  that  exceeds  $25,000  by 
GSA  contacting  activities  will  be  made 
in  accordance  with  the  following 
proi::edures: 

Construction  Services  in  Groups  15, 16, 
and  17 

Procurements  for  all  construction 
services  (except  solicitations  issued  by 
GSA.  contracting  activities  in  Regions  2, 
3,  5,  7,  9,  and  10  in  Group  15)  will  be 
conducted  on  an  unrestricted  basis. 

Procurements  for  construction 
services  in  Group  15  issued  by  GSA 
contracting  activities  in  Regions  2,  3,  5, 
7,  9,  and  10  will  be  set  aside  for  small 
business  when  there  is  a  recsonable 
expectation  of  obtaining  competition  for 
two  or  more  small  businesses.  If  no 
expectation  exists,  the  procedures  will 
be  conducted  on  an  unrestricted  basis. 

Region  2  encompas.ses  the  states  of 
Connecticut,  Maine,  Vermont,  New 
Hampshire,  Massachusetts,  Rhode 
Island,  New  jersey.  New  York,  and  the 
territoric's  of  Puerto  Rico  and  the  Virgin 
Islands. 

Region  3  encompasses  the  states  of 
Pennsylvania,  Delaware,  West  Virginia, 
Maryland  (except  Montgomery  and 


Prince  Georges  counties),  and  Virginia 
(except  the  city  of  Alexandria  and  the 
counties  of  Arlington,  Fairfax,  Loudoun, 
and  Prince  William). 

Region  5  encompasses  the  states  of 
Illinois,  indiema,  Ohio,  Michigan, 
Minnesota,  and  Wisconsin. 

Region  7  encompasses  the  states  of 
Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  and  Texas. 

Region  9  encompasses  the  states  of 
Arizona,  California,  Hawaii,  and 
Nevada. 

Region  10  encompasses  the  states  of 
Alaska.  Idaho,  Oregon,  and  Washington. 

Trash/Garbage  Collection  Services  in 
PSC  S205 

Procurements  [or  trash/garbage 
collection  services  in  PSC  S205  will  be 
conducted  on  an  unrestricted  basis. 

Architect-Engineer  services  (all  PSC 
Codes  Under  the  Demonstration 
Program) 

Procurements  for  all  architect- 
engineer  services  (except  solicitations 
issued  by  contracting  activities  in  GSA 
Regions  2,  3  and  10  for  service  code 
Gill;  solicitations  issued  by  Region  4 
for  service  code  Cl  19;  solicitations 
issued  by  Region  9  for  ser\'ice  code 
C219;  and  solicitations  issued  by  Region 
4  for  service  code  R404)  shall  be 
conducted  on  an  unrestricted  basis. 

Procurements  for  all  architect- 
engineer  services  issued  by  GSA 
contracting  activities  in  GSA  Regions  2, 

3  and  10  for  service  code  Gill; 
solicitations  issued  by  Region  4  for 
service  code  Cl  19;  solicitations  issued 
by  Region  9  for  service  code  C219;  and 
solicitations  issued  by  Region  4  for 
service  code  R404  will  be  set  aside  for 
small  business  when  there  is  a 
reasonable  expectation  of  obtaining 
competition  from  two  or  more  small 
businesses.  If  no  expectation  exists,  the 
procurement  will  be  conducted  on  an 
unrestricted  basis. 

Region  2  encompasses  the  states  of 
Connecticut,  Maine,  V'ermont,  New 
Hampshire,  Massachusetts,  Rhode 
Island,  New  Jersey,  New  York,  and  the 
territories  of  Puerto  Rico  and  the  Virgin 
Islands.  Region  3  encompas.ses  the  states 
of  Pennsylvania,  Delaware,  West 
Virginia,  Maryland  (except  Montgomery 
and  Prince  Georges  counties),  and 
Virginia  (except  the  city  of  Alexanilria 
and  the  counties  of  Arlington,  Fairfax, 
Loudoun,  and  Prince  William).  Region  4 
encompasses  the  states  of  Alabama, 
Florida.  Georgia,  Kentucky,  North 
Carolina,  South  Carolina,  Mississippi, 
and  Tennessee.  Region  9  encompasses 
the  states  of  Arizona,  California,  Hawaii, 
and  Nevaiia. 
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Non-Nuclear  Ship  Repair 

GSA  does  not  procure  non-nuclear 
ship  repairs. 

Dated;  May  11, 1994. 

Arthur  E.  Ronkovich, 

Acting  Associate  Administrator  for 
Acquisition  Policy. 

IFR  Doc.  94-12229  Filed  5-18-94;  8:45  am] 
BILUNG  CODE  6820-61-M 


Procedures  and  Liaison  Branch, 
Stocking  Change  of  a  Standard  Form 

AGENCY:  Federal  Supply  Service,  GSA. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
General  Services  Administration’s 
intent  to  change  the  stocking 
requirement  of  SF  1186,  Transmittal  for 
Transportation  Schedules  and  Related 
Basic  Documents  because  of  low  user 
demand.  This  form  is  now  authorized 
for  local  reproduction  by  all  Federal 
agencies  required  to  send  their 
transportation  accounts  to  GSA  for 
audit.  Upon  request,  these  agencies  will 
be  provided  a  camera  copy  of  SF  1186 
by  the  General  Services  Administration 
(CARM),  Attn.:  Barbara  Williams,  (202) 
501-0581. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Sandfort,  Chief,  Procedures 
and  Liaison  Branch,  Office  of 
Transportation  Audits,  (202)  219-3164. 
DATES:  May  19, 1994. 

Dated:  May  12, 1994. 

Joseph  J.  Cosimano, 

Director,  Office  of  Transportation  Audits. 

[FR  Doc.  94-12230  Filed  5-18-94;  8:45  am] 
BILUNG  CODE  B820-BG-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Children’s  Disability  Research  Issues 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation, 
HHS. 

ACTION:  Request  for  applications  to 
conduct  children’s  disability  policy 
research  issues. 

SUMMARY:  The  Department  wishes  to 
conduct  research  to  proi'ide  a  clearer 
understanding  of  the  policy  issues 
pertaining  to  children’s  disability.  This 
project  looks  at  children  with 
disabilities  in  a  cross-cutting  way. 

Policy  issues  revolve  around  a 
comprehensive  set  of  services,  including 
health  care,  education,  and  income 
supports.  Little  information  on  children 


with  disabilities  exists  at  the  national 
level  and  even  less  is  known  about  the 
use.  cost,  and  impact  of  services  for 
these  children.  This  project  is  intended 
to  foster  new  policy  research  by 
encouraging  the  use  of  smaller  data  sets 
from  states,  local  areas,  or  facilities  in 
order  to  address  our  policy  concerns. 

We  estimate  that  the  scope  and  level  of 
effort  will  require  from  12  to  17  months 
to  accomplish.  A  total  of  $600,000  is 
available  for  awards  in  the  $50,000  to 
$100,000  range.  (See  part  V.E.4). 

DATES:  The  closing  date  for  submitting 
an  application  is  July  18, 1994. 
ADDRESSES:  Send  applications  to:  Grants 
Officer,  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation, 

Department  of  Health  and  Human 
Services,  200  Independence  Avenue, 
SW.,  room  405F,  Hubert  H.  Hiunphrey 
Building,  Washington,  DC  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Grants  Officer  at  above  address,  (202) 
401-3951. 

SUPPLEMENTARY  INFORMATION: 

Part  1.  Background 

Approximately  4.5  million  or  one  in 
fifteen  children  under  the  age  of  18  have 
a  disability.  The  sizable  number  of 
children  with  disabilities  is  a  result  of 
many  factors,  including  rising  life 
expectancies  during  the  entire  century, 
advances  in  neonatal  care  and  medical 
technology,  and  improvements  in 
treatment  for  chronic  diseases,  many  of 
which  were  previously  fatal.  Children 
with  disabilities  are  living  longer, 
typically  w'ell  into  adulthood. 

Over  the  past  tw’o  decades,  children 
with  a  wide  range  of  disabilities, 
chronic  conditions  and  illnesses  have 
increasingly  become  part  of  regular 
family  and  community  life.  A 
patchwork  of  public  programs  have 
been  enacted  to  provide  families  with  a 
range  of  supports  to  keep  their  young 
members  with  disabilities  at  home 
(rather  than  in  hospitals,  institutions  or 
other  residential  settings),  send  them  to 
local  schools  w'ith  non-disabled  peers, 
and  foster  their  participation  in  typical 
community  services  and  programs. 

Administration  of  these  pimlic 
programs  is  spread  among  different 
Federal  Departments  and  different 
agencies  w'ithin  those  Departments. 
Most  public  programs  are  found  in 
either  the  Department  of  Health  and 
Human  Services  (DHHS)  or  in  the 
Department  of  Education  (DEd).  DHHS 
public  programs  providing  such  support 
include:  Supplemental  Security  Income 
(SSI),  w'hich  provides  income  support 
for  children  who  are  blind  or  disabled, 
Medicaid,  especially  through  the  Early 
and  Periodic  Screening,  Diagnosis  and 


Treatment  (EPSDT)  benefit,  and  also 
certain  Medicaid  state  plan  services 
such  as  rehabilitation  and  therapies, 
home  and  community  based  waivers, 
and  “TERFA  134”  or  other  eligibility 
options  that  serve  children  whose 
families  have  incomes  over  the  poverty 
level;  and  the  Title  V  Maternal  and 
Child  Health  Block  Grants,  which 
enable  states  to  plan,  promote, 
coordinate,  and  evaluate  health  care  for 
mothers  and  children  and  provide 
health  services  to  those  individuals  who 
do  not  have  access  to  adequate  health 
care.  The  major  DEd  program  is  the 
Individuals  with  Disabilities  Education 
Act  (IDEA),  originally  authorized  in 
1975  as  the  Education  for  all 
Handicapped  Children’s  Act,  which 
mandated  that  public  schools  provide  a 
‘ffiee  appropriate  education  in  the  least 
restrictive  environment”  for  all  eligible 
children  with  disabilities.  IDEA  also 
provides  early  intervention  and 
preschool  programs  for  children  who 
have  a  disability,  or  are  at  risk  of 
developing  one. 

More  children  with  disabilities  are 
participating  in  these  public  programs, 
due  to  both  epidemiological  factors 
(higher  survival  rates)  and  to  more 
generous  programmatic  definitions  of 
disability.  Advocates  for  children  with 
disabilities  have  won  significant  court 
decisions  resulting  in  broader 
definitions  of  disability  and  more 
generous  benefits.  A  case  in  point  is  the 
1990  Supreme  Court  decision  Zebley  v 
Sullivan,  which  broadened  the 
definition  of  disability  for  the  SSI 
program. 

Grow’ing  program  rolls  and  increasing 
costs  give  rise  to  a  number  of  policy 
issues.  The  lack  of  data  on  disability 
among  children,  as  well  as  on  their 
serv’ice  use  and  costs  complicates 
analysis  of  policy  options.  For  example: 

•  There  is  widespread  concern  within 
the  disability  community  and  among 
families  of  children  w’ith  disabilities 
that  coverage  is  inadequate  for  long  term 
rehabilitation,  skilled  nursing,  and 
home  care  services  under  virtually  all 
health  care  reform  proposals.  Yet  little 
information  exists  on  the  potential 
demand  for  and  cost-effectiveness  of 
such  ser\'ices  for  children  with 
disabilities. 

•  The  number  of  children  receiving 
SSI  doubled  from  nearly  300  thousand 
in  1989  to  over  770  thousand  in  1993. 
The  1990  Zebley  v.  Sullivan  Supreme 
Court  decision,  which  invalidated  the 
use  of  a  medical  “listings  only” 
approach  and  replaced  it  with 
individualized  functional  assessments, 
contributed  to  some,  but  not  all  growth 
in  SSI.  There  is  considerable  concern 
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about  the  size  of  the  potential  pool  of 
children  who  may  qualify  for  SSI 
benefits  in  the  future  and  how  much  SSI 
expenditures  are  likely  to  grow  as  a 
result. 

•  Private  health  insurers  increasingly 
attempt  to  control  costs  by  offering 
managed  care  plans.  Families  of 
children  with  disabilities  and  their 
advocates  argue  that  managed  care  plans 
are  inadequate  for  onging,  chronic 
health-related  problems  associated  with 
disability  and  chronic  illness. 

•  Both  school  systems  and  Medicaid 
agencies  have  responsibility  to  provide 
services  for  children  with  disabilities. 

As  school  systems  become  increasingly 
strapped  for  funds  to  meet  the 
entitlement  requirements  of  Federal 
special  education  law,  they  have 
incentives  to  bill  Medicaid  for  health 
related  services:  Federal  Medicaid  cost 
sharing  is  much  higher  than  Federal 
special  education  funding.  The 
implications  of  such  billing  practices  on 
the  lives  of  children  and  on  Federal  and 
state  budgets  need  to  be  examined. 

In  light  of  these  trends  and  policy 
issues,  the  primary  goal  of  the  proposed 
research  is  to  develop  a  clearer 
understanding  of  children’s  disability. 
Available  data  on  persons  with 
disabilities,  particularly  that  found  in 
national  data  sets,  pertain  primarily  to 
adults.  It  is  anticipated  that  this 
understanding  will  give  policy  makers 
information  on  which  to  base  prudent 
statutory,  regulatory,  and  funding 
decisions  pertinent  to  current  programs 
as  well  as  regarding  health  care  and 
welfare  reform. 

Potential  users  of  the  research  include 
Federal  and  State  officials  involved  in 
disability,  health  care,  income  security, 
and  educational  policy,  program 
development,  program  administration, 
and  financing  affecting  children  with 
disabilities.  Additionally,  research 
findings  may  be  used  by  hospital  and 
facility  administrators,  school 
administrators,  service  providers,  home 
health  agencies,  rehabilitation  agencies, 
and  the  insurance  industry. 

Part  II — Required  Research  Issue  Areas 

Research  conducted  under  grants 
awarded  through  this  announcement 
will  advance  the  state  of  knowledge 
regarding  children  with  disabilities  in 
the  following  issue  areas:  (A) 

Definitions  and  measurement:  (B) 
demographic  and  socio-economic 
characteristics;  (C)  service  use, 
expenditures,  and  effectiveness;  (D) 
private  cost  of  care;  (E)  financing  of 
services  and  supports:  and  (F)  system 
organization.  However,  these  questions 
are  intended  merely  as  illustrations. 
Applicants  may  propose  other  questions 


related  to  the  issue  areas.  These  issue 
areas  may  be  combined  and  other  areas 
may  be  proposed  if  they  are  clearly 
demonstrated  to  be  relevant  to  policies 
regarding  children  with  disabilities. 

We  encourage  secondary  data 
analysis.  Given  the  dearth  of  national 
data,  the  applicant  is  encouraged  to 
select  information  from  states,  school 
systems,  clinical-level  data,  or  other 
available  data  sets,  which  could  contain 
the  relevant  analytic  variables.  Other 
methodologies  may  be  appropriate. 

The  following  sections  list  the  kinds 
of  questions  envisioned  under  each  of 
the  above  issue  areas. 

A.  Definitions  and  Measurement 

There  is  no  consensus  on  how 
disability  among  children  should  be 
defined  and  measured  for  purposes  of 
determining  prevalence  in  the 
population  or  for  establishing  eligibility 
for  disability-related  benefits  and 
services.  For  example,  studies  might 
address  these  questions:  What  are  the 
research  and  programmatic  implications 
of  alternative  disability  definitions  and 
measures  (including  functional 
definitions,  such  as  those  used  for 
adults)  for  different  policy  purposes? 
How  should  such  measures  treat  the 
different  developmental  stages  of 
children  fi-om  infancy  through 
adolescence?  What  is  the  estimated 
impact  of  using  alternative  definitions 
of  eligibility  on  program  participation 
under  cash  assistance  programs  (e.g., 
SSI),  health-related  programs  (e.g., 
Medicaid),  education  programs  (e.g. 
Parts  B  and  H),  or  other  Federal 
disability  programs? 

B.  Demographic  and  Socio-Economic 
Characteristics 

National  survey  data  have  yielded 
little  information  on  the  prevalence  of 
disability  among  children,  particularly 
as  it  may  signal  a  need  for  benefits  or 
services.  Within  this  issue  area,  the 
following  types  of  questions  are 
pertinent;  What  trends  characterize 
disability  in  children  at  various 
developmental  stages?  Is  disability  in 
children  likely  to  increase  or  decrease 
over  the  next  10  years.  20  years  and 
beyond?  To  what  extent  are  socio¬ 
economic,  racial,  or  ethnic  factors 
predictors  of  disability  and  or  the 
impact  of  disability  on  the  child  and  his 
or  her  family? 

How  does  disability  status  change 
during  the  course  of  childhood?  What 
are  the  rates  of  such  change?  Does 
disability  status  change  when  children 
become  adults?  What  are  potential 
implications  for  program  eligibility  and 
service  use? 


C.  Service  Use,  Expenditures,  and 
Effectiveness 

A  principal  policy  concern  of 
government  at  all  levels  is  the  effective 
and  efficient  allocation  of  resources  to 
maximize  the  quality  of  life  and 
potential  of  children  with  disabilities. 
Little  information  is  available  however 
on  what  services  children  with 
disabilities  need  or  use,  how  much  they 
cost,  and  on  their  effectiveness-  For 
example:  What  patterns  of  acute  care; 
transitional,  rehabilitative,  and 
supportive  service  use  and  expenditures 
chciracterize  children  with  disabilities  at 
different  stages  of  their  development? 
How  do  service  use  and  expenditure 
patterns  vary  by  condition  and  type  of 
disability,  level  of  functioning,  socio¬ 
economic  status,  family  structure, 
insurance  coverage,  service  availability, 
and  program  participation? 

what  outcome  measures  are  useful  for 
evaluating  short-  or  long-term  cost- 
effectiveness  of  health,  education,  and 
supportive  services  for  children  with 
disabilities?  What  is  the  evidence 
regarding  the  cost-effectiveness  of 
service  interventions  (health  related, 
educational,  and  supportive  services)  on 
outcomes  for  children  with  disabilities? 
How’  does  this  vary  according  to  the 
stages  of  a  child’s  development,  by 
condition,  level  of  functioning,  socio¬ 
economic  status,  by  disability? 

D.  Private  Costs  of  Core 

A  major  policy  concern  is  the  level  of 
out-of-pocket  costs  incurred  by  families 
to  raise  children  with  disabilities  as 
compared  to  children  without 
disabilities.  Some  evidence  suggests  that 
costs  can  vary  greatly  for  children  with 
identical  diagnoses  depending  on 
families’  living  situations,  the  severity 
of  the  disability,  and  whether  a  child  is 
institutionalized  or  receiving  care  at 
home. 

The  following  types  of  questions  are 
illustrative:  What  are  the  extra  out-of- 
pocket  co.sts  associated  with  raising 
children  with  disabilities  relative  to  the 
costs  of  care  for  children  w  ithout 
disabilities,  i.e.,  child  care,  respite  care, 
transportation,  supplementary 
educational  services,  physical 
accommodations  and  assistive 
technology,  specialized  equipment, 
home  care,  therapeutic  services,  general 
supplementary  services,  medical  and 
pharmaceutical  expenses,  and  the 
opportunity  costs  of  reduced  parental 
labor  force  participation?  Are  there 
other  private  costs? 

How  do  estimated  costs  vary  by  the 
following  classifications:  Type  of 
disability;  severity  of  disability;  family 
income;  age,  gender,  race; 


26236 


Federal  Register  /  Vol.  59,  No.  96  /  Thursday,  May  19,  1994  /  Notices 


institutionalization  vs.  non¬ 
institutionalization;  SSl/non-SSI 
participation;  coverage  by  Medicaid, 
private  health  insurance,  or  no 
insurance.  What  are  the  cost  differences 
for  children  with  disabilities  on  SSI, 
children  with  disabilities  not  on  SSI, 
and  children  without  disabilities? 

What  are  estimated  total  per  capita 
costs  including  both  private  and  public 
expenditures? 

E.  Financing  of  Services  and  Supports 

Over  the  past  20  years  there  have  been 
significant  changes  in  the  breadth  and 
scope  of  public  financing  for  services  to 
children  with  disabilities  and  their 
families.  Although  to  a  lesser  extent,  a 
private  sector  health  insurance  role  has 
also  evolved.  Insufficient  attention  has 
been  focused  on  the  impact  of  these 
changes,  either  from  the  perspective  of 
their  impact  on  the  lives  of  children 
with  disabilities  and  their  families,  or 
with  respect  to  the  development  of  a 
comprehensive  and  coordinated  policy 
regarding  disabled  children.  For 
example: 

Private  Health  Insurance 

What  services  are  covered  by  private 
insurance  plans?  What  are  the 
limitations  of  private  insurance 
coverage  for  special  services  such  as 
physical,  occupational,  speech/ 
language/hearing,  and  respiratory 
therapies,  psychotherapies,  other 
services,  and  durable  or  disposable 
goods?  What  are  identifiable  trends  in 
private  and  public  coverage  and 
expenditures  for  rehabilitative  services? 
How  do  insurers  apply  the  criterion  of 
“medical  necessity”  to  the  use  of 
rehabilitative  and  therapy  services  by 
children  with  disabilities?  What  are 
»  alternative  criteria? 

What  approaches  are  used  for  risk 
adjustment  for  children  with 
disabilities?  How  effective  are  they? 

Medicaid/Title  V 

What  services  are  covered  under 
which  service  authorities?  Exactly  what 
services  are  provided  and  billed  under 
EPSDT;  what  are  trends  in  EPSDT 
expenditures?  What  has  been  the  impact 
of  the  TEFRA-134  (“Katie  Beckett”) 
state  plan  eligibility  option  in  states  that 
have  elected  to  use  it;  how  do  states 
control  utilization  and  costs?  What 
children  receive  special  services 
through  1915(c)  waivers;  how  do 
coverage  and  costs  vary  across  states? 
What  services  do  Title  V  agencies  fund; 
what  are  inter-state  variations  in 
coverage  and  cost? 


Educational  Services 

What  special  services  do  school 
systems  currently  provide  for  children 
with  disabilities  (including  services  for 
the  transition  fi-om  school  to  work), 
where  are  these  services  provided,  and 
how  do  services  vary  by  age  and  type  of 
disability?  What  are  trends  in  total 
expenditures? 

What  are  trends  in  children  receiving 
education  services  who  are  also  eligible 
for  SSI  or  Medicaid?  How  and  to  what 
extent  are  school  systems  billing 
Medicaid  for  IDEA  services  to  children 
with  disabilities,  and  under  which 
authorities?  What  is  the  relationship 
between  special  education  services, 
including  parts  B  and  H,  and  Medicaid? 
What  trends  can  be  anticipated  in  this 
relationship? 

Program  Interactions 

How  do  these  programs/coverages 
interact,  co-exist,  or  affect  each  other? 
What  other  public  (state  or  substate) 
programs  assist  children  with 
disabilities  and  their  families  including 
cash  or  voucher  benefits? 

Cash  Assistance  Versus  Service  Benefits 

Children  with  disabilities  and  their 
families  receive  assistance  in  very 
different  ways;  Through  cash  assistance 
like  AFDC  and  SSI  and  service  benefits 
like  Medicaid  and  IDEA.  How  do  these 
methods  differentially  affect  families? 
What  are  the  trade-offs  of  providing 
cash  in  lieu  of  services  or  vice  versa? 

F.  System  Organization 

Multiple  funding  sources  and  types  of 
services  create  problems  with  accessing 
services  as  well  as  with  managing  their 
delivery  and  cost.  Little  is  known  about 
how  families  with  children  who  are 
disabled  deal  with  service  systems  and 
how  states  and  localities  have  attempted 
to  organize,  integrate,  and  manage 
disparate  services. 

How  do  children  with  disabilities  and 
their  families  access  services?  How  does 
entry  via  one  system  (e.g.  school, 
Medicaid,  acute  m.edical  care)  predict 
access  to  serv  ices  in  other  systems? 

How  cost-effective  are  various 
approaches  to  case  management  used  by 
children  with  disabilities  (or  subgroups) 
and  their  families,  including  families 
doing  their  own  case  management? 

What  approaches  have  been  proposed 
or  tried  to  integrate  acute  and  long-term 
care  for  children  with  disabilities?  What 
features  must  be  present  in  an  integrated 
approach? 

What  are  the  impacts  of  varying 
approaches  to  managed  care  and  of  state 
M^icaid  reform  efforts  and  other  state 
health  reform  initiatives  on  children 
with  disabilities?  What  other  systems 


have  been  put  together  by  states, 
localities,  or  private  sector  entities  to 
serve  children  with  disabilities  in  a 
comprehensive  manner?  What  are  their 
outcomes  and  costs? 

Part  III.  Organization  of  Applications — 
Outline  of  Narrative  Description 

All  applications  must  contain  the 
required  Federal  forms  and  a  narrative 
description  of  proposed  project.  All 
pages  of  the  narrative  should  be 
numbered  consecutively.  Applications 
should  be  limited  to  30  single-spaced 
typed  pages,  exclusive  of  forms, 
resumes,  and  budget.  Each  applicant 
must  present  their  responses  to  one  or 
more  questions  in  the  Issue  Area(s) 
which  they  have  selected  for  research. 
(See  part  II  (A)  through  (F)  and  indicate 
how  they  fulfill  the  following 
requirements). 

Applications  should  be  assembled  as 
follows: 

A.  Abstract 

Provide  a  one-page  summary  of  the 
proposed  project. 

B.  Goals,  Objectives,  and  Potential 
Usefulness  of  the  Project 

Include  an  overview  which  describes 
the  need  for  the  proposed  project; 
indicates  the  background  and 
significance  of  the  issue  area(s)  to  be 
researched  including  a  critique  of 
related  studies;  the  specific  questions  to 
be  investigated;  and  describes  how  the 
proposed  project  will  advance  scientific 
knowledge  and  policy  development  in 
the  area  of  children's  disability. 

C.  Methodology  and  Design 

Provide  a  description  and  justification 
of  how  the  proposed  research  project 
will  be  implemented,  including 
methodologies,  approach  to  be  taken, 
data  sources  to  be  used,  and  proposed 
research  and  analytic  plans.  Identify  any 
theoretical  or  empirical  basis  for  the 
methodology  and  approach  proposed. 

D.  Experience  of  Personnel/ 
Organizational  Capacity 

Briefly  describe  the  applicant’s 
organizational  capabilities  and 
experience  in  conducting  pertinent 
research  projects.  Identify  the  key  staff 
who  are  expected  to  carry  out  the 
research  project  and  provide  a 
curriculum  vitae  for  each  person. 
Provide  a  discussion  of  how  key  staff 
will  contribute  to  the  success  of  the 
project. 

E.  Budget 

Submit  a  request  for  Federal  funds 
using  Standard  Form  424A  and  provide 
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a  proposed  budget  using  the  categories 
listed  on  this  form. 

Part  rv.  Receipt  and  Processing  of 
Applications 

A.  Deadline  for  Submitting  of 
Applications 

The  closing  date  for  submittal  of 
applications  is  July  18, 1994. 

Applications  must  be  postmarked  or 
hand-delivered  to  the  application 
receipt  point  no  later  than  5  p.m.  on  the 
closing  date.  Applications  which  do  not 
meet  the  deadline  are  disqualified  and 
will  not  be  considered  further.  DHHS 
will  send  a  letter  to  this  effect  to  each 
late  applicant. 

An  application  will  be  considered  as 
meeting  the  deadline  if  it  is  either;  (1) 
Received  at,  or  hand-delivered  to,  the 
mailing  address  on  or  before  the  due 
date,  or  (2)  postmarked  before  midnight 
of  the  deadline  date  and  received  in 
time  to  be  considered  during  the 
competitive  review  process. 

Hand-delivered  applications  will  be 
accepted  Monday  through  Friday, 
excluding  Federal  holidays  during  the 
working  hours  of  9  a.m.  to  5  p.m.  in  the 
lobby  of  the  Hubert  H.  Humphrey 
building  located  at  200  Independence 
Avenue  SW.,  in  Washington,  DC.  No 
faxes  will  be  accepted.  When  hand¬ 
delivering  an  application,  call  690-8794 
from  the  lobby  for  pick  up.  A  staff 
person  will  be  available  to  receive 
applications. 

When  mailing  applications, 
applicants  are  strongly  advised  to  obtain 
a  legibly  dated  receipt  fi'om  a 
commercial  carrier  (such  as  UPS, 

Federal  Express,  etc.)  or  from  the  U.S. 
Postal  service  as  proof  of  mailing  by  the 
deadline  date.  If  there  is  a  question  as 
to  when  an  application  was  mailed, 
applicants  will  be  asked  to  provide 
proof  of  mailing  by  the  deadline  date. 
When  proof  is  not  provided,  an 
application  will  not  be  considered  for 
funding.  Private  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailing. 

DHHS  reserves  the  right  to  extend  the 
deadline  for,  all  proposals  due  to  acts  of 
God,  such  as  floods,  hurricanes,  or 
earthquakes;  or  if  there  is  a  widespread 
disruption  of  the  mail;  or  if  DHHS 
determines  a  deadline  extension  to  be  in 
the  best  interest  of  the  government. 
However,  DHHS  will  not  waive  or 
extend  the  deadline  for  any  applicant 
unless  the  deadline  is  waived  or 
extended  for  all  applicants. 

B.  Initial  Screening 

Applications  will  be  initially  screened 
for  compliance  with  the  timeliness  and 
completeness  requirements.  If  judged  in 


compliance,  the  application  then  will  be 
reviewed  by  government  personnel, 
augmented  by  outside  experts  where 
appropriate.  Three  (3)  copies  of  each 
application  are  required.  Applicants  are 
encouraged  to  send  an  additional  three 
(3)  copies  of  their  application  to  ease 
processing,  but  applicants  will  not  be 
penalized  if  these  extra  copies  are  not 
included.  There  is  a  limit  of  30  single- 
■spaced  typed  pages,  exclusive  of  forms, 
resumes,  and  budget  and  extraneous 
materials  such  as  videotapes  and 
brochures  should  not  be  included  and 
will  not  be  reviewed. 

C.  Review  Process  and  Evaluation 
Criteria 

Applications  will  be  evaluated  by  a 
panel  of  reviewers  according  to  the 
criteria  set  forth  below.  Consequently, 
applicants  should  take  care  to  ensure 
that  all  criteria  are  fully  addressed  in 
the  application.  The  relative  weights  are 
shown  in  parentheses. 

1.  Goals,  Objectives,  and  Potential 
Usefulness  of  the  Project  (40  points) 

The  potential  usefulness  of  the 
objectives  and  how  the  anticipated 
results  of  the  proposed  project  will 
advance  scientific  knowledge  and 
policy  development  in  the  area  of 
children’s  disability. 

2.  Methodology  and  Design  (35  points) 
The  appropriateness,  soundness,  and 

cost-effectiveness  of  the  methodology, 
including  research  design,  statistical 
techniques,  analytical  strategies, 
innovative  and  creative  selection  of 
existing  data  sets,  and  other  procedures. 

3.  Experience  and  Qualifications  of 
Personnel  (25  points) 

The  qualifications  and  experience  of 
the  project  personnel  for  conducting  the 
proposed  research  and  indications  of 
innovative  approaches  and  creative 
potential. 

Part  V.  Other  Notices  and  Requirements 

A.  Legislative  Authority 

The  authority  for  this  grant  is 
contained  in  section  1110  of  the  Social 
Security  Act  (42  U.S.C.  1310). 

B.  Applications  Regulations 

1.  “Grant  Programs  Administered  by 
the  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation”  (45  CFR  part 
63). 

2.  “Administration  of  Grants"  (45  CFR 
part  74). 

C.  Eligible  Applicants 

Any  university,  agency  of  state  or 
local  government,  or  other  agency 
whether  organized  as  a  for-profit  or  as 


a  not-for-profit  corporation.  However, 
for-profit  organizations  are  advised  that 
no  grant  funds  may  be  paid  as  profit  to 
any  recipient  of  a  grant  or  subgrant. 

Profit  is  any  amount  in  excess  of 
allowable  direct  or  indirect  costs  of  the 
grantee. 

D.  Effective  Date  and  Duration 

1.  The  grants  awarded  pursuant  to 
this  announcement  are  expected  to  be 
made  on  or  about  September  1, 1994 

2.  Projects  will  be  from  12  to  17 
months  in  duration. 

E.  Statement  of  Funds  Availability/ 
Award 

1.  A  total  of  $600,000  in  FY  1994 
funds  has  been  set  aside  for  grants  to  he 
awarded  as  a  result  of  this 
announcement.  Organizations 
submitting  applications  may  propose  a 
project  at  the  dollar  level  they  consider 
appropriate. 

2.  The  Government  may  make  awards 
in  the  $50,000  to  $100,000  range. 
Organizations  may  address  either  one  or 
more  questions  in  the  Issue  Area(s)  they 
have  selected  for  research  within  a 
single  application. 

3.  Nothing  in  this  application  should 
be  construed  as  committing  the 
Assistant  Secretary  to  dividing  available 
funds  among  all  qualified  applicants  or 
to  make  any  award.  The  selection  of  the 
final  awards  will  be  determined  by  the 
Assistant  Secretary  on  the  basis  of  the 
availability  of  funds  and  on  the 
combination  of  grant  applications  which 
best  address  the  Issue  Areas. 

4.  The  Assistant  Secretary  also 
reserves  the  right  to  make  additional 
awards  over  the  $600,000  indicated  in  1. 
above  starting  October  1, 1994  using 
Fiscal  Year  1995  funds.  These  awards 
will  also  be  in  the  $50,000  to  $100,000 
range  and  are  estimated  to  total 
$400,000. 

F.  Reports 

The  grantee  must  submit  annual 
progress  reports  and  a  final  report.  The 
specific  format  and  content  for  these 
reports  will  be  provided  by  the  project 
officer. 

G.  Application  Instructions  and  Forms 

Copies  of  applications  should  be 
requested  from  and  submitted  to:  Grants 
Officer,  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation,  U.S. 
Department  of  Health  and  Human 
Services,  room  405-F,  200 
Independence  Avenue,  SW., 
Washington.  DC  20201,  phone  (202) 
401-3951.  No  faxes  will  be  accepted. 
Questions  concerning  the  preceding 
information  should  be  submitted  to  the 
Grants  Officer  at  the  same  address. 
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H.  Federal  Domestic  Assistance  Catalog 

This  program  is  not  listed  in  the 
Catalog  of  Federal  Domestic  Assistance. 

f.  State  Single  Point  of  Contact  (E.O. 
12372) 

DHHS  has  determined  that  this 
program  is  not  subject  to  Executive 
Order  12372,  “Intergovernmental 
Review  of  Federal  Programs”,  nor  its 
implementing  regulations  at  45  CFR  part 
100.  Applicants  are  not  required  to  seek 
intergovernmental  review  of  their 
applications  within  the  constraints  of 
E.O. 12372. 

/.  Components  of  a  Complete 
Application 

A  complete  application  consists  of  the 
following  items  in  this  order: 

I.  Application  for  Federal  Assistance 
(Standard  Form  424); 

2.  Budget  Information — Non- 
Construction  Programs  (Standard 
Form  424A): 

3.  Assurances — Non-Construction 
Programs  (Standard  Form  424B): 

4.  Table  of  Contents: 

5.  Budget  Justification  for  Section  B 
Budget  Categories; 

6.  Proof  of  Non-Profit  Status,  if 
appropriate: 

7.  Copy  of  the  applicant’s  Approved 
Indirect  Cost  Rate  Agreement,  if 
necessary: 

8.  Project  Narrative  Statement; 

9.  Any  appendices  or  attachments; 

10.  Certification  Regarding  Drug-Free 
Workplace; 

11.  Certification  Regarding  Debarment. 
Suspension,  or  other  Responsibility 
Matters: 

12.  Certification  and,  if  necessary. 
Disclosure  Regarding  Lobbying; 

13.  Supplement  to  Section  II — Key 
Personnel; 

14.  Application  for  Federal  Assistance 
Checklist. 

Dated:  May  10. 1994. 

David  T.  Ellwood. 

Assistant  Secretary  for  Planning  and 
Evaluation. 

IFR  Doc.  94-12160  Filed  5-18-94;  8:45  ami 
BILLING  CODE  41S1-04-M 


Centers  for  Disease  Control  and 
Prevention 

[CDC-^11] 

RIN  0905-ZA48 

Announcement  of  Cooperative 
Agreement  for  the  Development  of  a 
National  Public  Health  Information 
Infrastructure  to  the  National  Public 
Health  Information  Coalition 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
availability  of  funds  for  fiscal  year  (FY) 
1994  for  a  sole  source  cooperative 
agreement  with  the  National  Public 
Health  Information  Coalition  (NPHIC)  to 
facilitate  the  exchange  and  sharing  of 
information,  methods,  and  techniques 
for  the  enrichment  and  improvement  of 
public  health  programs;  to  elicit  the 
cooperation  and  coordination  of  other 
national,  public,  private,  and  voluntary' 
agencies  in  promoting  public  health 
programs;  to  improve  communications 
and  coordination  among  public 
information  officers  at  State  health 
agencies;  and  to  provide  a  forum  for 
continuing  education  opportunities  in 
public  health  communications,  in 
particular,  communications  with  and 
through  the  news  media.  Approximately 
$115,000  will  be  available  in  FY  1994  to 
support  this  project  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  5  years.  Funding  estimates  may 
vary  and  are  subject  to  change. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  and  availability  of 
funds. 

The  purpose  of  this  cooperative 
agreement  is  to; 

(1)  Enrich  and  improve  public  health 
programs: 

(2)  Identify  methods  to  improve  the 
quality  and  process  of  communication 
among  members.  CDC,  and  other  Public 
Health  Service  agencies: 

(3)  Elicit  the  cooperation  and 
coordination  of  other  national,  public, 
private,  and  voluntary  agencies  in 
promoting  public  health  programs:  and 

(4)  Provide  a  forum  for  continuing 
education  opportunities  in  public  health 
communications. 

CDC  will: 

(1)  Provide  technical  assistance  and 
consultation  in  the  area  of  program 
development  and  implementation; 

(2)  Assist  in  the  support  of  an  annual 
conference  for  State,  regional,  and 
national  exchange  of  public  health 
information; 

(3)  Assist  NPHIC  in  the  selection  and 
performance  of  proposed  project 
activities; 


(4)  Participate  in  defining  the  scope  of 
training  needs  at  the  local.  State,  and 
territorial  levels,  and  review  proposed 
training  materials  to  address  those 
needs;  and 

(5)  Assist  in  the  development  of 
training  materials. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  “Healthy  People  2000"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Educational  and  Community-Based 
Programs.  (For  ordering  a  copy  of 
“Healthy  People  2000,”  see  the  section 
WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under 
Section  1704  (42  U.S.C.  300u-3]  of  the 
Public  Health  Service  Act,  as  amended. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  National  Public  Health  Information 
Coalition  (NPHIC).  No  other 
applications  are  solicited.  The  Program 
Announcement  and  application  kit  have 
been  sent  to  the  NPHIC. 

The  NPHIC  is  the  most  appropriate 
and  qualified  agency  to  provide  the 
service  specified  imder  this  cooperative 
agreement  because: 

A.  NPHIC  is  an  existing  network  of 
the  top  public  information  officers 
within  State  health  departments, 
providing  national  access  to  news  media 
for  coverage  of  health  emergencies  and 
unique  opportunities  to  tell  the  stories 
of  prevention. 

Through  its  executive  board  of  senior 
information  officers.  NPHIC  has  the 
experience  and  training  available  to 
identify  methods  to  improve  health 
communication  using  local  health 
departments,  other  independent 
partners,  and  Federal  agencies  to 
amplify  basic  public  health  messages. 

B.  NPHIC  has  the  established 
relationship  with  State  health 
departments  and  expertise  necessary  to 
carry  out  the  purpose  of  this  cooperative 
agreement. 

The  information  exchange  among 
NPHIC  members  makes  the  coalition  a 
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unique  organization  with  expert 
knowledge  of  disease  and  injury 
problems  at  the  national.  State,  and 
local  levels  which  can  elicit  the 
cooperation  and  coordination  of  other 
national,  public,  private,  and  voluntary 
agencies  in  promoting  public  health 
information.  • 

Executive  Order  12372  Review 

The  application  is  not  subject  to 
review  under  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  program  is 
93.283. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Announcement 
Number  411  and  contact  Georgia  Jang, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  MS-E13, 

Atlanta,  GA  30305,  telephone  (404) 
842-6814. 

A  copy  of  "Healthy  People  2000” 

(Full  Report,  Stock  No.  017-001-00474- 
0)  or  “Healthy  People  2000”  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  SUMMARY  may  be 
obtained  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

Dated:  May  13, 1994. 

Ladene  H.  Newton, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

|FR  Doc.  94-12213  Filed  5-18-94;  8:45  am) 
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Food  and  Drug  Administration 

[Docket  No.  94N-0171] 

Discovery  Experimentai  and 
Deveiopment,  Inc.;  Deprenyi  Gelatin 
Capsules  and  Liquid  (Deprenyl 
Citrate);  Proposal  to  Refuse  to 
Approve  a  New  Drug  Application; 
Opportunity  for  a  Hearing 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  proposes  to 
disapprove  a  new  drug  application 
(NDA)  for  Deprenyl  (deprenyl  citrate  or 
deprenyl),  submitted  by  Discovery 
Experimental  and  Development,  Inc., 
29949  S.R.  54  West,  Wesley  Chapel,  FL 
33543  (Discovery).  FDA  is  also 
providing  Discovery  notice  of  an 
opportunity  for  a  hearing  on  the 
proposal.  The  grounds  for  FDA’s 
proposed  refusal  to  approve  are 
numerous.  Most  importantly,  FDA 
concludes  that  there  is  insufficient 
information  to  determine  whether 
Discovery’s  deprenyl  citrate  is  safe  for 
use  or  will  have  the  effect  it  purports  or 
is  represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
proposed  labeling.  Discovery’s  deprenyl 
citrate  is  intended  for  the  treatment  of 
Alzheimer’s  disease. 

DATES:  A  hearing  request  is  due  on  or 
before  June  30, 1994;  data  and 
information  in  support  of  the  hearing 
request  are  due  on  or  before  July  18, 
1994. 

ADDRESSES:  A  request  for  hearing, 
supporting  data,  and  other  comments 
are  to  be  identified  with  Docket  No. 
94N-0171  and  submitted  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Megan  L.  Foster,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville,  MD  20855,  301- 
594-2041. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Discovery  has  submitted  an  NDA  for 
deprenyl  citrate  with  proposed  labeling 
for  the  treatment  of  Alzheimer’s  disease. 
Throughout  most  of  this  document,  the 
drug  product  is  referred  to  as  deprenyi 
citrate  or  deprenyi.  Occasionally, 
especially  when  referring  to  the  active 
drug  substance,  the  term  selegiline  is 
used  to  be  consistent  with  terms  and 


claims  made  in  the  NDA.  An  NDA  for 
another  deprenyi  product,  selegiline 
hydrochloride  (Eldepryl®)  held  by 
Somerset  Pharmaceuticals,  Inc. 
(Somerset),  was  approved  on  June  5, 

1989,  for  the  treatment  of  Parlunson’s 
disease.  The  Somerset  product,  1- 
deprenyl,  is  the  levorotatory  acetylenic 
derivative  of  phenethylamine. 

Discovery  claims  that  there  are: 

“four  distinct  functions  of  deprenyi  in 
helping  curb  or  delay  the  effects  of 
Alzheimer’s  disease,  and  could  very  well 
delay  the  onset  of  disease,  if  taken  as  a 
preventative. 

Function  1.  Deprenyi  causes  the  body  to 
naturally  produce  more  dopamine,  which 
normally  depletes  with  age,  which,  in  turn, 
assists  in  maintaining  healthy  brain  cells. 

Function  2.  Deprenyi  blocks  toxic  free 
radicals  from  breaking  down  dopamine, 
which  causes  further  degeneration  of  brain 
cells. 

Function  3.  Deprenyi  revives 
malfunctioning  and  dormant  brain  cells, 
bringing  back  lost  body  functions. 

Function  4.  Deprenyi  increases  the  body’s 
hormone  content,  which  improves  the  body’s 
molorability  and  the  immune  system  *  *  *.  ’ 
On  November  29, 1991,  Discovery 
submitted  NDA  20-242  with  data  and 
information  intended  to  demonstrate 
deprenyi  citrate’s  safety  and 
effectiveness  in  the  treatment  of 
Alzheimer’s  disease  and  proposed  that 
the  product  be  marketed  without 
prescription.  Discovery  submitted  a 
minor  amendment  on  December  6, 1991, 
providing  an  updated  table  of  contents 
and  some  revised  pages  in  the  NDA. 

On  January  17, 1992,  FDA  notified 
Discovery  by  letter  that  the  NDA  was 
not  acceptable  for  filing  under  21  CFR 
314.101  because  the  NDA  was  not 
sufficiently  complete  to  permit  a 
substantive  review.  FDA  described 
numerous  deficiencies  in  an  attachment 
to  the  letter. 

In  response  to  FDA’s  refusal  to  file. 
Discovery  requested  an  informal 
conference  with  FDA,  and  this  was  held 
on  November  16,  1992.  In  a  letter  to 
Discovery  dated  November  24, 1992, 
FDA  notified  Discovery  of  its  option  to 
amend  its  application  under  21  CFR 
314.101(a)(3)  and  file  it  over  protest, 
and  Discovery  did  this  on  December  7. 
1992. 

In  a  letter  dated  December  31, 1992, 
FDA  acknowledged  Discovery’s  request 
to  file  over  protest  and  stated  that  the 
application  would  be  reviewed  as  filed. 
(In  a  letter  dated  February  9, 1993, 
Discovery  objected  to  the  advice  given 
in  FDA’s  letters  of  November  24, and 
December  31, 1992,  that  an  NDA  filed 
over  protest  may  not  be  amended  once 
filed.) 

In  a  letter  to  Discovery  dated  August 
20,  1993,  FDA  concluded  that  the 
information  presented  by  Discovery  was 
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inadequate  and  that  the  application  was 
not  approvable  (21  CFR  314.120). 
Discovery  responded  with  a  letter  dated 
September  1, 1993,  requesting  a  time 
extension  of  180  days,  under  21  CFR 
314.120(a)(5),  to  consider  its  options 
regarding  its  application.  FDA  granted 
this  request.  In  a  letter  dated  March  1, 
1994.  and  received  by  FDA  March  7. 

1994,  Discovery  requested  the 
opportunity  for  a  hearing  under  21  CFR 
314.120(a)(3)  on  the  question  of  whether 
there  are  grounds  for  denying  approval 
of  NDA  20-242. 

II.  The  DeBciencies  in  NDA  20-242 

Discovery  is  required  to  submit, 
among  other  things,  “full  reports  of 
investigations  which  have  been  made  to 
show  whether  or  not  such  drug  is  safe 
fur  use  and  whether  such  drug  is 
effective  in  use,”  under  section 
505(b)(1)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
355(b)(1)),  as  well  as  all  information 
required  under  21  CFR  314.50. 

Discovery’s  NDA  20-242  provides 
insufficient  information  to  determine 
whether  Deprenyl  gelatin  capsules  and 
liquid  are  safe,  and  fails  to  include 
adequate  tests  by  all  methods 
reasonably  applicable  to  show  whether 
or  not  Deprenyl  gelatin  capsules  and 
liquid  are  safe;  the  NDA  lacks 
substantial  evidence  that  Deprenyl 
gelatin  capsules  and  liquid  will  have  the 
effect  they  are  represented  to  have;  and 
the  methods  used  in,  and  facilities  and 
controls  used  for,  the  manufacture, 
processing,  and  packing  of  Deprenyl 
gelatin  capsules  and  liquid  are 
inadequate  to  preserve  their  identity, 
strength,  quality,  and  purity  (section 
505(d)  of  the  act).  In  addition. 

Discovery’s  NDA  20-242  fails  to  include 
an  adequate  environmental  assessment, 
fails  to  include  proper  labeling  and 
bioavailability  data,  and  fails  to 
demonstrate  compliance  with  current 
good  manufacturing  practice 
regulations.  A  detailed  description  of 
these  deficiencies  follows. 

A.  The  Safety  of  Deprenyl 

Under  section  505(d)  of  the  act  and  21 
CFR  314.125(b)(2)  and  (b)(4).  Discovery 
fails  to  include  in  NDA  20-242  adequate 
tests  by  all  methods  reasonably 
applicable  to  show  whether  or  not 
Deprenyl  gelatin  capsules  and  liquid  are 
safe  for  use  under  the  conditions 
prescribed,  recommended,  or  suggested 
in  the  proposed  labeling,  and  sufficient 
information  about  Deprenyl  gelatin 
capsules  and  liquid  to  determine 
whether  they  are  safe  for  use  under  the 
conditions  prescribed,  recommended,  or 
suggested  in  the  proposed  labeling. 


1 .  Preclinical  Data 

Discovery  fails  to  include  either 
reports  of  the  complete  range  of  studies 
necessary  to  assess  the  pharmacological 
and  toxicological  profile  of  the  drug  (21 
CFR  314.50(d))  or  clinical  data  to 
obviate  the  need  for  such  studies. 

Discovery  fails  to  include  any  of  the 
required  toxicology  studies  such  as:  (1) 
Acute  and  subacute  studies  in  rodents 
and  nonrodents,  (2)  chronic  studies 
consisting  of  a  6-month  rodent  and  a  12- 
month  nonrodent  study,  (3)  a 
genotoxicity  screen,  (4)  studies  that 
examine  the  effects  of  the  drug  on 
reproduction,  and  (5)  carcinogenicity 
studies  (21  CFR  314.50(d)(2)).  Examples 
of  the  types  of  material  FDA  would 
review  are  described  in  “Guideline  for 
the  Format  and  Content  of  the 
Nonclinical/  Pharmacology/Toxicology 
Section  of  an  Application.” 

2.  Clinical  Data 

As  noted  above,  selegiline 
hydrochloride  (1-deprenyl)  is  currently 
being  marketed  as  Eldepryl®  by 
Somerset  for  the  treatment  of 
Parkinson’s  disease.  The  exclusivity 
period  for  this  application  expires  on 
June  6, 1994.  FDA  could  only  review 
NDA  20-242  as  an  application 
submitted  under  section  505(b)(1)  of  the 
act  because  until  the  exclusivity  period 
of  Eldepryl®  expires,  no  application 
submitted  under  section  505(b)(2)  or 
section  505(j)  of  the  act  which  refers  to 
Eldepryl®  can  be  approved. 

In  NDA  20-242,  Discovery  attempts  to 
use  the  previous  approval  of  Somerset’s 
selegiline  hydrochloride  product  as 
evidence  of  the  safety  of  its  deprenyl 
citrate  product.  The  mere  fact  of 
approval  may  not,  however,  be  used  in 
this  way.  Section  505(b)(1)  of  the  act 
requires  that  Discovery  submit  full 
reports  of  investigations  that  have  been 
made  to  show  its  product  is  safe.  Safety 
studies  of  Eldepryl®  are  not  available  to 
Discovery  for  use  in  satisfying  this 
requirement.  Moreover,  if  Discovery’s 
claims  that  Deprenyl  is  “purer,  more 
potent  and  more  effective”  than 
Eldepryl®  are  true,  such  differences 
could  reflect,  among  other  things, 
increased  absorption  or  rate  of 
absorption,  with  increased 
concentration  in,  or  rate  of  transmission 
of  the  drug  into  the  brain,  and  a  greater 
potential  for  adverse  events.  In  NDA  20- 
242,  no  safety  study  was  performed 
using  Discovery’s  product  and  there  was 
no  study  comparing  the  bioavailability 
of  Discovery’s  product  to  Eldepryd®. 
Accordingly,  FT)A  cannot  assess  its 
safety. 


B.  The  Effectiveness  of  Deprenyl 

Under  section  505(d)  of  the  act  and  21 
CFR  314.125(b)(5),  Discovery  has  failed 
to  provide  in  NDA  20-242  substantial 
evidence,  consisting  of  adequate  and 
well-controlled  studies,  that  Deprenyl 
gelatin  capsules  and  liquid  will  have  the 
effect  they  are  represented  to  have 
under  the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
proposed  labeling. 

The  proposed  labeling  in  Discovery’s 
application  claims  that  deprenyl  citrate 
demonstrates  a  “quantitative  and 
qualitative  improvement  in  cognitive 
functions  of  Alzheimer’s  patient?  as  a 
result  of  the  inhibition  of  MAO-B 
activity.”  To  support  this  claim. 
Discovery  includes  reprints  from  171 
articles  in  the  medical  and  scientific 
literature.  Although  some  of  these 
articles  pertain  to  deprenyl,  not  one 
study  used  Discovery’s  product  or  a 
product  with  a  known  bioavailability 
relationship  to  Discovery’s  product. 

Discovery  identified  12  of  these  171 
articles  as  evidence  of  the  effectiveness 
of  deprenyl  citrate  in  the  treatment  of 
Alzheimer’s  disease.  This  notice 
discusses  the  first  of  these  articles  in 
greater  detail  than  the  others  because  it 
has  many  characteristics  of  a  well- 
controlled  study  and,  if  the  report 
submitted  were  supplemented  with 
additional  information,  it  might  qualify 
as  an  adequate  and  well-controlled 
study  supporting  the  effectiveness  of  a 
deprenyl  drug  product  in  the  treatment 
of  Alzheimer’s  disease.  The  remaining 
11  studies  are  inherently  incapable  of 
being  regarded  as  substantial  evidence 
of  the  effectiveness  of  deprenyl  citrate 
in  the  treatment  of  Alzheimer’s  disease; 
these  are  therefore  summarized  only 
briefly  below’. 

1.  Mangoni,  A.,  et  al..  “Effects  of  a 
MAO-B  Inhibitor  in  the  Treatment  of 
Alzheimer  Disease,”  European 
Neurology,  31:100-107,  1991. 

i.  Design.  One  hundred  thirty-six 
patients  with  mild  to  moderate 
Alzheimer-type  disorders  were  enrolled 
in  a  3-month  randomized,  double-blind, 
placebo-controlled  trial.  They  were 
evaluated  at  baseline  and  months  1.2, 
and  3.  Of  the  enrolled  patients,  17 
dropped  out  following  randomization 
and  before  the  first  effectiveness 
assessment  (the  article  does  not  report 
the  number  from  each  group,  but  if 
original  randomization  created  two 
groups  of  approximately  equal  size,  i.e., 
68  in  each  group,  then,  based  on  the 
number  remaining  in  each  group  at  the 
end  of  the  study,  virtually  all  17  drop¬ 
outs  would  seem  to  have  been  from  the 
placebo  group).  Seven  more  (three  on 
deprenyl  and  four  on  placebo)  did  not 
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complete  3  months  of  therapy.  No 
explanation  is  given  for  the  17  early 
drop-outs  or  for  the  apparent  imbalance 
in  them.  The  seven  later  patients  were 
discontinued  for  poor  efficacy  (two 
deprenyl  patients,  four  placebo  patients) 
or  poor  compliance  (one  deprenyl 
patient).  There  was  thus  an  imbalance 
in  the  number  of  patients  treated  and 
analyzed:  65  L-deprenyl  (10  milligrams 
per  day)  and  47  placebo  patients  were 
included  in  the  final  analysis  of 
effectiveness. 

Effectiveness  measurements  were 
conducted  in  the  following  prefixed 
sequence:  (1)  Blessed’s  Dementia  Scale, 
(2)  digit  span  (Wechsler  Memory  Scale 
(WMS)),  (3)  Raskin  and  Crook’s 
Inventory  of  Psychic  and  Somatic 
Complaints  for  the  Elderly,  (4)  short 
story  (WMS) — immediate  recall,  (5) 
simple  copy  of  drawings,  (6)  Toulouse- 
Pieron  attention  test,  (7)  facilitated  copy 
of  drawings,  (8)  short  story  (WMS) — 
delayed  recall,  and  (9)  word  fluency. 
Measurements  were  taken  at  baseline, 
and  at  the  end  of  the  first  second,  and 
third  months. 

ii.  Results.  Based  on  an  analysis  of 
variance  betwreen  treatments  including 
all  four  test  occasions,  statistically 
significant  differences  are  reported 
favoring  L-deprenyl  over  placebo  on  all 
measurements  except  one  portion  of  the 
Toulouse-Pieron  attention  test. 

iii.  Discussion.  Taken  at  face  value, 
the  results  in  this  published  study 
suggest  a  positive  effect  of  L-deprenyl  in 
patients  with  Alzheimer’s  disease. 
However,  the  published  report  lacks 
many  of  the  details  needed  to  assess  a 
study.  Thus,  this  study,  as  published 
and  without  additional  information, 
cannot  contribute  to  fulfilling  the 
statutory  requirement  for  substantial 
evidence  of  effectiveness: 

(a)  Discovery  has  failed  to  provide 
data  from  a  bioequivalence  study 
demonstrating  that  the  rate  and  extent  of 
absorption  of  its  product  is  essentially 
identical  to  the  product  manufactured 
by  Chiesi  Farmaceutici  S.p.A.  (Parma, 
Italy)  used  in  the  Mangoni  study  (21 
CFR  320.21  and  314.126(d)). 

(b)  No  protocol  is  available  for  review 
to  determine  if  the  design  and  analysis, 
including  analysis  of  patients  not 
completing  the  study,  were  performed 
as  proposed  (21  CFR  314.50  and 
314.126(b)(1)). 

(c)  Measures  and  specific  procedures 
to  minimize  bias  (e.g.,  details  of 
randomization,  blinding,  maintenance 
of  patient  assignment  code)  are  not 
described,  and  no  explanation  for  the 
large  imbalance  in  initial  dropouts  is 
given  (21  CFR  314.126(b)(5)). 

(d)  Case  report  forms  or  data 
tabulations,  and  individual  patient  data 


on  safety  and  effectiveness  measures  are 
not  provided  (21  CFR  314.50  and 
314.126(a)). 

2.  Knoll,  J..  J.  Dallo,  and  T.  T.  Yen: 
“Striatal  Dopamine,  Sexual  Activity  and 
Lifespan.  Longevity  of  Rats  Treated  wdth 
(-)  Deprenyl,’’  Life  Sciences,  45:525-531, 
1989.  This  study  is  not  an  adequate  and 
well-controlled  clinical  study  of  the 
effectiveness  of  deprenyl  citrate  in  the 
treatment  of  Alzheimer’s  disease;  it  is  a 
study  in  rats,  not  a  clinical  study  (21 
U.S.C.  355(d);  see  21  CFR  314.126, 
passim). 

3.  Heinonen,  E.  H.,  et  al., 
“Pharmacokinetics  and  Metabolism  of 
Selegiline,”  Acta  Neurologica 
Scandinavia,  126:93-99, 1989.  This 
study  is  not  an  adequate  and  well- 
controlled  clinical  study  of  the 
effectiveness  of  deprenyl  citrate  in  the 
treatment  of  Alzheimer’s  disease;  the 
clear  objective  of  this  study  was  to  study 
the  pharmacokinetics,  not  the 
effectiveness,  of  selegiline  (deprenyl) 

(21  U.S.C.  355(d);  see  21  CFR  314.126, 
passim). 

4.  Shoulson,  I.,  et  al.  (The  Parkinson 
Study  Group).  “Effect  of  Deprenyl  on 
the  Progression  of  Disability  in  Early 
Parkinson’s  Disease,”  The  New  England 
Journal  of  Medicine,  321:1364-1370, 
1992.  This  study  is  not  an  adequate  and 
well-controlled  clinical  study  of  the 
effectiveness  of  deprenyl  citrate  in  the 
treatment  of  Alzheimer’s  disease;  it  was 
a  study  of  Parkinson's,  not  Alzheimer’s, 
disease  (see,  e.g.,  21  CFR  314.126(b)(6)). 

5. Tariot,  P.  N.,  et  al.,  “Cognitive 
Effects  of  L-Deprenyl  in  Alzheimer’s 
Disease,”  Psychopharmacology,  91:489- 
495,  1987.  This  allegedly  double-blind 
study  in  17  patients  is  not  an  adequate 
and  well-controlled  clinical  study  of  the 
effectiveness  of  deprenyl  citrate  in  the 
treatment  of  Alzheimer’s  disease.  There 
is  no  protocol  available  to  provide 
details  (21  CFR  314.126(b)(1)).  Despite 
the  lack  of  a  protocol,  it  is  clear  that  the 
study  did  not  use  a  randomized 
concurrent  control  (21  CFR 
314.126(b)(2))  or  other  means  of 
assuring  comparability  of  treatment  and 
control  groups  (21  CFR  314.126(b)(3)). 
Procedures  to  minimize  bias,  such  as 
blinding  are  not  described  (21  CFR 
314.126(b)(5)),  and  the  test  drug  is  not 
identified  (21  CFR  314.126(d)). 

6.  Tariot,  P.  N.,  et  al.,  “L-Deprenyl  in 
Alzheimer’s  Disease:  Preliminary 
Evidence  for  Behavioral  Change  with 
Monoamine  Oxidase  B  Inhibition,” 
Archives  of  General  Psychiatry,  44:427- 
433, 1987.  (This  is  a  preliminary'  report 
of  the  data  fi-om  the  'Tariot  study 
described  immediately  above.) 

7.  Tariot,  P.  N.,  et  al., 
“Tranylcypromine  Compared  with  L- 
Deprenyl  in  Alzheimer’s  Disease,” 


Journal  of  Clinical  Psycho¬ 
pharmacology,  8:23-27,  1988.  This 
seven-patient  study  is  not  an  adequate 
and  well-controlled  clinical  study  of  the 
effectiveness  of  deprenyl  citrate  in  the 
treatment  of  Alzheimer’s  disease;  its 
primary  purpose  was  to  investigate 
tranylcypromine,  a  drug  of  unknown 
effectiveness  in  the  treatment  of 
Alzheimer’s  disease  (see,  e.g.,  21  CFR 
314.126(b)(2)(iv)). 

8.  Sunderland,  T.,  et  al..  “Dose- 
Dependent  Effects  of  Deprenyl  on  CSF 
Monoamine  Metabolites  in  Patients  with 
Alzheimer’s  Disease,” 
Psychopharmacology,  91:293-296, 

1987.  This  study  is  not  an  adequate  and 
well-controlled  clinical  study  of  *he 
effectiveness  of  deprenyl  citrate  in  the 
treatment  of  Alzheimer’s  disease;  the 
clear  objective  of  this  study  was  to  study 
the  pharmacokinetics,  not  the 
effectiveness,  of  deprenyl  (21  U.S.C. 
355(d);  see  21  CFR  314.126,  passim). 

9.  Konradi,  C.,  P.  Riederer,  and  M.  B. 

H.  Youdim,  “Hydrogen  Peroxide 
Enhances  the  Activity  of  Monoamine 
Oxidase  Type-B  But  Not  of  Type-A:  A 
Pilot  Study,” /ournaf  of  Neural 
Transmission,  Suppl.  22:61-73, 1986. 
This  study  is  not  an  adequate  and  well- 
controlled  clinical  study  of  the 
effectiveness  of  deprenyl  citrate  in  the 
treatment  of  Alzheimer’s  disease;  its 
primary  purpose  was  the  study  of  the 
effects  in  certain  tissues  of  hydrogen 
peroxide,  not  deprenyl  citrate,  and  it  is 
not  a  clinical  study,  i.e.,  a  study  in 
human  patients  with  the  disease 
intended  to  be  treated  (21  U.S.C.  355(d); 
see  21  CFR  314.126,  passim). 

10.  Maurizi,  C.  P.,  “The  Therapeutic 
Potential  for  Tryptophan  and  Melatonin: 
Possible  Roles  in  Depression,  Sleep, 
Alzheimer’s  Disease  and  Abnormal 
Aging.”  Medical  Hypotheses,  31:233- 
242, 1990.  This  review  article  is  not  an 
adequate  and  well-controlled  clinical 
study  of  the  effectiveness  of  deprenyl 
citrate  in  the  treatment  of  Alzheimer’s 
disease;  it  is  not  the  report  of  an 
investigation,  and  moreover,  does  not 
even  mention  deprenyl  or  selegiline  (21 
U.S.C.  355(d);  see  21  CFR  314.126, 
passim). 

11.  Knoll,  J.,  “The(-)Deprenyl- 
Medication:  A  Strategy  To  Modulate  the 
Age-Related  Decline  of  the  Striatal 
Dopaminergic  System,”  Journal  of  the 
American  Geriatric  Society,  40:839-847, 
1992.  This  review  article  is  not  an 
adequate  and  well-controlled  clinical 
study  of  the  effectiveness  of  deprenyl 
citrate  in  the  treatment  of  Alzheimer’s 
disease  because  it  is  not  the  report  of  an 
investigation  (21  U.S.C.  355(d);  see  21 
CFR  314.126,  passim). 

12.  Martini,  E.,  et  al.,  “Brief 
Information  an  Early  Phase-Il-Study 
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with  Deprenyl  in  Demented  Patients,” 
Pharmacopsychiatry,  20:256-257, 1987. 
This  11 -patient  uncontrolled  study  is 
not  an  adequate  and  well-controlled 
clinical  study  of  the  effectiveness  of 
deprenyl  citrate  in  the  treatment  of 
Alzheimer’s  disease  because,  inter  alia, 
it  is  not  the  report  of  an  investigation 
that  permits  a  valid  comparison  with  a 
control  (21  CFR  314.126(b)(2)). 

C.  Methods,  Facilities,  and  Controls 
used  by  Discovery 

Discovery’s  application  is  not 
approvable  under  section  505(d)  of  the 
act  and  21  CFR  314.125(b)(1).  The 
methods  to  be  used  in,  and  the  facilities 
and  controls  used  for,  the  manufacture, 
processing,  packing,  and  holding  of  the 
drug  substance  and  the  drug  product  are 
inadequate  to  preserve  its  identity, 
strength,  quality,  purity,  stability,  and 
bioavailability. 

1.  Drug  Substance 

The  application  fails  to  contain 
adequate  information  concerning  the 
methods  used  in  the  synthesis, 
extraction,  isolation,  or  purification  of 
the  new  drug  substance  to  determine  its 
identity,  strength,  quality,  and  purity. 
The  many  items  of  information  required 
under  21  CFR  314.50(d)(1)  that  are 
absent  from  NDA  20-242  include,  but 
are  not  limited  to,  the  following: 

i.  A  full  description  of  the  physical 
emd  chemical  characteristics  of  the  drug 
substance,  including  adequate  proof  of 
structure  and  stereochemistry.  This 
characterization  should  be  for  the 
selegiline  base  and  citrate  (claimed  by 
the  applicant  to  be  a  unique  drug 
substance),  and  should  include 
elemental  analysis,  infra-red 
spectroscopy,  ultraviolet  spectroscopy, 
IH  and  13C  nuclear  magnetic  resonance 
(suitable  to  determine  characterization 
from  coupling,  peak  positions,  and  peak 
patterns),  a  specific  identity  test  for 
citrate  and  a  suitable  study  to 
demonstrate  that  a  1:1  citrate  salt  has 
actually  been  formed.  Examples  of  the 
types  of  material  FDA  would  review  are 
described  in  "Guideline  for  Submitting 
Supporting  Documentation  in  Drug 
Applications  for  the  Manufacture  of 
Drug  Substances,”  pp.  3-5.  In  addition, 
the  NDA  does  not  include  all  physical 
data  for  the  selegiline  citrate  and  a 
certificate  of  analysis  with  completed 
tests  for  all  proposed  specifications. 
Examples  of  the  types  of  material  FDA 
would  review  are  described  in 
“Guideline  for  Submitting  Samples  and 
Analytical  Data  for  Methods 
Validation,”  p.  5. 

ii.  An  adequate  description  of  the 
method  of  synthesis.  The  application 
lacks  manufacturing  procedures  or 


master  batch  formulas  with  quantities. 
Examples  of  the  types  of  material  FDA 
would  review  are  described  in 
“Guideline  for  Submitting  Supporting 
Documentation  in  Drug  Applications  for 
the  Manufacture  of  Drug  Substances,” 
e.g.,  pp.  11-18.  Discovery’s  argument 
that  its  manufacture  of  the  selegiline 
base  was  a  patented  process  that  expired 
in  1985  does  not  obviate  the  need  for 
Discovery  to  submit  complete 
manufacturing  information.  This 
information  is  required  regardless  of 
whether  or  not  the  patent  expired. 

iii.  A  list  of  in-process  controls 
describing  the  methods  used  to 
determine  the  completion  of  each 
reaction.  Examples  of  the  types  of 
material  FDA  would  review  are 
described  in  “Guideline  for  Submitting 
Supporting  Documentation  in  Drug 
Applications  for  the  Manufacture  of 
Drug  Substances,”  pp.  29-36. 

iv.  A  description  of  the  reagents, 
solvents,  and  materials  used  in  the 
synthesis  of  the  drug  substance. 
Examples  of  the  types  of  material  FDA 
would  review  are  described  in 
“Guideline  for  Submitting  Supporting 
Documentation  in  Drug  Applications  for 
the  Manufacture  of  Drug  Substances,”  p. 
10. 

V.  A  description  of  the  container 
closure  system  for  storage  and  shipping 
of  the  drug  substance.  The  application 
does  not  provide  the  name  of  the 
manufacturer  for  each  component  or  a 
letter  of  authorization  to  the 
manufacturer’s  drug  master  file. 
Examples  of  the  types  of  material  FDA 
would  review  are  described  in 
“Guideline  for  the  Format  and  Content 
of  the  Chemistry,  Manufacturing,  and 
Controls  Section  of  an  Application,”  pp. 
4-5.  See  also,  21  CFR  314.420(b). 

2.  Drug  Product 

i.  Components,  composition,  and 
formulation.  The  application  does  not 
identify  by  established  name,  if  any,  or 
complete  chemical  name,  each  of  the 
substances  used  as  components  of  the 
drug  product  including  each  substance 
used  in  the  synthesis,  extraction,  or 
other  method  of  preparation  of  the  new 
drug  substance.  The  specific  areas  of 
information  pertaining  to  drug  product 
components,  composition,  and 
formulation  required  by  21  CFR 
314.50(d)(l)(ii)  that  are  absent  from 
NDA  20-242  include  the  following:  (1) 

A  list  of  all  components  used  in  the 
manufacture  of  Ae  drug  product,  (2)  a 
statement  of  the  composition  of  the  drug 
product,  and  (3)  a  statement  of  the 
specifications  and  analytical  methods 
for  each  component. 

It  is  even  unclear  from  the  application 
what  dosage  form  Discovery  intends  to 


manufacture.  Tests  absent  from  the 
application  include  a  specific  identity 
test,  a  chiral  identity  test,  a  chiral  purity 
test,  an  assay  for  the  drug  substance, 
and  a  dissolution  test.  Such  tests  are 
necessary  to  permit  FDA  to  make  an 
assessment  of  the  drug  product. 

ii.  Drug  product  manufacture.  The 
application  fails  to  contain  a  description 
of  the  manufacturing  and  packaging 
procedure  and  in-process  control  for  the 
drug  product.  Also  absent  is  the  method 
of  sampling  for  quality  assurance.  (21 
CFR  314.50(d)(l)(ii)).  Examples  of  the 
types  of  material  FDA  would  review  are 
described  in  “Guideline  for  Submitting 
Documentation  for  the  Manufacture  of 
and  Controls  for  Drug  Products,”  pp.  4- 

7. 

iii.  Drug  product  laboratory  methods. 
The  application  fails  to  include 
specifications  and  analytical  methods  as 
are  necessary  to  assure  identity, 
strength,  quality,  and  purity  of  the  drug 
product  (21  CFR  314.50(d)(l)(ii)),  and  in 
particular  fails  to  include  a  full 
description  of  the  laboratory  methods 
that  will  be  used  to  check  each  lot  of  the 
finished  drug  product.  Sampling 
methods,  procedures,  and  a  rationale  for 
the  sampling  plan  are  not  provided,  and 
the  regulatory  specifications  and  test 
methods  for  the  drug  product  are  also 
not  provided.  Examples  of  the  types  of 
material  FDA  would  review  are 
described  in  “Guideline  for  Submitting 
Documentation  for  the  Manufacture  of 
and  Controls  for  Drug  Products,”  pp.  7- 

8. 

iv.  Drug  product  container  system, 
packaging,  and  controls.  The 
application  fails  to  provide  adequate 
information  with  respect  to  the 
characteristics  of,  and  the  test  methods 
employed  for,  the  container,  closure,  or 
other  component  parts  of  the  drug 
package  to  assure  their  suitability  for  the 
intended  use.  A  description  of  the 
packaging  procedures  and  in-process 
controls  for  the  drug  product  are  not 
included,  and  the  container/closure 
system  used  for  the  drug  product  is  not 
even  described  (21  CFR  314.50(d)(l)(ii)). 
Examples  of  the  types  of  material  FDA 
would  review  are  described  in 
“Guideline  for  Submitting 
Documentation  for  Packaging  for 
Human  Drugs  and  Biologies.” 

3.  Methods  Validation 

Discovery’s  application  fails  to 
include  adequate*  laboratory  test 
procedures  to  assure  that  the  finished 
drug  product  (or  drug  substance) 
conforms  to  appropriate  standards  of 
identity,  strength,  quality,  and  purity. 
Validations  of  the  test  methods  were  not 
performed.  Actual  samples  and  full 
information  pertaining  to  the  samples 
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were  not  submitted  to  the  NDA  at  the 
time  of  application  (21  CFR 
314.50(d)(l)(i)  and  (ii).  Examples  of  the 
types  of  material  FDA  would  review  are 
described  in  “Guideline  for  Submitting 
Samples  and  Analytical  data  for 
Methods  Validation.” 

4.  Reference  Standard 

The  application  lacks  information 
about  the  reference  standard  and  a 
sample  of  this  standard  for  the  active 
ingredient,  claimed  to  be  selegiline 
citrate  or  selegiline  base.  It  is  necessary 
that  the  physical  and  chemical 
properties  of  the  reference  standard  be 
described  to  ensure  its  integrity  to  serve 
as  such  (21  CFR  314.50{e)(l)(i)(c)). 
Examples  of  the  types  of  material  FDA 
would  review  are  described  in 
“Guideline  for  Submitting  Samples  and 
Analytical  Data  for  Methods 
Validation,”  p.  6.) 

5.  Stability 

The  application  fails  to  include  a  full 
description  of.  and  data  derived  from, 
studies  of  the  stability  of  the  drug.  The 
stability  of  the  drug  product  is  not 
demonstrated  in  the  container  closure 
system  proposed  for  use  (21  CFR 
314.50(d)(l)(ii);  see  also  21  CFR 
211.166.)  Examples  of  the  types  of 
material  FDA  would  review  are 
described  in  “Guideline  for  Submitting 
Documentation  for  the  Stability  of 
Human  Drugs  and  Biologies.” 

6.  Establishment  Locations 

The  application  fails  to  identify  and 
show  the  location  of  each  establishment 
conducting  a  part  of  the  manufacturing, 
processing,  packaging,  and  labeling 
operations  (21  CFR  314.50(d)(l)(i)  and 
(d)(l)(ii)).  Examples  of  the  types  of 
material  FDA  would  review  are 
described  in  “Guideline  for  Submitting 
Documentation  for  the  Manufacture  of 
and  Controls  for  Drug  Products,”  p.  4. 
The  application  lacks  a  clear  delineation 
of  the  operations  that  will  be  performed 
by  persons  other  than  Discovery.  For 
example,  the  contract  facility  used  for 
encapsulation  of  the  drug  substance 
solution  is  not  identified  in  the 
submission. 

7.  Environmental  Assessment 

A  complete  and  satisfactory 
environmental  assessment  is  required 
under  21  CFR  25.22(a)(14)  and 
314.50(d)(l)(iii),  and  failure  to  submit 
an  adequate  environmental  assessment 
is  grounds  for  FDA’s  refusal  to  approve 
an  NDA  (21  CFR  25.22(b)).  An  NDA 
must  contain  either  a  claim  for 
categorical  exclusion  under  21  CFR 
25.24  or  cm  environmental  assessment 
under  21  CFR  25.31a.  Discovery’s 


environmental  assessment  was  not  a 
claim  for  exclusion,  and  consisted  of  a 
one  paragraph  statement  that  is  facially 
unresponsive  to  the  requirements  of  21 
CFR  25.31a.  For  example,  the 
environmental  assessment  in  NDA  20- 
242  does  not  provide  an  identiheation 
of  chemical  substances  that  are  the 
subject  of  the  proposed  action. 

D.  The  Labeling  of  Deprenyl 

The  application  is  not  approvable 
under  section  505(d)  of  the  act.  as  well 
as  21  CFR  314.125(b)(8),  because  the 
proposed  labeling  does  not  comply  with 
requirements  for  labels  and  labeling  set 
forth  in  21  CFR  Part  201  and  21  CFR 
314.50.  The  proposed  labeling  fails  to 
meet  the  statutory  and  regulatory 
requirements  in  numerous  ways, 
including,  but  not  limited  to,  the 
following: 

1 .  Labeling  to  be  used  for  the 
packaged  drug  product  is  not  provided 
in  the  application  (21  CFR 
314.50(e)(2)(ii)). 

2.  Labeling  to  be  used  for  shipment 
and  storage  of  the  bulk  drug  substance 
(see  21  CFR  201.122),  as  well  as  all 
labeling  required  to  demonstrate 
compliance  with  current  good 
manufacturing  practice  (CGMP) 
regulations  (see.  e.g.,  21  CFR  211.122), 
are  not  provided  in  the  application. 

3.  The  proprietary  name  or 
designation  of  the  drug  product  is  not 
properly  accompanied  by  the  proper 
established  name  of  the  drug  substance 
in  the  label  or  labeling  of  the  drug 
product  (21  CFR  201.10(g)(1)). 
Furthermore,  the  name  “deprenyl”  (as 
the  base,  hydrochloride,  or  citrate  salt) 
is  not  acceptable  as  the  established, 
name  of  the  drug  (see  21  CFR  299.4). 

E.  The  Bioavailability  or  Bioequivalence 
of  Deprenyl 

The  application  is  not  approvable 
under  section  505(d)  of  the  act  and  21 
CFR  314.125(b)(9)  because  it  does  not 
contain  bioavailability  or 
bioequivalence  data  required  under  21 
CFR  part  320.  The  application  must 
contain  either  of  the  following:  (1) 
Evidence  demonstrating  the  in  vivo 
bioavailability  of  the  drug  product  or  (2) 
information  which  w'ould  permit  the 
agency  to  waive  demonstration  of  in 
vivo  bioavailability.  Discovery 
submitted  neither  and  therefore  has  not 
fulfilled  the  requirements  for  the  human 
pharmacokinetics  and  bioavailability 
section  of  the  NDA  as  required  bv  21 
CFR  314.50(d)(3)  and  320.21(a).  ’ 

Discovery  contends  that  it  is  entitled 
to  a  waiver  of  the  demonstration  of  in 
vivo  bioavailability  because  the  drug 
and  its  metabolites  are  not  measurable 
in  plasma  “at  their  designated  levels.” 


This  contention  is  incorrect,  as  shown 
in  two  articles  that  provide  information 
on  metabolites.  (See,  Salonen,  J.  S., 
“Determination  of  the  Amine 
Metabolites  of  Selegiline  in  Biological 
Fluids  by  Capillary  Gas  i 

Chromatography,”  Journal  of  ’ 

Chromatography,  527:163-168, 1990: 
Heinonen,  E.  H.,  and  R.  Lammintausta, 

“A  Review  of  the  Pharmacology  of 
Selegiline,”  Acta  Neurologica 
Scandinavia,  Suppl.,  136:44-59, 1990.) 

Discovery  also  states  in  the 
application  that  “(djue  to  the 
stereospecificity  and  low  (cerebrospinal 
fluid]  concentration  of  the  L- 
amphetamine  metabolites  recovered 
during  this  trial,  these  metabolites  do 
not  contribute  to  the  clinical  efficacy  of 
deprenyl,  nor  do  they  pose  any  risk  to 
the  patient  after  extended  use.”  This 
statement  is  not  substantiated  in 
Discovery’s  application  and,  while 
taken  in  part  from  an  earlier  article  by 
Heinonen  (Heinonen,  E.  H.,  et  al., 
“Pharmacokinetics  and  Metabolism  of 
Selegiline,”  Acta  Neurologica 
Scandinavia,  126:93-99, 1989)  is  at 
odds  with  the  information  described  in 
the  1990  article  by  Heinonen  which, 
states  that  desmethylselegiline  may 
contribute  to  the  pharmacological 
activity  during  selegiline  treatment. 

F.  Discovery’s  Compliance  with  CGMP’s 

The  application  is  not  approvable 
under  section  505(d)  of  the  act  and  21 
CFR  314.125(b)(13)  because  the  methods 
to  be  used  in,  and  the  facilities  and 
controls  used  for.  the  manufacture, 
processing,  packing,  and  holding  of  the 
drug  substance  and  drug  product  do  not 
comply  with  the  CGMP  regulations  (21 
CFR  parts  210  and  211). 

Between  February  25  and  March  2, 
1993,  FDA  investigators  made  an 
inspection  of  Discovery’s  establishment 
in  Wesley  Chapel,  FL,  and  observed 
numerous  violations  of  the  CGMP 
regulations.  The  following  are  among 
numerous  CGMP  violations  observed 
during  the  February  through  March. 
1993,  inspection: 

1.  Discovery  lacks  adequate  standard 
operating  procedures  with  regard  to:  (i) 
Responsibilities  of  the  quality  control 
unit  (21  CFR  211.22);  (ii)  cleaning  and 
maintenance  of  equipment  used  in 
manufacturing  products  (21  CFR 
211.67):  (iii)  receipt  and  handling  of 
components  (21  CFR  211.82);  (iv) 
production  and  process  control,  e.g., 
weighing  components  (21  CFR  211.101); 
(v)  in-process  controls  or  testing  (21 
CFR  211.110). 

2.  Discovery  lacks  a  wnitten  stability 
program.  Additionally,  Discovery  could 
locate  no  records  documenting  stability 
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testing  of  selegiline  citrate  (21  CFR 
211.166). 

3.  Discovery  could  not  produce  batch 
production  records  showing 
manufacture  of  the  one  bat^  produced, 
which  was  intended  by  the  firm  for  use 
in  clinical  trials  (21  CFR  211.188). 

Until  it  can  be  verified  in  a 
subsequent  inspection  that  Discovery  is 
operating  in  comphance  with  the  CGMP 
regulations  in  21  CFR  parts  210  and  211, 
the  agency  cannot  conclude  that  the 
methods,  facilities,  and  controls  used 
for  the  production  of  the  proposed  drug 
product(s)  are  adequate  to  assure  the 
identity,  strength,  quality,  and  purity  of 
the  drug  product. 

G.  Conclusion 

FDA  proposes  to  refuse  to  approve 
Discovery’s  NDA  20-242  on  the  grounds 
that  Discovery  has  failed  to  provide 
adequate  evidence  of  safety, 
effectiveness,  proper  methods,  facilities 
and  controls,  environmental  assessment, 
proper  labeling,  bioavailability  data,  and 
compliance  with  CGMP  regulations. 
Discovery  has  failed  to  submit  the 
appropriate  studies  and  information 
necessary  for  the  approval  of  its 
product. 

III.  Notice  of  Opportunity  for  a  Hearing 

The  Director  of  the  Center  for  Drug 
Evaluation  and  Research  (the  Director) 
has  evaluated  the  information  discussed 
above  and,  on  the  grounds  stated,  is 
proposing  to  refuse  to  approve  NDA  20- 
242. 

Therefore,  notice  is  given  to  Discovery 
and  to  all  other  interested  persons  that 
the  Director  proposes  to  issue  an  order 
imder  section  505(d)  of  the  act,  refusing 
to  approve  NDA  20-242.  The  Director 
finds  that,  (1)  the  investigations,  reports 
of  which  are  required  to  be  submitted 
pursuant  to  21  U.S.C.  355(b),  do  not 
include  adequate  tests  by  all  methods 
reasonably  applicable  to  show  whether 
or  not  Discovery’s  deprenyl  citrate 
product  is  safe  for  use  under  the 
conditions  prescribed,  recommended,  or 
suggested  in  the  proposed  labeling 
thereof;  (2)  the  results  of  such  tests  do 
not  show  that  Discovery’s  deprenyl 
citrate  product  is  safe  for  use  under 
such  conditions;  (3)  the  methods  used 
in,  and  the  facilities  and  controls  used 
for,  the  manufacture,  processing,  and 
packaging  of  Discovery’s  deprenyl 
citrate  product  are  inadequate  to 
preserve  its  identity,  strength,  quality, 
and  purity;  (4)  upon  the  basis  of  the 
information  submitted  to  the  Director  as 
part  of  the  application,  and  upon  the 
basis  of  any  other  information  before  the 
Director  with  respect  to  Discovery’s 
deprenyl  citrate  product,  the  Director 
has  insufficient  information  to 


determine  whether  Discovery’s  deprenyl 
citrate  product  is  safe  for  use  under 
such  conditions;  (5)  evaluated  on  the 
basis  of  the  information  submitted  to  the 
Director  as  part  of  the  application  and 
any  other  information  before  the 
Director  with  respect  to  Discovery’s 
deprenyl  citrate  product,  there  is  a  lack 
of  substantial  evidence  that  the  drug 
will  have  the  effect  it  purports  or  is 
represented  to  have  under  the 
conditions  or  use  prescribed, 
recommended,  or  suggested  in  the 
proposed  labeling  thereof;  and  (6)  based 
on  a  fair  evaluation  of  all  material  facts, 
the  proposed  labeling  is  false  and 
misleading. 

In  accordance  with  section  505  of  the 
act  and  21  CFR  part  314,  the  applicant 
is  hereby  given  an  opportunity  for  a 
hearing  to  show  that  approval  of  the 
NDA  should  not  be  refused. 

An  applicant  who  decides  to  seek  a 
hearing  shall  file:  (1)  On  or  before  June 
20, 1994,  a  written  notice  of  appearance 
and  request  for  hearing,  and  (2)  on  or 
before  July  18, 1994,  the  data, 
information,  and  analyses  relied  on  to 
demonstrate  that  there  is  a  genuine 
issue  of  material  fact  to  justify  a  hearing, 
as  specified  in  21  CFR  314.200.  Any 
other  interested  person  may  also  submit 
comments  on  this  notice.  The 
procedures  and  requirements  governing 
this  notice  of  opportunity  for  a  hearing, 
a  notice  of  appearance  and  request  for 
a  hearing,  information  and  analyses  to 
justify  a  hearing,  other  comments,  and 
a  grant  or  denial  of  a  hearing  are 
contained  in  21  CFR  314.200  and  in  21 
CFR  part  12. 

The  failure  of  the  applicant  to  file  a 
timely  written  notice  of  appearance  and 
request  for  hearing,  as  required  by  21 
CFR  314.200,  constitutes  an  election  by 
that  person  not  to  use  the  opportunity 
for  a  hearing  concerning  the  proposed 
action,  and  a  waiver  of  any  contentions 
concerning  the  legal  status  of  that 
person’s  drug  products.  Any  new  drug 
product  marketed  without  an  approved 
NDA  is  subject  to  regulatory  action  at 
any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  present  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  a  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  that  precludes  the  refusal  to 
approve  the  application,  or  when  a 
request  for  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person  who  requests  the 


hearing,  making  findings  and 
conclusions,  and  denying  a  hearing. 

All  submissions  pursuant  to  this 
notice  of  opportunity  for  a  hearing  are 
to  be  filed  in  four  copies.  Except  for  data 
and  information  prohibited  from  public 
disclosure  under  21  U.S.C.  331(j)  or  18 
U.S.C.  1905,  the  submissions  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  505  (21  U.S.C.  355))  and  under 
authority  delegated  to  the  Director  of  the 
Center  for  Drug  Evaluation  and  Research 
(21  CFR  5.82). 

Dated:  May  5, 1994. 

Murray  M.  Lumpkin, 

Acting  Director,  Center  for  Drug  Evaluation 
and  Research. 

[FR  Doc.  94-12196  Filed  5-18-94;  8:45  am) 
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Centers  for  Disease  Control  and 
Prevention 

RIN  0905-2A47 

[Announcement  No.  436] 

Cooperative  Agreement  for  National 
Laboratory  Training  Network;  State 
Public  Health  Laboratories 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  a  cooperative  agreement 
program  for  the  purpose  of  supporting 
the  National  Laboratory  Training 
Network  (NLTN)  for  public  health 
laboratories. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,”  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  annoimcement 
is  related  to  the  priority  areas  of 
Occupational  Safety  and  Health,  HIV 
Infections,  Sexually  Transmitted 
Diseases,  Immunization  and  Infectious 
Diseases.  (For  ordering  a  copy  of 
"Healthy  People  2000,”  see  the  Section 
"Where  to  Obtain  Additional 
Information.”) 

Authority:  This  program  is  authorized 
under  section  317(k)(3)l42  U.S.C.  247b(k)(3)l 
of  the  Public  Health  Service  Act,  as  amended. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
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products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Eligible  applicants  are  the  Public 
Health  Laboratories  of  States,  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
U.S.  Virgin  Islands,  the  Federated  States 
of  Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau.  No  other  applications  will  be 
solicited. 

Availability  of  Funds 

Approximately  $600,000  will  be 
available  to  State  Public  Health 
Laboratories  during  FY  1994  to  support 
seven  Area  Laboratory  Training  Alliance 
(ALTA)  cooperative  agreements  for  a  12- 
month  budget  period  within  a  5-year 
project  period.  It  is  estimated  that 
$85,000  of  the  total  funding  will  be 
available  fdr  each  State  Public  Health 
Laboratory  in  each  subsequent  year. 

Continuation  awards  within  the  5- 
year  project  period  will  be  made  on  the 
basis  of  satisfactory  progress  in  meeting 
project  objectives  and  will  be  subject  to 
availability  of  funds.  The  funding 
estimate  outlined  above  may  vary  and  is 
subject  to  change. 

Under  section  317  of  the  Public 
Health  Service  Act,  as  amended,  direct 
assistance  (DA)  may  be  requested  in  lieu 
of  cash.  When  direct  assistance  is 
requested  in  lieu  of  cash,  it  is  estimated 
that  $75,000  DA  and  $10,000  financial 
assistance  (FA)  will  be  available  in  each 
subsequent  year. 

Purpose 

The  purpose  of  these  cooperative 
agreements  is:  (1)  To  assist  State  Public 
Health  Laboratories  in  providing 
effective  coordination  of  laboratory 
training  for  the  States  within  each 
ALTA,  and  (2)  to  assist  State  Public 
Health  Laboratories  in  supporting  the 
NLTN  to  increase  training 
opportunities,  including  HIV/rctrovirus 
and  multi-drug  resistant  TB  testing 
procedures,  for  laboratorians. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipients 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  conducting 
activities  under  B.  (CDC  Activities). 

A.  Recipient  Activities 

1.  Provide  utilities  and  adequate 
office  space  to  support  the  Area 
Resource  Offi(.e  (ARO). 


2.  Conduct  training  needs 
assessments,  analyze  data,  and  make 
recommendations  for  training  to  meet 
identified  needs. 

3.  Develop  and  maintain  a  resource 
roster  of  content  specialists  and  training 
materials. 

4.  Promote  area  development  of 
training  materials  and  maintenance  of  a 
resource  library. 

5.  Coordinate  the  area  alliance 
training  calendar. 

6.  Establish  a  communication  network 
among  the  States  in  the  area  training 
alliance  and  with  the  NLTN. 

7.  Provide  leadership  in  the  delivery 
of  laboratory  training  workshops  and 
seminars. 

8.  Provide  leadership  in  analyzing  the 
overall  effectiveness  of  the  ALTA  in 
meeting  the  training  needs  of  the 
Nation’s  laboratorians. 

B.  CDC  Activities 

1 .  Collaborate  with  the  ALTA  in 
assessing  and  analyzing  laboratory 
training  needs  in  the  States. 

2.  Provide  input  for  the  roster  of 
educational  and  technical  experts  who 
develop  and  deliver  laboratory  training. 

3.  Serve  as  a  collaborator  in  the 
design,  development,  promotion,  and 
evaluation  of  laboratory  training 
materials. 

4.  Collaborate  in  the  development  of 
the  ALTA  calendars. 

5.  Participate  in  the  communication 
network  established  for  the  ALTA. 

6.  Collaborate  in  the  development  and 
delivery  of  laboratory  training 
workshops  and  seminars. 

7.  Collaborate  in  analyzing  the  overall 
effectiveness  of  the  ALTA. 

8.  Provide  direct  assistance  (DA)  in 
lieu  of  cash. 

Evaluation  Criteria  -• 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Review  Criteria  of  Competing 
Application 

a.  Proposed  Program — 30% 

The  proposal  clearly  demonstrates  the 
applicant’s  understanding  of  the  issues 
described  in  the  Program 
Announcement  (included  in  the 
application  kit)  and  demonstrates 
knowledge  of,  and  experience  in, 
conducting  laboratory  training  need 
assessments:  maintaining  resource 
rosters  for  content  specialists  and 
training  materials;  coordinating  area 
training  alliances;  and  establishing 
communication  networks  among  States. 
The  proposal  should  describe  project 
objectives  that  fit  the  objectives  outlined 


in  the  application  and  the  plan 
submitted  must  demonstrate  an 
appropriate  emphasis  on  collaboration. 

b.  Technical  Merit — 20% 

The  proposal  demonstrates  technical 
merit  in  the  approaches  to  be  used  in 
accomplishing  the  activities  as  outlined 
in  the  Program  Announcement. 

c.  Proposal  Adequacy — 20% 

The  proposal  demonstrates  adequacy 
of  the  plan  to  address  the  long-term 
objectives  and  appropriateness  of  the 
timelines  to  accomplish  the  activities 
outlined  in  the  Program  Announcement. 

d.  Applicant  Capability — 20% 

The  proposal  demonstrates  adequacy 
to  provide  utilities  and  space  for  the 
ARO  staff.  The  facilities,  space,  and 
equipment  necessary  for  conducting  the 
project  are  available  and  adequate. 

e.  Program  Personnel — 10% 

The  proposal  describes  qualifications 
of  professional  and  support  staff  that  are 
commensurate  with  necessary  levels  of 
expertise  to  successfully  conduct  project 
activities. 

f.  Program  Budget 

The  proposal  demonstrates 
appropriateness  and  justification  of  the 
requested  budget  relative  to  the 
activities  proposed. 

2.  Review  of  Non-Competing 
Applications 

Continuation  awards  within  the 
project  period  will  be  based  on; 

a.  Availability  of  funds; 

b.  Satisfactory  progress  made  in 
meeting  project  objectives: 

c.  Objectives  for  the  new  budget 
period  that  are  realistic,  specific,  and 
measurable; 

d.  Proposed  changes  on  objectives, 
methods  of  operation,  need  for  grant  or 
cooperative  agreement  support,  and/or 
evaluation  procedures  that  will  lead  to 
achievement  of  project  objectives;  and 

e.  The  budget  request  is  clearly 
justified  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds. 

Executive  Order  12372  Review 

This  application  is  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  bv  Executive 
Order  (E.O.)  12372. 

E.0. 12372  sets  up  a  system  for  State 
and  local  government  review  of 
proposed  Federal  assistance 
applications.  The  applicant  should 
contact  their  State  Single  Point  of 
Contact  (8POC)  as  early  as  possible  to 
alert  them  to  the  prospective  application 
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and  receive  any  necessary  instructions 
on  the  State  process.  For  proposed 
projects  serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
for  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  ^ould  forward 
them  to  Elizabeth  M.  Taylor,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Invention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  305, 
Mailstop  E-16,  Atlanta,  GA  30305,  no 
later  than  60  days  after  the  application 
deadline.  The  granting  agency  does  not 
guarantee  to  “accommodate  or  explain” 
State  process  recommendations  it 
receives  after  that  date. 

Public  Health  Systems  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Niunber 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  OMB  Control  Number  0937-0189) 
must  be  submitted  to  Elizabeth  M. 
Taylor,  Grants  Management  Officer, 
Grants  Management  Branch,  Attention: 
Marsha  D.  Driggans,  Grants  Management 
Specialist,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC),  255  East  Paces  Ferry 
Road,  NE.,  Room  305,  Mailstop  E-16, 
Atlanta,  GA  30305,  on  or  before  June  30, 
1994. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  fi-om  a  commercid  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  in  the  current  competition  and  will 
bo  returned  to  the  applicant. 


Where  To  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures 
are  contain  in  the  application  package. 
Business  management  technical 
assistance  may  be  obtained  from  Marsha 
D.  Driggans,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  305,  Mailstop  E^16,  Atlanta,  GA 
30305,  telephone  (404)  842-6523. 
Programmatic  technical  assistance  may 
be  obtained  from  Patricia  T.  Kent, 
Division  of  Laboratory  Systems,  Public 
Health  Practice  Program  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  477  Buford  Highway,  NE., 
Mailstop  G-25,  Atlanta,  GA  30341- 
3724,  telephone  (404)  488-7660. 

A  copy  of  “Healthy  People  2000” 

(Full  Report,  Stock  No.  017-001-00474- 
0)  or  “Healthy  People  2000”  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  INTRODUCTION  may  be 
obtained  through  the  Superintendent  of 
Documents,  Govermnent  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

D.ited:  May  13, 1994. 

Ladcne  H.  Newton, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Pivvention  (CDC). 

[FR  Doc.  94-12254  Filed  5-18-94:  8:45  am] 
BILUNG  CODE  4163-18-e 


Health  Resources  and  Services 
Administration 

Final  Minimum  Percentages  for  “High 
Rate”  and  “Significant  Increase  in  the 
Rate”  for  Implementation  of  the 
General  Statutory  Funding  Preference 
for  Advanced  Nurse  Education  Grants 
for  Fiscal  Year  1994 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  minimum  percentages  for  “high 
rate”  and  “significant  increase  in  the 
rate”  for  implementation  of  the  general 
statutory  funding  preference  for 
Advanced  Nurse  Education  Grants  for 
fiscal  year  (FY)  1994,  funded  under  the 
authority  of  section  821,  title  VIII  of  the 
Public  Health  Service  Act,  as  amended 
by  the  Nurse  Education  and  Practice 
Improvement  Amendments  of  1992,  title 
II  of  the  Health  Professions  Education 
Extension  Amendments  of  1992,  Public 
Law  102—408,  dated  October  13, 1992. 

Purpose 

Section  821  of  the  Public  Health 
Service  Act,  as  implemented  by  42  CFR 


part  57,  subpart  Z,  authorizes  assistance 
to  meet  the  costs  of  projects  to:  (1)  Plan, 
develop  and  operate  new  programs,  or 
(2)  significantly  expand  existing 
programs  leading  to  advanced  degrees 
that  prepare  nurses  to  serve  as  nurse 
educators  or  public  health  nurses,  or  in 
other  clinical  nurse  specialties 
determined  by  the  Secretary  to  require 
advanced  education.  The  period  of 
Federal  support  should  not  exceed  3 
years. 

Statutory  General  Preference 

As  provided  in  section  860(e)(1)  of  the 
PHS  Act,  preference  will  be  given  to  any 
qualified  applicant  that — 

(A)  Has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal  focus  of 
serv  ing  residents  of  medically  underserved 
communities;  or 

(B)  During  the  2-year  period  preceding  the 
fiscal  year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in  tlie  rate 
of  placing  graduates  in  such  settings. 

This  preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  proposals  recommended 
for  approval  by  the  peer  review  group. 

Final  Minimum  Percentages  for  “High 
Rate”  and  “Significant  Increase  in  the 
Rate” 

A  proposed  notice  was  published  in 
the  Federal  Register  on  September  29, 
1993  at  58  FR  50943.  Two  comments 
were  received  prior  to  the  end  of  the 
comment  period.  The  conunents  will  be 
discussed  below.  Comments  on  issues 
that  were  not  specifically  proposed  for 
public  comment  are  not  addressed  in 
this  notice. 

One  respondent  suggested  that 
“significant  increase  in  the  rate”  should 
be  defined  as  a  25  percent  increase 
rather  than  a  50  percent  increase  as  was 
proposed,  because  a  large  program 
would  have  a  difficult  time  showing  a 
50  percent  increase.  The  definition  of 
“significant  increase  in  the  rate”  will 
remain  at  50  percent  because  a  program 
is  required  to  meet  only  one  of  the  two 
criteria  in  the  statutory  preference  in 
order  to  receive  the  funding  preference. 
If  a  large  program  can  demonstrate  that 
30  percent  of  the  graduates  have  been 
placed  in  medically  underserved 
communities  (“high  rate”),  the 
application  can  receive  the  funding 
preference  without  emy  increase  in  the 
rate  of  placing  students  in  medically 
underserv'ed  communities. 

The  respondent  also  recommended 
deletion  of  the  requirement  that  15 
percent  of  graduates  from  the  most 
recent  year  should  be  working  in  thesa 
settings  to  receive  the  preference  based 
on  "significant  increase  in  the  rate,” 
because  the  statute  does  not  require  this 
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provision.  The  15  percent  requirement 
is  intended  to  emphasize  provision  of 
substantial  care  in  medically 
underserved  communities  and  will  be 
retained. 

The  final  minimum  percentages  for 
“high  rate”  and  “significant  increase  in 
the  rate”  remain  as  proposed  and  are 
presented  below. 

“High  rate”  is  defined  as  a  minimum 
of  30  percent  of  graduates  in  academic 
year  1991-92  or  academic  year  1992-93, 
whichever  is  greater,  who  spend  at  least 
50  percent  of  their  worktime  in  clinical 
practice  in  the  specified  settings.  Public 
health  nurse  graduates  can  be  counted 
if  they  identify  a  primary  work 
affiliation  at  one  of  the  qualified  work 
sites.  Graduates  who  are  providing  care 
in  a  medically  underserved  community 
as  a  part  of  a  fellowship  or  other 
educational  experience  can  be  counted. 

“Significant  increase  in  the  rate” 
means  that,  between  academic  years 
1991-92  and  1992-93,  the  rate  of 
placing  graduates  in  the  specified 
settings  has  increased  by  a  minimum  of 
50  percent  and  that  not  less  than  15 
percent  of  graduates  from  the  most 
recent  year  are  working  in  these 
settings. 

Additional  Information 

If  additional  programmatic 
information  is  needed,  please  contact: 
Dr.  Thomas  P.  Phillips,  Chief,  Advanced 
Nursing  Education  Branch,  Division  of 
Nursing,  Bureau  of  Health  Professions, 
Health  Resources  and  Ser\’ices 
Administration,  Parklawn  Building, 
room  9-36,  5600  Fishers  Lane, 

Rockville,  Maryland  20857,  Telephone  : 
(301)  443-6333  FAX:  (301)  443-8586. 

This  program.  Advanced  Nurse 
Education  Grants,  is  listed  at  93.299  in 
the  Catalog  of  Federal  Domestic 
Assistance.  It  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Dated:  May  12. 1994. 

John  H.  Kelso, 

Acting  Adminiatrator. 

(FR  Doc.  94-12151  Filed  5-18-94;  8:45  am] 
BiLUNG  CODE  4160-15-P 


Final  Definition,  and  Final  Funding 
Priority  and  Special  Consideration  for 
Grants  for  Faculty  Training  Projects  in 
Geriatric  Medicine  and  Dentistry  for 
Fiscal  Year  1S94 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  definition  and  final  funding 


priority  and  special  consideration  for 
fiscal  year  (FY)  1994  Grants  for  Faculty 
Training  Projects  in  Geriatric  Medicine 
and  Dentistry  funded  under  the 
authority  of  section  777(b),  title  VII  of 
the  Public  Health  Service  Act,  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Public  Law  102^08,  dated 
October  13, 1992. 

Purpose 

Section  777(b)  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
make  grants  for  the  purpose  of 
providing  support  (including 
residencies,  traineeships,  and 
fellowships)  for  geriatric  training 
projects  to  train  physicians  and  dentists 
who  plan  to  teach  geriatric  medicine, 
geriatric  psychiatry,  or  geriatric 
dentistry. 

A  proposed  notice  was  published  in 
the  Federal  Register  on  July  20, 1993  at 
58  FR  38776.  A  definition,  funding 
priority  and  special  consideration  were 
proposed  for  public  comment.  No 
comments  were  received  during  the 
comment  period.  Therefore,  the 
definition,  funding  priority  and  special 
consideration  are  retained  as  proposed. 
The  final  definition,  funding  priority 
and  special  consideration  are  listed 
below. 

Final  Definition 

“Relevant  advanced  training  or 
experience”  is  defined  as  at  least  one  of 
the  following: 

(a)  Completion  of  at  least  a  12-month 
graduate  training  program  in  a  health- 
related  discipline,  the  basic  sciences,  or 
education;  or 

(b)  A  minimum  of  2  years  of  clinical 
practice,  of  which  at  least  12  months 
were  devoted  in  part  to  managing  older 
dental  patients  in  a  hospital,  long-term 
care  facility,  or  other  setting. 

Final  Funding  Priority 

A  funding  priority  will  be  given  to 
applications  that  demonstrate  linkages 
for  the  purpose  of  providing  training 
experiences  to  educators  in  the  care  of 
minority  or  low-income  elderly.  Eligible 
training  sites  include  Area  Health 
Education  Centers,  community  and 
migrant  health  centers,  community 
mental  health  centers.  Native  American 
clinics.  Native  Hawaiian  clinics,  state  or 
local  health  departments,  public  health 
clinics,  rural  hospitals  and  clinics,  and 
home  health  agencies  and  long-term 
care  facilities  that  accept  Medicaid 
patients. 


Final  Special  Consideration 

Special  consideration  will  be  given  to 
the  extent  to  which  applicants  enroll 
educators  fi’om  underserved  areas. 

Additional  Information 

If  additional  programmatic 
information  is  needed,  please  contact; 
Dr.  Susan  M.  Klein,  Geriatric  Initiatives 
Branch,  Division  of  Associated  Dental 
and  Public  Health  Professions,  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  room  8-103,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-6887,  FAX:  (301) 
443-1164. 

This  program.  Grants  for  Faculty 
Training  Projects  in  Geriatric  Medicine 
and  Dentistry,  is  listed  at  93.156  in  the 
Catalog  of  F^eral  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Dated;  May  12, 1994. 

John  H.  Kelso, 

Acting  Administrator. 

[FR  Doc.  94-12150  Filed  5-18-94;  8:45  am) 
BILLING  CODE  4160-15-P 


Final  Minimum  Percentages  for  “High 
Rate”  and  “Significant  Increase  in  the 
Rate”  for  Implementation  of  the 
General  Statutory  Funding  Preference 
for  Grants  for  Nurse  Practitioner  and 
Nurse-Midwifery  Programs  for  Fiscal 
Year  1994 

The  Health  Reserves  and  Services 
Administration  (HRSA)  announces  the 
final  minimum  percentages  for  “high 
rate”  and  “significant  increase  in  the 
rate”  for  implementation  of  the  general 
statutory  fimding  preference.  Grants  for 
Nurse  Practitioner  and  Nurse-Midwifery 
Programs,  for  fiscal  year  (FY)  1994, 
funded  under  the  authority  of  section 
822,  title  VTII  of  the  Public  Health 
Service  (PHS)  Act,  as  amended  by  the 
Nurse  Education  and  Practice 
Improvement  Amendments  of  1992,  title 
II  of  Public  Law  102-408,  Health 
Professions  Education  Extension 
Amendments  of  1992,  dated  October  13, 
1992. 

Purpose 

Section  822  of  the  Public  Health 
Service  Act,  as  amended,  authorizes 
grants  to  meet  the  costs  of  projects  to: 

(1)  Plan,  develop  and  operate  new 
programs;  or 

(2)  Maintain  or  significantly  expand 
existing  programs  for  the  training  of 
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nurse  practitioners  and/or  nurse- 
midwives  who  will,  upon  completion  of 
their  studies,  be  qualified  to  effectively 
provide  primary  health  care,  including 
primary  health  care  in  homes  and  in 
ambulatory  care  facilities  and  other 
health  care  institutions. 

Statutory  General  Preference 

As  provided  in  section  860(e)(1)  of  the 
PHS  Act,  preference  will  be  given  to  any 
qualified  applicant  that — 

(A)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities;  or 

(B)  During  the  2-year  period 
preceding  the  fiscal  year  for  which  such 
an  award  is  sought,  has  achieved  a 
significant  increase  in  the  rate  of  placing 
graduates  in  such  settings. 

This  preference  will  only  be  applied 
to  applications  that  rank  above  the  20th 
percentile  of  proposals  recommended 
for  approval  by  the  peer  review  group. 

Final  Minimum  Percentages  for  “High 
Rate"  and  “Significant  Increase  in  the 
Rate” 

A  proposed  notice  was  published  in 
the  Federal  Register  on  September  30, 
1993  at  58  FR  51092.  Two  comments 
were  received  prior  to  the  end  of  the 
comment  period.  The  comments  will  be 
discussed  below.  Comments  on  issues 
that  were  not  specifically  proposed  for 
public  conunent  are  not  addressed  in 
this  notice. 

One  respondent  suggested  that 
“significant  increase  in  the  rate’’  should 
be  defined  as  a  25  percent  increase 
rather  than  a  50  percent  increase  as  was 
proposed,  because  a  large  program 
would  have  a  difficult  time  showing  a 
50  percent  increase.  The  definition  of 
“significant  increase  in  the  rate”  will 
remain  at  50  percent  because  a  program 
is  required  to  meet  only  one  of  the  two 
criteria  in  the  statutory  preference  in 
order  to  receive  the  funding  preference. 
If  a  large  program  can  demonstrate  that 
30  percent  of  the  graduates  have  been 
placed  in  medically  underserved 
communities  (“high  rate”),  the 
application  can  receive  the  funding 
preference  without  any  increase  in  the 
rate  of  placing  students  in  medically 
underserved  communities. 

The  respondent  also  recommended 
deletion  of  the  requirement  that  15 
percent  of  graduates  from  the  most 
recent  year  should  be  working  in  these 
settings  to  receive  the  preference  based 
on  “significant  increase  in  the  rate,” 
because  the  statute  does  not  require  this 
proWsion.  The  15  percent  requirement 
is  intended  to  emphasize  provision  of 
substantial  care  in  medically 


underserved  communities  and  will  be 
retained. 

The  final  minimum  percentages  for 
"high  rate”  and  “significant  increase  in 
the  rate”  remain  as  proposed  and  are 
presented  below. 

“High  rate”  is  defined  as  a  minimum 
of  30  percent  of  graduates  in  academic 
year  1991-92  or  academic  year  1992-93, 
whichever  is  greater,  who  spend  at  least 
50  percent  of  their  worktime  in  clinical 
practice  in  the  specified  settings. 
Graduates  who  are  providing  care  in  a 
medically  imderserved  community  as  a 
part  of  a  fellowship  or  other  educational 
experience  can  be  counted. 

“Significant  increase  on  the  rate” 
means  that,  between  academic  years 
1991-92  and  1992-93,  the  rate  of 
placing  graduates  in  the  specified 
settings  has  increased  by  a  minimum  of 
50  percent  and  that  not  less  than  15 
percent  of  graduates  from  the  most 
recent  year  are  working  in  these 
settings. 

Additional  Information 

If  additional  programmatic 
information  is  needed,  please  contact: 
Dr.  Thomas  P.  Phillips,  Chief,  Advanced 
Nursing  Education  Branch,  Division  of 
Nxusing,  Biureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
Room  9-36,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6333,  FAX:  (301)  443-8586. 

This  program.  Nurse  Practitioners  and 
Nurse-Midwifery  Programs,  is  listed  at 
93.298  in  the  Catalog  of  Federal 
Domestic  Assistance.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs,  (as  implemented 
through  45  CFR  part  100).  This  program 
is  not  subject  to  the  Public  Health 
Service  Reporting  Requirements. 

Dated:  May  12, 1994. 

John  H.  Kelso, 

Acting  Administrator. 

(FR  Doc.  94-12152  Filed  5-18-94;  8:45  am) 
BILUNQ  CODE  4160-1S-I> 

Final  Minimum  Percentage  Rates  for 
“High  Rate”  and  “Significant  Increase 
in  the  Rate”  for  Implementation  of  the 
Statutory  General  Funding  Preference, 
Funding  Preference  and  Priority  for 
Grants  for  Programs  for  Physician 
Assistants — Fiscal  Year  I994 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  minimum  percentage  rates  for 
"high  rate”  and  “significant  increase  in 
the  rate”  for  implementation  of  the 
statutory  general  funding  preference, 
fvmding  preference  end  priority  for 


fiscal  year  (FY)  1994  Grants  for 
Programs  for  Physician  Assistants 
authorized  under  the  authority  of 
section  750  title  VII  of  the  Public  Health 
Service  (PHS)  Act,  as  amended  by  the 
Health  Professions  Education  Extension 
Amendments  of  1992,  Public  Law  102- 
408,  dated  October  13, 1992. 

Purpose 

Section  750  of  the  PHS  Act  authorizes 
the  award  of  grants  to  accredited 
schools  of  medicine  or  osteopathic 
medicine  and  other  public  or  nonprofit 
private  entities  to  assist  in  meeting  the 
cost  of  planning,  developing  and 
operating  or  maintaining  programs  for 
the  training  of  physician  assistants  as 
defined  under  section  799(3)  of  the 
Public  Health  Service  Act. 

Statutory  General  Funding  Preference 

As  provided  in  section  791(a)  of  the 
PHS  Act,  preference  will  be  given  to  any 
qualified  applicant  that — 

(A)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities;  or 

(B)  During  the  2-year  period 
preceding  the  fiscal  year  for  which  an 
award  is  sought,  has  achieved  a 
significant  increase  in  the  rate  of  placing 
graduates  in  such  settings.  This 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  that  have  been  recommended 
for  approval  by  the  peer  review  group. 

Final  Minimum  Percentages  for  “High 
Rate”  and  “Significant  Increase  in  the 
Rate”,  Funding  Preference  and  Priority 

A  proposed  notice  was  published  in 
the  Federal  Register  on  February  17, 
1994,  at  59  FR  8007,  for  public 
comment.  No  comments  were  received 
during  the  30-day  comment  period. 
Therefore,  the  minimum  percentages  for 
“high  rate”  and  "significant  increase  in 
the  rate,”  funding  preference  and 
priority  will  be  retained  as  follows; 

“High  rate”  means  that  20  percent  of 
the  physician  assistant  program 
graduates  in  academic  year  1991-92  or 
academic  year  1992-93,  whichever  is 
greater,  are  spending  at  least  50  percent 
of  their  work  time  in  these  settings. 

“Significant  increase  in  the  rate” 
means  that,  between  academic  years 
1991-92  and  1992-93,  the  rate  of 
physician  assistant  program  graduates 
in  these  settings  has  increased  by  at 
least  50  percent  and  that  not  less  than 
15  percent  of  the  academic  year  1992- 
93  graduates  are  working  in  these 
settings. 
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Final  Funding  Preference 

In  addition,  a  funding  preference  will 
be  given  to  established  physician 
assistant  training  programs  W'hich  can 
demonstrate  that:  (a)  More  than  50 
percent  of  their  graduates  in  1993 
entered  a  generalist  specialty  (family 
medicine,  general  internal  medicine, 
general  pediatrics);  or  (b)  an  average  of 
40  percent  of  graduates  over  the  last  3 
years  (1991, 1992,  and  1993)  entered  a 
generalist  specialty. 

Final  Funding  Priority 

A  funding  priority  will  be  given  to 
approved  applications  that  can 
demonstrate  either  substantial  progress 
over  the  last  3  years  or  a  significant 
experience  of  10  or  more  years  in 
enrolling  and  graduating  trainees  from 
those  minority  or  low-income 
populations  identified  as  at  risk  of  poor 
health  outcomes. 

Additional  Information 

Questions  regarding  programmatic 
information  should  be  directed  to:  Mrs. 
Joyce  Emelio,  Program  Specialist. 
Multidisciplinary  Centers  and  Programs 
Branch.  Division  of  Medicine,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  Room  4C-03,  Parklawn 
Building,  Rockville,  Maryland  20857, 
Telephone;  (301)  443-6950,  FAX:  (301) 
443-8890. 

This  program  is  listed  at  93.886  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  May  12. 1994. 

John  H.  Kelso, 

Depu  ty  Administrator. 

(FR  Doc.  94-12149  Filed  5-18-94;  8:45  am) 
SILUNG  CODE  4160-1S-P 


Final  Minimum  Percentages  for  “High 
Rate"  and  “Significant  Increase  in  the 
Rate'*  for  Implementation  of  the 
General  Statutory  Funding  Preference 
for  Grants  for  Professional  Nurse 
Traineeships  for  Fiscal  Year  1994 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  minimum  percentages  for  “high 
rate”  and  “significant  increase  in  the 
rate"  for  implementation  of  the  general 
statutory  funding  preference  for  fiscal 
year  (FY)  1994  Grants  for  Professional 
Nurse  Traineeships  funded  under  the 


authority  of  section  830,  title  Vlll  of  the 
Public  Health  Service  (PHS)  Act,  as 
amended  by  the  Nurse  Education  and 
Practice  Improvement  Amendments  of 
1992,  title  II  of  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Public  Law  102-408,  dated 
October  13, 1992. 

Purpose 

Section  830  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
award  grants  to  meet  the  cost  of 
traineeships  for  individuals  in 
advanced-degree  programs  in  order  to 
educate  the  individuals  to  serv'e  in  and 
prepare  for  practice  as  nurse 
practitioners,  nurse  midwives,  nurse 
educators,  public  health  nurses,  or  in 
other  clinical  nursing  specialties 
determined  by  the  Secretary  to  require 
advanced  education.  Federal  support 
must  be  requested  annually. 

Statutory  Preference 

In  making  awards  of  grants  under  this 
section,  preference  will  be  given  to  any 
qualified  applicant  that: 

(a)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serv’ing  residents  of 
medically  underserved  communities;  or 

(b)  During  the  2-year  period  preceding 
the  fiscal  year  for  which  such  an  award 
is  sought,  has  achieved  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings. 

Proposed  Minimum  Percentages  for 
“High  Rate”  and  “Significant  Increase 
in  the  Rate” 

A  notice  which  announced  this  grant 
cycle  was  published  in  the  Federal 
Register  on  November  3,  1993  at  58  FR 
58703,  and  proposed  minimum 
percentages  for  “high  rate”  and 
“significant  increase  in  tlie  rate”  for 
implementation  of  the  general  statutory 
funding  preference.  No  comments  were 
received  during  the  30  day  comment 
period.  Therefore,  the  percentages  for 
“high  rate”  and  “significant  increase  in 
the  rate”  remain  as  proposed,  except 
that  a  technical  correction  has  been 
made  in  the  definition  for  “high  rate.” 
The  final  minimum  percentages  are 
shown  below. 

“High  rate”  is  defined  as  a  minimum 
of  20  percent  of  graduates  in  academic 
years  1990-91,  1991-92  or  1992-93  who 
spend  at  least  50  percent  of  their 
worktime  in  chnical  practice  in  the 
specified  settings.  Public  health  nurse 
graduates  can  be  counted  if  they 
identify  a  primary  work  affiliation  at 
one  of  the  qualified  work  sites. 
Graduates  who  are  providing  care  in  a 
medically  underserved  community  as  a 


part  of  a  fellowship  or  other  educational 
experience  can  be  counted. 

“Significant  increase  in  the  rate” 
means  that,  between  academic  years 
1991-92  and  1992-93,  the  rate  of 
placing  graduates  in  the  specified 
settings  has  increased  by  a  minimum  of 
50  percent  and  that  not  less  than  15 
percent  of  graduates  from  the  most 
recent  year  are  working  in  these 
settings. 

Additional  Information 

If  additional  programmatic 
information  is  needed,  please  contact: 
Ms.  Donna  English,  Division  of  Nursing, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  Room  9-36,  5600 
Fishers  Lane.  Rockville,  Maryland 
20857,  Telephone;  (301)  443-5763  FAX: 
(301)  443-8586. 

This  program.  Grants  for  Professional 
Nurse  Traineeships,  is  listed  at  93.3Sft 
in  the  Catalog  of  Federal  Domestic 
Assistance.  It  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Dated:  May  12. 1994. 

John  H.  Kelso, 

Acting  Administrator. 

(FR  Doc.  94-12153  Filed  5-18-94;  8:45  am] 
BILLING  CODE  4160-1 S-P 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Meeting 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting  of 
the  Drug  Testing  Advisory  Board  for 
June  1994. 

The  Drug  Testing  Advisory  Board  will 
be  performing  reviews  of  National 
Laboratory  Certification  Program 
inspections  and  operations;  therefore 
portions  of  this  meeting  will  be  closed 
to  the  public  as  determined  by  the 
Acting  Administrator,  SAMHSA,  in 
accordance  with  5  U.S.C.  552b(c)(2),  (4), 
and  (6)  and  5  U.S.C.  app.  2  10(d). 

A  summary  of  the  meeting  and  roster 
of  committee  members  may  be  obtained 
fi-om;  Ms.  D.  Herman,  CSAP  Committee 
Management  Officer,  Substance  Abuse 
and  Mental  Health  Services 
Administration,  Rockwall  II  Building, 
suite  630,  5600  Fishers  Lane,  Rockville, 
MD  20857  (Telephone:  301^43-4783). 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
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name,  room  number,  and  telephone 

number  is  listed  below. 

Cowmitiee  Name:  Drug  Testing 
Advisory  Board. 

Meeting  Date(s):  ]une  16, 1994. 

Place:  Holiday  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Rockville,  Maryland 
20852. 

Open:  June  16, 1994  8:30  a. m. -10:15 
a.m. 

Closed:  Otherwise. 

Contact;  Donna  M.  Bush,  Ph.D.,  Room 
13A-54  Parklawn  Building, 
Telephone:  (301)  443-6014. 

Dated:  May  13, 1994. 

Peggy  W.  Cockrill 

Committee  Management  Officer,  Substance 

Abuse  and  Mental,  Health  Services 

Administration. 

(FR  Doc.  94-12148  Filed  5-18-94;  8:45  am] 

BILUNG  CODE  4162-2(M> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-94-3771] 

Submission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
expedited  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  working  days 
from  the  date  of  this  notice.  Comments 
should  refer  to  the  proposal  by  name 
and  should  be  sent  to:  Joseph  F.  Lackey, 
Jr.,  OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington,  DC  20410,  Telephone  (202) 
708-0050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Ms.  Weaver. 


SUPPLEMENTARY  INFORMATION: 

This  notice  informs  the  public  that 
the  Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB,  for 
expedited  processing,  an  information 
collection  package  with  respect  to  the 
Moving  to  Opportunity  for  Fair  Housing 
(MTO)  demonstration.  HUD  is 
requesting  a  10-day  OMB  review  of  this 
information  collection. 

This  demonstration  is  authorized 
under  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550,  approved  October  28, 1992).  HUD 
is  requesting  a  10-day  OMB  review  of 
this  information  collection.  The 
program  is  described  in  a  Notice  of 
Funding  Availability  (NOFA)  published 
in  the  Federal  Register  on  August  16, 
1993  at  page  43458. 

HUD  will  provide  approximately 
$68,500,000  in  Section  8  existing 
housing  certificates  and  vouchers  and 
approximately  $500,000  in  counseling 
funds  under  this  NOFA,  to  assist  very 
low-income  families  with  children 
living  in  public  housing  and  Section  8 
project-based  units  located  in  high- 
poverty  areas  to  move  to  low-poverty 
areas.  The  Secretary  of  Housing  and 
Urban  Development  has  designated 
applicant  public  housing  agencies 
(PHAs)  and  nonprofit  organizations 
(NPOs)  from  Baltimore,  Boston, 

Chicago,  Los  Angeles,  and  New  York  to 
administer  these  funds.  The  NOFA 
describes;  (1)  The  nature  and  scope  of 
eligible  activities:  (2)  the  application 
process  and  the  factors  HUD  used  in 
rating  and  ranking  all  applications;  (3) 
the  selection  and  approval  process. 

The  information  collection  request  is 
for  the  purpose  of  carrying  out  HUD’s 
responsibility  to  provide  biennial 
interim  reports  to  Congress  evaluating 
the  effectiveness  of  the  demonstration 
and  a  final  report  to  Congress  no  later 
than  September  30,  2004,  describing  the 
long-term  housing,  employment,  and 
educational  achievements  of  the 
families  assisted  under  the 
demonstration  program.  The  package 
includes  a  baseline  participant  survey  to 
be  filled  out  by  household  heads, 
participant  tracking  forms  to  be  filled 
out  by  PHAs  and  NPOs,  monthly  labor 
cost  forms  to  be  filled  out  by  PHAs  and 
NPOs,  a  counseling/participant  log  to  be 
filled  out  by  NPOs,  and  a  landlord 
outreach  log  to  be  filled  out  by  NPOs. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 


Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35): 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable: 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submission  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  numbers  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  infonnation  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  April  25, 1994. 

Michael  A.  Stegman, 

Assistant  Secretary,  Office  of  Policy 
Development  and  Research. 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Data  Collection  Plan  for  the 
Moving  to  Opportunity  for  Fair  Housing 
(MTO)  Demonstration. 

Office:  Office  of  Policy  Development 
and  Research. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  collection  is  required  in 
connection  with  the  evaluation  of  the 
Moving  to  Opportunity  for  Fair  Housing 
(MTO)  demonstration.  MTO  will 
provide  housing  subsidies  and 
counseling  to  help  very  low-income 
families  with  children  currently  living 
in  public  or  Section  8  project-based 
assisted  housing  in  hi^-poverty  areas 
to  lease  units  in  low-poverty  areas. 

Form  Number:  None. 

Respondents:  Applicants  for  housing 
assistance;  public  housing  agencies 
(PHAs):  nonprofit  organizations  (NPOs). 

Frequency  of  Submission:  One  time 
only  for  applicants:  one  per  month  for 
PHAs  and  NPOs. 
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Form 

Respondent 

Number  of  respondents 

Time  to  complete 

Frequertcy 

Burden 

hours 

MTO  Participant  EnrolF 

Applicant . 

9,000  . 

5  minutes  . 

1 

750 

ment  Form." 

MTO  Baseline  Partici- 

Applicant . 

9,000  . 

40  minutes  . 

1 

6,000 

pant  Survey. 

Counseling/Participant 

NPO  . 

5  (optonal) . 

20  hours . 

1  per  rrwnth  . 

2,400 

Log. 

Landford  Outreach  Log  .. 

NPO . 

5  . 

8  hours . 

960 

Monthly  Program  Cost 

NPO  . 

5  . . . 

4  hours . 

960 

Forms. 

PHA  . 

5  . 

Participant  Tracking 

NPO  . 

5 . 

40  hours . 

4.800 

Forms. 

PHA  . 

5 

Total  Estimated  Burden  Hours: 

15,870. 

Status:  New  collection. 

Contact:  John  Goering,  HUD  (202) 
708-3700,  Joseph  F.  Lackey,  Jr..  OMB 
(202)  395-6880. 

Dated;  May  9, 1994. 

Part  A  Data  Collection  Plan 
Introduction 

The  Moving  to  Opportunity  For  Fair 
Housing  (MTO)  Demonstration  program 
is  an  initiative  on  the  part  of  Congress 
and  the  U.S.  Department  of  Housing  and 
Urban  Development  (HUD  or  the 
Department)  to  explore  w'ays  to  assist 
families  now  living  in  public  housing  or 
project-based  Section  8  housing  to  move 
out  of  the  high-poverty  areas  of  large 
central  cities.  The  demonstration  will 
assist  families  by  combining  Section  8 
rental  assistance  with  intensive  housing 
search  and  coimseling  services  in  order 
to  facilitate  relocation  to  low-poverty 
neighborhoods.*  MTO  is  modeled  on 
court-ordered  remedial  programs  of  the 
past  two  decades,  in  which  federal 
courts  have  required  HUD  to  provide 
funding  for  rental  assistance  and 
housing  counseling  services  in  order  to 
reduce  racial  segregation  in  publicly 
assisted  housing.z  Jurisdictions  in 


>  The  Section  6  program  for  existing  housing 
provides  housi.-^  assistance  through  rental 
certificates  or  housing  vouchers.  In  most  places, 
local  public  housing  agencies  (PHAs)  administer 
both  the  voucher  and  certificate  programs.  An 
applicant  is  income-eligible  for  Action  8  housing 
assistance  if  his/her  household  income  level  is  less 
than  50  percent  of  the  median  income  for  the 
metropolitan  area.  Eligible  applicants  enrolled  in 
the  program  are  given  two  to  four  months  to  find 
acceptable  housing  in  the  private  rental  market.  To 
qualify  as  “acceptable,”  a  unit  must  meet  the 
program’s  housing  quality  and  occupancy 
standards,  and  its  owner  must  agree  to  participate 
in  the  program.  Contracts  are  signed  establishing 
the  unit  rent  and  the  amounts  of  the  tenant  and 
housing  assistance  payments. 

2  It  is  not  a  principal  objective  of  MTO  to  reduce 
racial  desegregation,  but  rather  to  move  families 
living  in  high-poverty  areas  to  low-poverty  areas.  It 
is  to  be  expected,  however,  that  given  the 
characteristics  of  households  living  in  high-poverty 
areas  at  selected  demonstration  sites,  racial 
deconcentration  will  be  an  outcome  of  the  MTO 
program. 


which  court-ordered  programs  have 
been  established  include  Boston, 
Chicago,  Cincinnati,  and  Dallas. 

The  Moving  to  Opportunity  for  Fair 
Housing  (MTO)  Demonstration  was 
authorized  in  Section  152  of  the 
Housing  and  Community  Development 
Act  of  1992,  which  set  the  following 
parameters  for  the  program: 

•  Eligible  families  are  very  low- 
income  families  with  children  residing 
in  public  housing  or  project-based 
Section  8-assisted  housing  located  in 
areas  with  high  concentrations  of 
poverty. 

•  Participating  localities  are  restricted 
to  no  more  than  six  very  large  cities 
with  populations  of  at  least  400,000  in 
metropolitan  areas  of  at  least  1.5  million 
people. 

•  Local  programs  are  created  via 
contracts  between  the  Secretary  of  HUD 
and  nonprofit  organizations  or  NPOs  (to 
provide  counseling  and  services  in 
connection  with  the  demonstration)  and 
public  housing  agencies  or  PHAs  (to 
administer  the  Section  8  rental 
assistance).  The  NPOs  will  receive 
funding  to  help  pay  for  the  costs 
associated  with  counseling  participating 
families,  assisting  them  in  finding 
appropriate  units,  and  working  with 
landlords  to  encourage  their 
participation  in  the  MTO  program. 

Local  programs  must  match  federal 
counseling  funds  with  funds  firom  state 
or  local  public  or  private  sources,  PHAs 
will  receive  administrative  funds  for  the 
increased  number  of  Section  8 
certificates  or  vouchers  made  available 
through  the  MTO  program. 

•  In  the  short  term,  the  demonstration 
will  compare  the  costs  and  service 
differences  between  the  MTO  program 
and  the  routine  implementation  of  the 
Section  8  tenant-based  rental  assistance 
program.  HUD  will  report  to  Congress 
biennially  on  the  effectiveness  of  the 
demonstration,  including  a  report  on 
who  is  served,  the  level  of  counseling 
and  types  of  services  provided,  and 
updates  on  the  employment  records  of 
families  assisted  under  the  program. 


•  In  the  long  term,  the  demonstration 
will  assess  the  housing,  educational, 
and  employment  outcomes  of  families 
assisted  through  the  program.  A  final 
report  to  Congress  on  program  outcomes 
is  due  in  2004. 

Section  8  rental  assistance  for  the 
MTO  demonstration  was  approved  at 
S50  million  for  FY  92  and  $52.1  million 
for  FY  93.3  in  addition,  up  to  $500,000 
was  set  aside  for  counseling  grants. 
These  funds  will  assist  approximately 
1,300  low-income  families  at  five  HLTO- 
selected  sites:  Baltimore,  Boston, 
Chicago,  Los  Angeles,  and  New  York. 

For  FY  94,  Congress  increased  the 
demonstration  appropriation  by  $164.5 
million  in  rental  assistance  plus  $7 
million  in  housing  coimseling  funds. 
These  additional  MTO  resources  will 
assist  another  2,000  or  more  families, 
bringing  the  total  to  around  3,300. 
Current  plans  call  for  including  1,800  of 
the  3,300  families  in  a  three-way 
experimental  design  w'hich  is  described 
later  in  this  document. 

HUD  has  contracted  w’ith  Abt 
Associates,  Inc.  (the  Contractor)  to  assist 
in  planning  and  implementing  the  MTO 
demonstration  and  developing  a 
framework  for  reporting  on  the 
demonstration.  Among  Abt  Associates’ 
responsibilities  are:  (1)  Developing 
forms  and  procedures  so  that 
standardized  information  can  be 
collected  across  sites  regarding 
participants,  services  and  costs;  (2) 
designing  and  assisting  in  the 
implementation  of  a  three-way  random 
assignment  mechanism  for  the 
demonstration;  and.  (3)  providing  data 
collection  assistance,  technical 
assistance,  and  monitoring  to  local  sites 
to  ensure  that  the  demonstration  is 
implemented  in  an  effective  and 
standardized  manner.  Under  a  separate 
procurement.  HUD  intends  to  conduct 
an  evaluation  of  the  demonstration 
using  a  three-way  experimental  design, 
in  order  to  answer  policy  questions 


2 The  FY  92  funding  was  carried  over  to  FY  93. 
Funding  for  both  years  was  announced  through  a 
NOFA  issued  August  16. 1993. 
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about  the  long-term  effects  of  the 
program  on  participants. 

This  request  for  OMB  clearance 
covers  two  distinct  groups  of 
instruments  related  to  start-up  and  early 
implementation  of  the  MTO 
demonstration  program.  The  groups  of 
instruments  are  based  upon  the  identity 
of  the  respondent: 

•  Data  collection  forms  with 
participant  respondents”  Baseline  data 
will  be  collected  through  a  survey  of 
participants.  These  data  will  be  used 
initially  to  describe  the  participants 
served  in  the  demonstration;  eventually, 
they  will  form  the  foimdation  for  the 
long-term  evaluation  of  the  program’s 
effects  on  participants. 

•  Data  collection  forms  with  agency 
respondents”  MTO  program  operation 
data  will  be  routinely  collected  and 
maintained  by  PHAs  and  NPOS  and 
periodically  reported  to  HUD.  These 
data  will  enable  HUD  to  fulfill  its 
monitoring  responsibilities  and  meet 
Congressional  reporting  requirements. 

The  forms  proposed  for  these  data 
collection  activities  are  the  Enrollment 
Form  and  Participant  Baseline  Survey 
(copies  of  these  forms  are  provided  in 
Appendix  A),  and  the  Participant 
Tracking  Logs,  Participant  Counseling 
Log,  Program  Cost  forms,  and  Landlord 
Outreach  Log,  (Appendix  B). 

A1  Circumstances  That  Make  The 
Collection  of  Information  Necessary 

The  statutory  language  establishing 
the  MTO  demonstration  specifies  that 
HUD  must  report  to  Congress  on  the 
progress  of  the  demonstration  and  the 
status  of  participants.'*  Topics  that  are  to 
be  covered  include;  a  comparison  of  the 
costs  associated  with  implementing  the 
MTO  program  (including  the  costs  of 
coimseling,  supportive  services,  and 
housing  assistance  payments)  with  the 
costs  of  routine  implementation  of  the 
Section  8  program;  the  number  of 
persons  served;  the  level  of  counseling 
and  services  provided  under  MTO;  and 
updates  on  the  employment  records  of 
families  assisted  imder  the  program. 

The  legislation  also  directs  HUD  to 
provide  any  other  information  that  may 
be  necessary  in  evaluating  the 
demonstration. 

A  final  report  to  Congress  is  due  in 
2004.  At  that  time,  HUD  is  required  to: 
(1)  Report  on  the  long-term  housing, 
employment,  and  educational 
achievements  of  the  fcunilies  assisted 
imder  the  demonstration;  and  (2)  assess 
such  achievements  for  a  comparable 


'•  See  Title  I.  Subtitle  C,  Section  152  (dJtl)  and  (2), 
Housing  and  Community  Development  Act  of  1992. 


population  of  Section  8  recipients  not 
assisted  under  MTO.s 

The  MTO  demonstration  builds  on 
several  existing  efforts  designed  to 
reduce  racial  segregation  in  publicly 
assisted  housing  and  increase  the 
mobility  of  families  receiving  Section  8 
assistance.6  Court-ordered  programs  in 
Chicago  and  Cincinnati,  and  a  voluntary 
program  in  Hartford,  Connecticut,  have 
been  the  subject  of  recent  studies.^ 

These  studies  suggest  that  a 
combination  of  Section  8  and  housing 
coimseling  assistance  can  facilitate  the 
movement  of  low-  income  families  to 
areas  of  low  minority  concentration  or 
low  poverty,  and  ultimately  increase 
their  educational  and  employment 
opportunities. 

A  study  of  the  Gautreaux  program  in 
Chicago  by  James  Rosenbaum  of 
Northwestern  University  has  received 
much  recent  attention.o  Rosenbaum 
studied  the  mothers  and  children  of 
families  who  moved  to  suburban 
locations  under  the  Gautreaux  program, 
comparing  their  educational  and 
employment  status  with  those  who 
moved  to  other  in-city  locations.  He 
found  that  outcomes  for  adult  suburban 
movers  were  very  positive  in  terms  of 
employment;  suburban  movers  were  25 
percent  more  likely  than  city  movers  to 
have  a  job  after  the  move.  Among  the 
children  of  Gautreaux  families,  he  found 
that  children  in  suburban  locations  had 
higher  satisfaction  with  teachers  and 
better  attitudes  about  schools.  He  also 


5  This  request  for  OMB  clearance  focuses  on  the 
data  collection  forms  used  for  the  initial  rep>orting 
and  monitoring  of  the  demonstration.  With  the 
exception  of  the  Participant  Baseline  Survey,  this 
request  does  not  include  data  collection  materials 
required  for  the  long-term  impact  evaluation. 
Request  for  clearance  of  the  remaining  evaluation 
instruments  will  be  made  by  HUD  at  a  later  date. 

e  While  there  has  been  no  extensive  research  on 
where  recipients  of  Section  8  assistance  move,  it  is 
conventional  wisdom  that  they  tend  to  stay  in  their 
current  neighborhoods  or  move  to  areas 
substantially  similar  in  economic  and  racial 
composition.  In  particular,  it  is  believed  that  these 
households  tend  to  stay  in  neighborhoods  with 
concentrations  of  the  poor,  and  that  those  who  are 
members  of  racial  minorities  tend  to  stay  in  racially 
concentrated  neighborhoods. 

r  See.  among  others:  Mary  Davis,  "The  Gautreaux 
Assisted  Housing  Program,"  in  Housing  Markets 
and  Residential  Mobility,  G.  Thomas  Kingsley  and 
M.  Turner,  eds.  (Washington,  DC:  The  Urban 
Institute  Press,  1993),  pp.  243-253;  Paul  B.  Fischer, 
"Is  Housing  Mobility  an  Effective  Anti-Poverty 
Strategy?  An  Examination  of  the  Cincinnati 
Experience"  (Cincinnati,  OH:  The  Stephen  H. 
Wilder  Foundation,  1991);  Shaun  Donovan, 
"Moving  to  the  Suburbs:  Section  8  Mobility  and 
Portability  in  Hartford,”  unpublished  Harvard 
University  paper  (May  1993). 

B lames  E.  Rosenbaum,  Nancy  Fishman,  Alison 
Brett,  and  Particia  Meaden.  "Can  the  Kerner 
Commission's  Housing  Strategy  Improve 
Employment,  Education,  and  Social  Integration  for 
Low-Income  Blacks?’"  North  Carolina  Law  Review. 
71  ()une)  1993:1519-1556. 


found  that  high  school  drop-out  rates 
were  much  lower  for  suburban 
children — 5  percent  compared  with  20 
percent  among  those  in  city 
neighborhoods.  It  should  be  noted  that 
Rosenbaum’s  work  has  been  criticized 
for  serious  methodological  problems. 

One  of  the  most  serious  criticisms  is 
that  Rosenbaum’s  reference  group  was 
not  a  strict  control  group  since  it 
consisted  of  other  Gautreaux 
participants  placed  in  units  within  the 
City  of  Chicago.  Thus,  the  selection  of 
a  suburban  and  urban  location  was 
partly  voluntary  rather  than  a  matter  of 
random  assignment. 

The  MTO  demonstration  differs  from 
its  predecessor  programs  in  a  number  of 
ways.  First,  while  the  Gautreaux  and 
Cincinnati  programs  focus  on  moving 
families  to  areas  with  low  minority 
concentrations,  MTO  focuses  on  moving 
its  participants  to  areas  of  low  poverty. 
MTO  participants  must  move  to  low- 
poverty  census  tracts  (defined  as  tracts 
where  fewer  than  10  percent  of  the 
people  had  incomes  below  the  poverty 
level  in  1989,  as  measured  hy  the  1990 
Census).  Second,  the  MTO 
demonstration  is  designed  to  serve  a 
broad  range  of  families,  including  those 
who  may  have  difficulty  making  moves, 
notably  larger  families  and  those 
without  automobiles.  Third,  the  Section 
8  certificates  and  vouchers  will  be 
allocated  to  the  central  city  PHAs  for  the 
MTO  demonstration;  in  other  mobility 
programs.  Section  8  assistance  has  been 
administered  by  the  organizations  that 
provide  housing  counseling  services. 

The  MTO  demonstration  requires 
collaboration  between  a  PHA,  to 
administer  the  Section  8  assistance,  and 
a  nonprofit  agency  to  provide  housing 
counseling,  assist  families  in  finding 
units,  and  work  to  develop  landlord 
support  for  the  program. 

Finally,  to  overcome  the 
methodological  problems  associated 
with  other  research  on  mobility 
programs,  HUD  has  embedded  a 
randomized  experiment  in  the  MTO 
demonstration.  Applicants  for  the 
program  will  be  assigned  randomly  to 
one  of  three  groups; 

•  An  experimental  group,  which  will 
receive  a  Section  8  certificate  or  voucher 
plus  special  counseling  and  search 
assistance  in  order  to  locate  and  move 
to  housing  only  in  low-poverty  areas; 

•  A  Section  8  control  group,  which 
will  receive  a  regular  tenant-based 
Section  8  certificate  or  voucher  (with  no 
locational  restrictions)  plus  regular 
briefing  and  assistance  from  the  public 
housing  agency;  or 

•  An  in-place  control  group,  which 
will  receive  no  tenant-based  assistance 
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but  which  will  remain  initially  in 
current  public  housing  or  Section  8 
project-based  housing. 

All  these  participants  will  be  tracked 
over  a  ten-year  period  to  assess  the 
program’s  effects.^  By  using  three-way 
random  assignment,  HUD  will  be  able  to 
provide  definitive  answers  to  three  key 
policy  questions  regarding  mobility 
programs.  First,  do  programs  like  MTO 
contribute  to  moves  to  low-poverty 
areas?  Second,  are  these  moves  (and  not 
other  factors)  the  basis  for  positive 
employment  and  educational  outcomes? 
Third,  is  the  MTO  approach  more 
effective  than  the  existing  Section  8 
program  in  producing  such  outcomes? 

A2  How  and  By  Whom  the  Data  Will 
Be  Used 

The  information  will  be  used  by  the 
Department  to  (1)  monitor 
demonstration  activities;  (2)  prepare 
biennial  reports  to  Congress;  and  (3) 
establish  baseline  information  about 
participants  for  a  long-term  evaluation 
of  the  program,  the  results  of  which  will 
be  reported  in  Congress  in  2004.  Much 
of  the  information  collected  under  this 
request  for  clearance  will  also  be  used 
by  local  demonstration  sites  to  manage 
the  program  locally. 

A2.1  Consequences  if  the  Information 
Was  Not  Collected 

Without  this  planned  data  collection 
effort,  HUD  would  be  unable  to  meet  its 
short-term  responsibilities  with  regard 
to  program  monitoring  or  Congressional 
reporting.  In  addition,  without 
collecting  baseline  information  about 
participants  and  their  families,  HUD 
would  be  unable  to  assess  long-term 
effects  of  the  program  and  to  answer  key 
policy  questions  about  mobility 
programs. 

A2.2  Description  of  the  MTO  Data 
Collection  Plan 

This  request  for  OMB  clearance 
covers  two  distinct  groups  of 
instruments  associated  with  the  start-up 
and  early  implementation  of  the  MTO 
demonstration  program.  The  groups  of 
instruments  are  based  upon  the  identity 
of  the  respondent: 

•  Data  collection  forms  with 
participant  respondents — Baseline  data 
will  be  collected  through  a  survey  of 
participants.  These  data  will  be  used 
initially  to  describe  the  participants 
served  in  the  demonstration;  they  form 
the  foundation  for  the  long-term 
evaluation  of  the  program’s  effects  on 
participants. 


"The  term  "participant"  is  used  to  refer  to  a 
member  of  any  of  the  three  randomly  assigned 
groups. 


•  Data  collection  forms  with  agency 
respondents — MTO  program  operation 
data  will  be  routinely  collected  and 
maintained  by  PHAs  and  NPOS  and 
periodically  reported  to  HUD.  These 
data  will  enable  HUD  to  fulfill  its 
monitoring  responsibilities  and  meet 
Congressional  reporting  requirements. 
Each  of  the  instn^ents  in  these  two 
groups  will  be  discussed  in  turn.  Copies 
of  the  instruments  can  be  found  in  the 
appendices. 

A2.2.1  Data  Collection  with 
Participant  Respondents 

Two  data  collection  instruments  have 
been  developed  for  participant 
respondents:  the  MTO  Enrollment  Form 
and  the  Participant  Baseline  Survey.  In 
addition,  information  about  participants 
related  to  income,  current  residence  and 
other  items  will  be  taken  from  HUD 
form  50058,  which  provides  family- 
level  data  for  households  receiving 
assistance  under  the  public  housing  and 
Section  8  programs.  Copies  of  the 
instruments  and  the  HUD  50058  form 
are  found  in  Appendix  A. 

Potential  applicants  are  identified 
through  outreach  efforts  conducted  by 
the  public  housing  agency.  Families 
interested  in  participating  contact  the 
PHA  by  a  certain  date.  The  PHA  makes 
a  preliminary  review  and  identifies 
those  families  that  appear  to  be  eligible 
for  the  program.^®  A  waiting  list  of 
screened  families  who  are  interested  in 
participating  in  the  program  is 
developed  by  each  PHA.  Families  are 
notified  that  they  may  be  eligible  to 
participate  in  the  MTO  program,  and  an 
appointment  to  verify  eligibility  is 
made. 

When  a  family  comes  to  the  PHA  for 
the  scheduled  appointment,  eligibility  is 
reviewed  by  a  PHA  intake  worker. 

Based  on  this  in-person  review,  if  the 
applicant  is  eligible  for  the  program,  he/ 
she  is  requested  to  complete  the 
Enrollment  Form  and  NTFO  Baseline 
Participant  Survey.  While  the  baseline 
is  a  self-administered  survey,  a  data 
collection  assistant  will  be  available  at 
each  site  to  answer  questions  and  assist 
those  that  may  have  language  or  literacy 
problems. 

MTO  Enrollment  Form.  The  MTO 
Enrollment  Form  is  completed  by 
applicants  (also  referred  to  here  as 
“families”)  who  wish  to  participate  in 
the  program.  The  Enrollment  Form  will 
be  presented  to  the  applicants  by  PHA 
staff.  This  brief  form  advises  the 


‘"Households  must  meet  the  following  minimum 
criteria;  (1)  residence  in  a  public  housing  or  Section 
8  project-based  unit  within  high-poverty  census 
tracts  identified  by  the  PHA;  (2)  very  low-income: 
(3)  family  with  children 


applicant  of  the  demonstration 
requirements,  including  random 
assignment,  forming  the  basis  of 
informed  consent.  The  applicant  checks 
one  of  the  two  boxes  on  the  form  to 
indicate  whether  he/she  is  interested  in 
participating  in  the  MTO  program.  The 
form  is  signed  and  dated  by  the 
applicant.  The  PHA  staff  will  be 
available  to  answer  applicants’ 
questions  about  the  demonstration. 

MTO  Participant  Baseline  Survey.  The 
Participant  Baseline  Survey  is 
completed  by  all  those  who  sign  the 
Enrollment  Form  for  MTO  and  are 
determined  eligible  for  Section  8  and 
the  MTO  program,  whether  or  not  they 
eventually  receive  assistance  imder 
MTO.  In  other  words,  the  survey  is 
completed  by  those  who  will  ultimately 
be  assigned  to  the  experimental  and 
both  control  groups.  The  survey  is 
completed  prior  to  random  assignment, 
in  order  to  avoid  any  effect  that 
assignment  to  one  group  or  another 
would  have  on  participants’  answers. 

The  Participant  Baseline  Survey 
provides  information  necessary  for  an 
evaluation  of  the  long-term  effects  of  the 
program.  Thus,  the  questions  are 
focused  on  developing  information  that 
can  help  to  explain  outcomes — that  is, 
data  on  particular  characteristics  or 
experiences  of  families  that  will  help  to 
explain  why  the  program  ultimately 
affected  them  as  it  did.  The  baseline 
survey  is  divided  into  three  parts.  Part 
I  requests  information  about  the 
following  topics: 

•  Housing  information:  the 
participant’s  previous  experience  with 
the  Section  8  program,  the  participant’s 
mobility  and  prior  housing,  reasons  for 
wanting  to  move,  and  condition  of 
current  housing. 

•  Neighborhood:  participant’s 
satisfaction  with  current  neighborhood, 
safety  and  victimization,  neighborhood 
conditions,  and  access  to  services. 

•  Neighbors:  the  participant’s  social 
network  and  social  supports. 

•  Employment  history:  Current  and 
recent  emplo>Tnent,  recent  efforts  to 
search  for  work,  transportation  to  work. 

•  Benefits:  receipt  of  AFDC,  General 
Welfare/General  Relief,  food  stamps, 
and  other  assistance. 

•  Outlook:  the  participant’s  self- 
efficacy  relative  to  outcome  of  interest, 
such  as  ability  to  live  in  a  low-poverty 
neighborhood  or  ability  to  get  along 
with  neighbors. 

•  Parent  involvement:  the 
participant’s  involvement  with  his/her 
children’s  schooling. 

•  Contact  information:  the  names  of 
three  friends  or  relatives  who  do  not 
live  with  the  participant  and  will 
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always  know  how  to  contact  him/her. 
This  information  will  be  used  for  long¬ 
term  tracking  of  the  participants  and 
follow-up  survey  work. 

Part  II  collects  demographic 
information  about  every  member  of  the 
participant’s  household.  A  cover  sheet 
requests  the  full  name  of  each  member 
as  well  as  basic  demographic 
information,  including  birth  date,  sex, 
race,  ethnicity.  The  second  page 
contains  a  matrix  in  which  information 
about  adult  household  members  is 
reported.  This  information  includes 
relationship  to  applicant,  school  and 
work  status,  marital  status,  number  of 
children,  and  the  year  first  child  was 
bom. 

In  addition.  Part  II  includes  two  short 
surveys  for  children  living  in  the 
household.  One  is  for  children  five  and 
younger,  and  the  other  is  for  children 
from  six  to  eighteen  years  of  age.  The 
applicant  completes  a  sheet  for  each 
child  in  the  household.  For  younger 
children,  basic  information  is  requested 
about  pre-school  attendance,  child  care 
arrangements,  general  health  and 
behavior  For  children  6  to  18, 
information  includes  school  and  grade, 
attendance  in  gifted  or  special  education 
classes,  general  behavior  and  health, 
and  child  care  arrangements. 

A2.2.2  Data  Collection  with  Agency 
Respondents 

At  each  of  the  demonstration  sites,  the 
public  housing  authorities  and 
nonprofit  organizations  will  routinely 
collect  and  update  program  data  and 
submit  them  (initially  to  the  Contractor, 
later  to  HUD)  on  a  monthly  basis  during 
the  demonstration  period.**  These  data 
will  be  used  by  HIT)  to  monitor  the 
progress  of  the  demonstration  (i.e.,  the 
number  of  people  participating  in  the 
program,  the  number  who  have  leased 
units),  to  identify  differences  in  the 
program  among  the  sites  and  reasons  for 
these  differences,  to  determine  the  costs 
associated  with  adding  MIX)  counseling 
to  the  conventional  Section  8  program, 
and  to  develop  biennial  reports  to  the 
Congress.  It  should  be  noted  that  the 
collection  of  the  data  is  also  useful  to 
each  of  the  sites,  as  they  manage  and 
monitor  their  own  programs.  TTie  data 
collection  instmments  that  have  been 

>1  During  the  first  few  ntonths  of  the 
demonstration,  this  information  will  be  reported  to 
Abt  Associates.  Abt  will  review  the  information  to 
ensure  it  is  accurately  recorded,  discussed  any 
deficiencies  with  the  sites,  and  then  pass  this 
information  on  to  HUD.  After  this  start-up  period, 
programs  will  submit  these  forms  directly  to  HUD. 
HUD  is  also  considering  whether  to  issue  a 
competitive  procurement  to  obtain  the  services  of 
a  data  tracking  and  monitoring  firm  to  ensure  that, 
in  the  long-term,  information  is  property  gathered 
and  reported. 


designed  for  agency  respondents  are:  the 
Participant  Tracking  Forms  for  PHAs 
and  NTOs;  the  Participant  Counseling 
Log  for  NPOs;  the  Program  Cost  Fonns_ 
for  PHAs  and  NPOs;  and  the  Landlord 
Outreach  Log  for  NPOs.  These  are 
discussed  below  and  can  be  found  in 
Appendix  B. 

PflA  and  NPO  Participant  Tracking 
Logs.  Tracking  logs  provide  a 
mechanism  for  monitoring  the  progress 
of  participants  from  enrollment  through 
lease-up  of  a  new  unit.  Separate  tracking 
logs  have  been  developed  for  the  PHAs 
and  NPOs  which  they  will  update  on  an 
as-needed  basis.  Updated  logs  will  be 
copied  and  submitted  monthly  (initially 
to  the  Contractor,  later  to  HUD),  so  that 
the  progress  of  demonstration 
enrollment,  search,  and  lease-up  can  be 
monitored. 

The  “PHA  tracking  log”  requires  PHA 
staff  to  record  the  name  and  social 
security  number  of  all  eligible 
applicants  as  they  are  enrolled  in  the 
program  and  the  dates  when  key  PHA- 
related  activities  occur.  For  example, 
PHA  staff  will  record  the  date  the 
Enrollment  Form  is  signed,  the  date  the 
Participant  Baseline  Survey  is 
completed,  and  the  outcome  of  random 
assignment.  The  log  separately  tracks 
participants  in  the  experimental, 

Section  8  control,  and  in-place  control 
groups.  For  experimental  and  Section  8 
control  group  families,  the  log  captures 
the  date  a  certificate  or  voucher  is 
issued  and  dates  for  search  extension 
and  expiration  of  the  certificate  or 
voucher.  Once  a  participant  finds  a  unit, 
the  dates  for  the  housing  quality 
standards  inspection,  lease  approval, 
and  move-in  are  recorded. 

The  “NPO  participant  tracking  log”, 
to  be  maintained  by  staff  of  the 
nonprofit  agencies,  applies  only  to 
experimental  group  participants.  It  is 
used  to  record  the  dates  and  results  of 
NPO-related  activities.  These  include  a 
credit  check,  a  visit  to  the  participant’s 
home,  and  accompanied  visits  to 
inspect  up  to  three  prospective  units. 
When  the  participant  finds  a  unit,  the 
unit  address  and  neighborhood  are 
recorded,  along  with  the  date  of  a 
follow-up  visit  by  NPO  staff. 

After  random  assignment,  tracking  of 
the  in-place  control  group  members  will 
not  require  a  special  data  collection  by 
the  PHA.  It  will  be  accomplished  using 
extracts  from  the  electronic  Form  50058 
files  that  PHAs  and  Section  8  project 
managers  maintain  for  periodic 
submission  to  HUD.*  2 

'2  It  Is  assumed  that  there  will  be  complete 
reporting  of  HUD  50058  data  by  PHAs  at  the 
demonstration  sites. 


Participant  Counseling  Log.  Part  of 
the  design  of  the  MTO  program  is  the 
provision  of  counseling  to  participants 
in  the  experimental  group,  from  the 
time  of  receiving  a  Section  8  certificate 
or  voucher,  for  as  long  as  one  year  after 
they  have  leased  a  unit  under  MTO. 

This  counseling — on  search  methods, 
community  features,  credit  problems, 
and  family  adjustment — will  be 
provided  by  the  nonprofit  organizations. 
NPO  staff  will  be  asked  to  record 
contacts  with  each  participant,  whether 
the  contact  is  by  phone  or  in  person,  as 
well  as  the  purpose  and  duration  of  the 
contact.  NPOs  will  retain  this 
information;  it  will  bo  submitted  to 
HUD  at  the  end  of  the  intake  period  and 
one  year  later.  NPOs  may  choose  to 
substitute  their  own  forms  to  collect  this 
information,  provided  that  the  same 
information  is  contained  on  their  forms. 

Program  Cost  Forms.  HUD  is  required 
to  identify  the  costs  associated  with 
operating  the  MTO  demonstration  in 
biennial  reports  to  Congress.  To  do  this, 
it  will  be  necessary  to  document  the 
staff  costs  associated  with  counseling 
MTO  participants  (including  staff  time 
and  travel),  the  cost  of  conducting  credit 
checks,  identifying  housing  units, 
recruiting  and  working  with  landlords, 
as  well  as  managing  random  assignment 
and  general  program  administration. 
Separate  forms  have  been  developed  for 
NPOs  and  PHAs,  to  report  to  HUD  on 
a  monthly  basis  all  costs  related  to  the 
program.  The  forms  require 
documentation  of  the  amount  of  staff 
time  devoted  to  a  range  of  program 
activities,  including  outreach, 
enrollment,  random  assignment,  record¬ 
keeping,  and  counseling.  The  name  and 
hourly  wage  of  staff  working  on  MTO 
during  the  month  is  to  be  reported, 
along  with  the  total  number  of  hours  the 
staff  person  devoted  to  MTO  that 
month.  Non-staff  costs  associated  with 
the  demonstration  are  to  be  reported  as 
well,  including  indirect  labor  costs  and 
benefits,  overhead  expenses, 
subcontracts,  £md  fees. 

In  order  to  minimize  thei)urden  on 
participating  agencies,  data  on  staff  time 
by  activity  will  be  collected  for  just  two 
one-month  periods  during  the 
demonstration  intake  period.  Total  costs 
will  be  reported  in  the  other  months. 

NPOs  will  also  be  required  to 
document  how  matching  funds  are 
assigned  to  various  program  activities. 
In-kind  services  or  other  contributions 
supporting  each  activity  will  also  be 
identified  and  will  be  assigned  a  dollar 
value. 

Landlord  Outreach  Log.  HUD  and  the 
Congress  have  expressed  an  interest  in 
learning  about  the  level  of  landlord 
outreadb  that  occurs  through  the 
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program.  It  is  the  NPO’s  responsibility 
to  recruit  landlords  to  participate  in  the 
MTO  program,  particularly  owners  and 
managers  of  more  than  500  units  and 
those  with  large  (3+  bedrooms)  units. 

The  log  allows  the  NPO  to  keep  a  record 
nf  the  names  and  addresses  of  landlords 
who  are  contacted,  the  types  and 
’ocation  of  units  under  their 
management,  and  the  landlord’s  interest 
In  participating  in  the  progreun. 
Similarly,  it  provides  a  place  to  record 
contacts  with  property  owner 
associations.  The  Landlord  Outreach 
Logs  are  updated  by  the  NPOs  as 
necessary.  Updated  logs  will  be  copied 
and  sent  to  HUD  at  the  end  of  each 
month  for  the  intake  period  of  the  MTO 
demonstration. 

A2.3  Research  Objectives  and  Analysis 
Design 

The  research  objectives  for  the 
demonstration  derive  largely  from  the 
authorizing  legislation,  the  Housing  and 
Community  Development  Act  of  1992. 

In  the  short  term,  the  primary  objective 
is  to  test  whether  the  MTO  program  can 
lead  to  significantly  more  leasing  in 
low-poverty  areas  than  would  have 
occurred  if  standcird  Section  8 
procedures  were  employed.  To  do  so,  it 
is  necessary  to  obtain  evidence  of  the 
effects  and  costs  of  adding  MTO 
housing  search  assistance  services  to  the 
Section  8  rental  assistance  program.  As 
noted  above,  information  must  be 
collected  about  standard  Section  8 
practices,  which  may  vary  considerably 
from  site  to  site,  and  their  associated 
costs  at  each  of  the  demonstration  sites. 
In  addition,  information  must  be 
collected  about  the  rate  at  which 
participants  eire  able  to  move  to  low- 
poverty  areas,  the  level  of  special 
housing  counseling  provided  by  NPOs 
to  assist  these  moves,  as  well  as  other 
program  activities  (i.e,  landlord 
outreach)  that  facilitate  movement  to 
low-poverty  areas.  Through  the  agency 
data  collection  and  the  Contractor's 
monitoring  and  technical  assistance 
activities,  data  will  be  provided  to  HUD 
that  will  enable  a  full  account  of  the 
costs  involved  in  adding  search 
assistance  to  the  Section  8  program  and 
the  number  of  families  who  were  able  to 
move  to  low-poverty  areas  as  a  result  of 
this  assistance. 

In  the  long  term,  the  primary  research 
objective  of  the  MTO  demonstration  is 
to  determine  whether  MTO  placements 
have  measurable  impacts  on  the  lives 
and  opportunities  of  the  families 
selected  for  the  experimental  group.  A 
mandated  report  to  Congress  in  2004 
will  address  the  long-term  effects  of  the 
demonstiation.  HUD  has  determined 
that  the  key  methodological  strategy  for 


measuring  long-term  effects  is  through 
three-way  random  assignment  of  MTO 
program  participants  at  the  time  of  entry 
into  the  program,  permitting  a 
comparison  of  experimental  and  control 
group  subjects  for  the  final  evaluation 
report.  Experimental  group  participants 
will  receive  Section  8  assistance  to 
move  to  low-poverty  areas,  as  well  as 
special  housing  search  and  counseling 
assistance  provided  by  NPOs  at  each  of 
the  demonstration  sites.  One  control 
group  of  participants  will  receive  the 
Section  8  assistance  along  with  the 
standard  Section  8  briefing  and  support 
provided  by  the  PHAs.  A  second  control 
group  will  receive  no  assistance  under 
the  MTO  program  but  will  retain  current 
public  housing  or  Section  8  project- 
based  housing.  All  three  groups  will  be 
tracked  by  HUD  for  a  period  of  ten 
years,  through  any  moves  or  changes  in 
assistance  status  that  may  occur. 

The  analysis  design  for  the  long-term 
evaluation  is  imder  development  by 
HUD  and  an  outside  experts  group, 
which  has  been  convened  twice  (in 
December  1993  and  March  1994).i3  To 
date,  the  group  has  focused  its  attention 
primarily  on  the  experimental  design 
(confirming  the  choice  of  three-way 
random  assignment)  and  on  the 
development  of  the  baseline  survey 
described  in  the  previous  section. 
Presumably,  analysis  plans  and  other 
data  collection  instruments  (such  as 
household  follow-up  surveys)  will  be 
needed  to  analyze  the  long-term  impacts 
of  MTO.  The  Department  intends  to 
pursue  these  through  the  work  of  the 
experts’  group  and  through  later 
procurements. 

A3  Use  of  Improved  Technologies 

The  potential  for  using  improved 
information  technology  to  reduce 
burden  in  this  study  has  been  reviewed. 
The  study  requires  that  information  be 
gathered  from  the  following  sources: 

•  From  families  who  enroll  in  the 
program — information  that  determines 
their  eligibility  for  the  program  and 
baseline  data  about  applicants  and  their 
families; 

•  From  PHAs — documentation  of 
MTO  program  operations  and  costs; 
information  about  the  administration  of 
the  regular  Section  3  program;  extracts 
of  existing  participant  records;  and 

•  From  NPOs— documentation  of 
MTO  landlord  outreach,  counseling, 
program  operations,  and  costs. 

Data  on  families  will  be  gathered 
through  the  Participant  Baseline  Survey 
and  use  of  an  existing  HUD  form  for 
public  housing  and  Section  8  tenants. 


>3The  list  of  experts  is  found  in  Exhibit  A.l 
below. 


HUD  Form  50058.'“  PHAs  submit  50058 
data  monthly  to  the  HUD  Multifamily 
Tenant  Characteristics  System. 's 
Procedures  will  be  developed  to  extract 
the  same  50058  data  for  MTO  families 
(from  all  three  groups)  as  the  basis  for 
long-term  tracldng. 

Except  for  Form  50058  data,  it  is 
expected  that  all  information  collected 
by  PHAs  and  NPOs  will  be  recorded  on 
paper,  copies  of  which  will  be 
submitted  to  HUD  according  to  a  pre- 
established  schedule.  HUD’s  decision  to 
employ  paper  forms  for  this 
demonstration  was  made  after  careful 
consideration  of  the  viability  of 
automated  data  collection.  The  cost  of 
developing  automated  versions  of  the 
forms  would  be  prohibitive.  The 
availability  and  type  of  computer 
equipment  at  NPOs  and  PHAs  may  vary 
considerably.  No  single  automated 
version  could  be  used  in  all 
demonstration  sites;  moreover, 
introduction  of  new  software  would 
require  more  training  time  for  the  PHA 
and  NPO  staff  than  instruction  on  the 
use  of  paper  forms.  If  the  PHAs  and 
NPOs  have  existing  software  that 
enables  them  to  record  the  requested 
information  electronically,  the 
Contractor  will  work  with  the  agency  or 
organization  to  arrive  at  a  compatible 
electronic  format  for  easier  submission. 

A4  Efforts  to  Avoid  Duplication 

This  data  collection  effort  represents 
the  only  Federal  effort  to  monitor  and 
assess  the  Moving  to  Opportunity  for 
Fair  Housing  Demonstration.  Existing 
data  on  applicants,  to  the  extent  they  are 
available  at  the  PHAs,  will  be  used  in 
lieu  of  new  data  collection.  The  primary 
source  of  existing  data  on  applicants 
will  be  HUD  50058  forms,  completed  at 
admission  or  lease-up,  at  annual 
recertification,  and  at  the  end  of 
participation  for  Section  8  assisted 
tenants  and  for  public  housing  tenants. 

To  differing  degrees,  PHAs  already 
maintain  data  on  the  costs  of 
administering  traditional  Section  8 
programs.  To  the  extent  that  these  data 
are  available,  they  will  obviate  the  need 
to  collect  this  information  especially  for 
the  MTO  demonstration. 

A5  Why  Similar  Already-Available 
Data  Cannot  Be  Used 

This  data  collection  represents  the 
first  attempt  to  collect  information  about 


i»PHAs  participating  in  the  MTO  demonstration 
will  be  asked  to  provide  completed  50058  forms  for 
all  participants  and  to  update  this  information 
regularly. 

>sU.S.  Department  of  Housing  and  Urban 
Development,  Office  of  Public  and  Indian  Housing, 
Notice  PIH  93-53(HA).  Housing  agencies  with 
fewer  than  100  units  in  management  submit  these 
fo''ms  quarterly. 
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this  new  demonstration;  no  similar  data 
are  available.  Because  of  the  differences 
between  MTf)  and  other  mobility 
programs,'*  and  particularly  because  of 
the  experimental  design  (with  random 
assignment  to  three  groups),  data  must 
be  collected  directly  about  the 
characteristics  of  participants  and  their 
success  in  utilizing  the  MTO  or  regular 
Section  8  rental  assistance.  Wherever 
HUD  has  identified  similar  data  on 
participants  that  will  be  useful,  these 
data  Mdll  be  used  and  not  duplicated  in 
MTO  instruments.  Further,  because  of 
the  unique  nature  of  program  operations 
under  this  demonstration,  detailed  data 
on  agency  practices  must  be  gathered. 
For  example,  there  are  no  systematic 
data  available  on  the  methods  and  costs 
of  nonprofit  landlord  outreach  or 
counseling  in  different  cities.  They  must 
therefore  be  collected  under  the 
demonstration. 

A6  Efforts  to  Minimize  the  Burden  for 
Small  Entities 

Respondents  for  this  data  collection 
include  MTO  program  participants, 
public  housing  authorities,  and 
nonprofit  organizations  participating  in 
the  MTO  demonstration.  The  PHAs  are 
all  very  large  agencies.  However,  some 
of  the  NPOs  may  qualify  as  small 


entities.  Consequently,  we  have 
minimized  the  number  of  items  that  the 
NPOs  will  be  required  to  collect  In 
addition,  grantees  were  advised  in  the 
Notice  of  Fimding  Availability  for  the 
demonstration  that  they  would  be 
required  to  collect  data  for  research 
purposes.  HUD  is  assisting  them  with 
this  responsibility,  by  providing  the 
staff  support  of  a  data  collection 
assistant  at  each  site,  who  is  hired  by 
the  Contractor  to  help  the  NPOs  and 
PHAs  with  record-keeping  and  data 
collection. 

A7  Consequences  of  Less  Frequent 
Data  Collection 

The  data  gathered  from  participants  is 
a  one-time  collection  for  the  intake 
phase.  PHAs  and  NPOs  are  required  to 
maintain  records  and  report  to  HUD  on 
a  monthly  basis  for  the  intake  phase. 
Any  further  follow-up  will  be 
conducted  under  a  separate 
procurement  and  will  be  the  subject  of 
a  separate  clearance  request. 

A8  Circumstances  Requiring 
Deviation  from  Guidelines  in  5  CFR 
1320.6 

The  data  collection  does  not  deviate 
from  the  guidelines  in  5  CFR  1320.6. 


AO  Cnpsultations  Outside  the  Agency 

In  developing  these  instruments,  HUD 
has  obtained  input  from  a  munber  of 
sources.  First,  the  Department  has  hired 
Abt  Associates  Inc.  to  assist  in  the 
design  of  the  data  collection  for  the 
demonstration.  Key  staff  from  Abt 
Associates  are:  Dr.  Judith  Feins,  Ms. 
Mary  Joel  Holin,  Ms.  Janine  Sullivan, 

Mr.  Antony  Phipps,  Dr.  Susan  Ponkin, 
Dr.  Larry  Oir. 

Second,  HUD  has  convened  an 
experts’  panel  for  the  MTO 
demonstration.  The  members  of  the 
panel  are  shown  in  Exhibit  A.l.  Third, 
Contractor  staff  have  consulted  with 
staff  and  reviewed  materials  provided 
by  the  Gautreaux  Program  in  Chicago. 
Tlieso  include  the  Leadership  Council’s 
monthly  reports  to  HUD,  the 
information  packet  provided  to 
potential  Gautreaux  participants,  and 
Gautreaux  program  forms  (such  as  the 
intake  and  credit  check  forms).  The 
Contractor  has  also  discussed  with 
Gautreaux  Program  administrators  their 
methods  for  tracking  participants 
through  the  program.  Fourth,  an 
extensive  review  has  been  conducted  of 
the  research  literature  on  mobility 
programs,  to  identify  all  the  important 
areas  where  baseline  data  are  needed  for 
a  long-term  evaluation  of  MTO’s  effects. 


Exhibit  A.l. —Experts’  Panel  for  the  MTO  Demonstration 


Member  name 

institutional  affiliation 

Prof.  Susan  E.  Mayer . 

Prof.  Peter  Rossi  . . . . . . . 

School  of  Public  Policy  Studies,  University  of  Chicago. 

Dept  of  Sociology.  University  of  Massachusetts. 

D^L  ol  Ecorromics,  University  ot  Maryland-Baltinwre  County. 

Dept,  of  Consumer  EcorKimics  &  Housing,  Cornell  University. 

The  (Center  (or  Assistance  in  Policy  Devefopment 

Graduate  School  of  Public  Administrabon,  New  York  University. 

School  ot  Education  and  Social  Policy,  N^hwestem  Universi^. 
Department  of  Sociology,  Northwestern  University. 

Dept  of  Politics,  Lake  Forest  College. 

Business  and  Professional  People  for  the  Public  Interest. 

University  of  Michigan,  Institute  for  Survey  Research. 

Center  for  the  Study  of  Young  Children,  Columbia  University. 

Teadiers  College,  Columbia  University. 

Manpower  Demonstration  Research  CJorporation. 

Center  on  Budget  and  Policy  Priorities. 

Abell  Foundation. 

Prof.  Davifl  .  . . 

Prof.  Dean  R.  Ullard . . . 

Dr.  Cynthia  Sipe  . . . 

Dr.  Howard  Bloom  . . . 

Prof.  James  Rosenbaum . . . 

Fret.  Thomas  Cook  . 

Prof.  Paul  Fischer  . . 

Mr.  Alexander  Poiikoff  . 

Prof.  Greg  J.  Duncan  . 

Prol.  Jeartne  Brooks-Gunn . 

Prof.  Robert  Crain  . 

Mr.  Fred  DoolitMe . 

Mr.  Paul  1  eonard  . 

Mr.  Robert  Embry  . . . 

Dr.  Chester  Hartman  . 

Poverty  and  Race  Research  Action  Courx:il. 

Child  Trends,  Inc. 

Johns  Hopkins  University. 

Dr.  Kristin  A.  Moore . . . 

Dr.  Sandra  Newman . . . 

AlO  Arrangements  and  Assurances 
Regarding  Confidentiality 

Program  participants  will  be  assured 
that  the  information  they  provide  will 
be  kept  confidential  and  used  only  for 
the  purposes  of  this  research.  No  data 


IB  Salient  differences  include  a)  the  focus  on 
changes  from  high-poverty  to  low-poverty  areas 
(instead  of  the  race-based  deCoitions  of  court- 
ordered  mobility  programs);  end  b)  eligibility 


will  be  released  in  a  form  that  can  be 
identified  with  individual  participants. 
These  assurances  will  be  included  in 
the  Enrollment  Form  that  is  signed  by 
all  applicants  during  the  intake  process. 


rebtricted  to  current  residents  of  public  housing  or 
Section  8  project-based  housing  developments  (not 
waiting  list  applicant.s). 


A1 1  Sensitive  Questions 

There  are  no  questions  of  a  sensitive 
nature  in  this  data  collection  effort. 
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Al2  Estimated  Cost  to  the  Federal 
Government 

The  cost  to  the  Federal  Government  of 
the  MTO  demonstration  is  $69,661,760 
($18,979,085  for  vouchers,  $49,510,100 


for  certificates,  $500,000  for  counseling, 
and  $672,575  for  implementation 
assistance  and  evaluation).  The  cost  of 
the  data  collection  described  in  this 
Supporting  Statement  is  $179,585. 


A13  Respondent  Burden 

The  respondent  burden  calculations 
presented  in  Exhibit  A.2  cover  a  period 
of  two  years  (24  months)  from  the 
anticipated  June  1, 1994  start-up  of  the 
MTO  demonstration. 


Exhibjt  A.2.--Estimated  Respondent  Burden 


Form 

Respondent 

Number  of  respondents 
(see  notes) 

Time  tocomptete 

Frequency 

Total 

burden 

(hours) 

ErvoUment  Form  . . 

Eligible  MTO  applicants 
Experimental  group  . 

9.(MX) . 

5  miniitps . 

*  per  respondent  . 

750 

6,000 

Participant  Baseline  Sur- 

9.000  . 

40  minutes . 

1  per  respondent  . . 

vey. 

Participent  Counseling 
Contact  Log. 

Landlord  Outreach  Log  _ 
Program  Cost  Forms _ 

Participant  Tracking 
Forms. 

Section  8  control  group 
In-place  control  group 
NPO  staff  -  . 

5  optional . . . 

J>0  hruirs  . 

1  |V»r  month  . 

2,400 

960 

960 

4.800 

NPO  staff  . . 

fl  hnurs  . 

1  per  month  . . 

NPO  staff  . . . 

4  hours . . . 

1  each  per  NPO.  PHA 
per  month. 

1  each  per  NPO,  PHA 
per  month. 

PHA  staff  . . 

PHA  staff  _ _ _ _ 

5 

40  hniusi . 

NPO  staff  . . . 

5 

Notes:  Burden  is  calculated  for  the  maximum  number  of  participant  resporxtertts.  urxler  the  most  conservative  assumptions.  See  the  discus¬ 
sion  in  Part  B. 

One  NPO  in  each  site  (thus  5  total)  wHt  be  responsible  for  record-keepmg  and  reporting,  even  though  two  sites  have  additional  NPOs  as  sub¬ 
contractors. 


A14  Reasons  for  Changes  in  Barden 

This  is  an  original  submission  of  a 
Request  for  OMB  Clearance  for  the  data 
collection  of  the  MTO  demonstration. 
Therefore,  this  section  is  not  applicable. 

A15  Tabulation  Plan,  Statistical 
Analysis  and  Study  Schedule 

Currently,  the  intake  phase  of  the 
MTO  demonstration  is  scheduled  to 
begin  in  June  1994  and  end  in  June 
1995.  Including  the  FY  94  Notice  of 
Funding  Availability,  this  intake  phase 
may  be  extended  through  June  1996. 

Immediate  plans  for  tabulation  or 
other  analysis  of  the  data  collected 
under  this  request  for  clearance  are 
limited  to  those  of  the  Contractor.  Abt 
Associates,  and  to  the  period  from  the 
start  of  demonstration  site  operations 
(scheduled  for  June  1, 1994)  until 
February  1995.  The  Ckintractor’s  Final 
Report  will  combine  documentation  of 
the  MTO  demonstration  characteristics 
(including  random  assignment, 
outreach,  training,  and  monitoring)  with 
description  of  PHA  and  NPO  operating 
characteristics  as  they  relate  to  the 
demonstration.  It  will  compare  the 
counseling  and  search  assistance 
delivered  to  experimental  group 
participants  (within  the  observation 
period)  by  the  NPOs  with  the  standard 


Section  8  counseling  and  other  services 
routinely  offered  by  the  PHAs  to  Section 
8  certificate-  and  voucher-holders. 

While  the  report  will  not  contain  any 
presentation  of  early  participant  or  cost 
data  from  the  demonstration,*^  it  will 
amply  document  the  design  and  early 
implementation  of  the  MTO 
demonstration. 

In  preparation  for  the  end  of  the 
Contractor’s  period  of  work,  and  for 
assumption  of  data  collection  and 
monitoring  activities  directly  by  HUD, 
Department  staff  will  develop  plans  for 
the  tabulation  and  reporting  of 
participant  and  cost  data  to  Congress,  as 
required  by  the  statute  authorizing 
MTO. 

Part  B  Statistical  Methods 
Bl  Potential  Respondent  Universe 

The  potential  respondent  universe  for 
the  Moving  to  Opportunity  for  Fair 
I  lousing  Demonstration  consists  of  two 
parts:  the  families  that  apply  for  Section 
8  through  the  demonstration  (including 
informed  consent  to  enroll),  and  the 
agencies  that  are  involved  in  the 
administration  of  the  bousing  assistance 
and  counseling  program  that  form  the 
demonstration.  As  indicated  in  Part  A  of 
this  request,  the  instruments  for  which 
clearance  is  requested  fall  into  two 


groups,  by  parts  of  the  potential 
respondent  universe,  as  follows: 

•  Data  collection  forms  with 
participant  respondents — the 
Enrollment  Form  and  Participant 
Baseline  Survey; 

•  Data  collection  forms  with  agency 
respondents — the  Participant  Tracking 
Forms,  Participant  Counseling  log 
(optional).  Program  Cost  Forms,  and 
Lsmdlord  Outreach  Log. 

\fTO  Demonstration  Participants 

MTO  demonstration  participants  are 
those  families  that  (a)  respond  to  MTO 
outreach  conducted  by  the  site  agencies, 
(h)  receive  information  about  MTO  and 
about  the  different  possible  outcomes  of 
applying  (due  to  random  assignment), 
and  (c)  agree  to  join  the  demonstration 
by  signing  the  Enrollment  Form.  Such 
participants  must  be  families  with 
children  currently  receiving  housing 
assistance  (residing  in  either  public 
housing  or  Section  8  project-based 
housing)  in  the  high-poverty  census 
tracts  designated  by  Uie  local  housing 
authority  for  the  demonstration. 

Based  upon  the  applications 
submitted  by  the  five  successful  sites  in 
response  to  the  MTO  NOFA,  the  size  of 
the  potential  participant  respondent 
universe  is  shown  in  Exhibit  B.l. 


•  '  Und«r  the  Contractor's  schedule,  there  would 
at  best  be  7  months  of  intake  data  available:  It  is 
unlikely  that  there  would  be  much  search  or 
iorationa!  oiitcome  data  available. 
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Exhibit  B.I.— Size  of  the  Potential  Participant  Respondent  Universe 


Baltimore 

Boston 

Chicago 

Los  Angeles 

New  York 

High-Poverty  Cerv 
sus  Tracts. 

34  (5  targeted) . 

14  (9  targeted) . 

182  (3+  targeted) . 

40  (8  targeted) . 

275  (3  targeted). 

Housing  Developments  in  Targeted  High-Poverty  Census  Tracts. 


Project-Based  Sec¬ 
tion  8. 

11  . 

20 . 

30 . 

Public  Housing . 

8  (plus  97  scattered- 
site  units). 

6 . 

8 . 

5. 

Eligible  Families . 

2,300  . 

4.500  . . . 

1  2.415 . 1 

3,990  . 

2,431. 

These  participants  are  the  potential 
respondents  for  the  Enrollment  Form  and 
Participant  Baseline  Survey.  The  sites  have 
confirmed  to  the  Department  that  they  will 
expand  the  targeted  areas  if  it  is  necessary 
(for  purposes  of  sufficient  sample  size)  to 
attract  more  families  to  the  demonstration. 

MTO  Demonstration  Agencies 

There  are  14  local  agencies  playing 
administrative  roles  in  the  MTO 


demonstration;  they  are  listed  in  Exhibit 
B.2.  Of  the  14, 10  will  be  reporting 
entities  and  are  the  potential 
respondents  for  these  data  collection 
instruments:  the  Participant  Tracking 
Forms,  the  Participant  Counseling  Log 
(optional),  the  Program  Cost  Forms,  and 
the  Landlord  Outreach  Log.  More 
specifically,  the  Participant  Counseling 
Log  and  Lwdlord  Outreach  Log  will 


only  be  used  by  the  NPOs;  the  other 
instruments  will  be  completed  by  both 
types  of  agency.  Note  that  4  of  the  9 
nonprofits  shown  in  the  exhibit  are  ' 
subcontractors  to  other  nonprofits;  for 
purposes  of  discussing  respondent 
burden,  in  Part  A13  above,  it  was 
indicated  that  data  collection 
responsibilities  lay  with  the  prime 
nonprofit  in  each  site. 


Exhibit  B.2.— Members  of  the  Potential  Agency  Respondent  Universe 


Baltimore 

Boston 

Chicago 

Los  Angeles 

New  York 

PHA  . 

Housing  Authority  of 

Boston  Housing  Au- 

Chicago  Housing  Au- 

Housing  Authority  of 

New  York  City  Hous- 

Baltimore  City 
(HABC). 

thority  (BHA). 

thority  (CHA). 

the  City  of  Los  Arv 
geles  (HACLA). 

ing  Authority 
(NYCHA). 

NPO . 

Community  Assist- 

Metropolitan  Boston 

Leadership  Council 

Fair  Housing  Con- 

Northern  Manhattan 

ance  Network 

Housing  Partner- 

(or  Metropolitan 

gress  of  Southern 

Improvement  Cor- 

(CAN). 

ship  Inc.  (MBHP). 

Open  Communities 
(LC). 

California  (FHCSC). 

poration  (NMIC) 

Sub(s) . 

1 

Baltimore  Urban 
League;  Neighbor¬ 
hood  Intervention 
Strategies,  Inc.; 
Baltimore  Neigh¬ 
borhoods.  Inc. 

None  . 

None  . 

beyortd  shelter  (bs)  ... 

None. 

B2  Statistical  Methods 

This  section  contains  five  parts.  B2.1 
presents  the  MTO  demonstration’s 
stratification  emd  sampling  plans. 

Section  B2.2  discusses  sampling 
procedures.  B2.3  presents  the 
justification  of  level  of  accuracy 
achieved  by  the  sample  sizes.  Section 
B2.4  discusses  any  problems  requiring 
specialized  sampling  procedures. 

Section  B2.5  addresses  the  topic  of  use 
of  less  frequent  data  collection  cycles. 

B2. 1  Stratification  and  Sampling  Plans 

The  sample  for  the  evaluation  will 
consist  of  families  w'ho  apply  to  the 
demonstration  and  are  randomly 
assigned  to  one  of  three  groups: 

•  The  experimental  group,  w'hich  will 
receive  geographically  restricted 
certificates  or  vouchers,  along  with 
counseling  and  assistance  in  finding  a 
private  unit  to  lease; 

•  The  Section  8  control  group,  which 
will  receive  regular  Section  8 


certificates  or  vouchers,  which  are 
geographically  unrestricted;  and 

•  The  in-place  control  group,  which 
will  receive  no  certificates  or  vouchers, 
but  will  continue  to  receive  project- 
based  assistance. 

Exhibit  B.3  shows  the  optimal 
allocation  of  the  sample  among  tliese 
three  groups.  This  allocation  assumes: 

•  The  Department  is  interested  in 
estimating  the  difference  in  impacts 
between  the  MTO  treatment  and  the 
regular  Section  8  program  (or, 
alternatively,  the  difference  in  impacts 
between  living  in  the  central  city 
outside  housing  projects  and  living  in 
the  suburbs); 

•  The  lease-up  rate  in  the  Section  8 
group  will  be  70  percent;  and 

•  1.800  certificates  or  vouchers  will 
be  available  for  the  demonstration,  all  of 
which  can  be  used  interchangeably  as 
MTO  certificates  or  vouchers  or  as 
regular  Section  8  certificates  or 
vouchers. 


The  exhibit  shows  two  alternative 
sample  allocations  (and  total  sample 
sizes),  one  based  on  an  assumed  lease- 
up  rate  of  20  percent  in  the 
experimental  group  and  one  based  on  an 
assumed  lease-up  rate  of  40  percent  in 
that  group. 18  Because  the  certificates 
and  vouchers  issued  to  the  experimental 
group  participants  can  only  be  used  in 
certain  low-poverty  areas  outside  the 
neighborhoods  where  these  families 
would  ordinarily  seek  housing,  we 
expect  that  even  with  special  counseling 
and  assistance  their  lease-up  rate  will  be 
substantially  lower  than  that  of  the 
regular  Section  8  group.  However,  given 
the  limited  experience  with  this  type  of 
program,  it  is  very  difficult  to  predict 
what  that  rate  will  be.  Therefore,  we 
show  sample  allocations  for  lease-up 


*®The  20  percent  estimate  is  based  on  the 
experience  of  the  Cautreaux  program  in  Chicago 
The  40  percent  leaso-up  rate  was  estimated  by 
Professor  Paul  Fischer  from  his  research  on  the 
Cincinnati  mobility  program. 
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rates  that  bracket  the  likely  range  of 
rates  for  this  group. 

Under  the  assumption  of  a  20  percent 
lease-up  rate,  it  will  require  4,500 
families  in  the  experimental  group  and 
1,286  families  in  the  Section  8  control 
group  to  produce  900  leased-up  families 


in  each,  the  optimal  division  of 
certificates  or  vouchers  between  the  two 
groups.  An  additional  3,214  (amilies 
will  be  required  for  the  in-place  control 
group,  for  a  total  sample  size  of  9,000 
families.  With  a  40  percent  Imse-up  rate 


in  the  experimental  group,  only  2.250 
hunilies  would  be  needed  in  that  group 
to  produce  900  leased-up  families. 
Under  this  assumption,  the  optimal 
number  of  in-place  controls  also  falls  to 
964,  for  a  total  sample  size  of  4,500 
families. 


ExHterr  B.3.— Optimal  Sample  Allocation,  MTO  Demonstration 


1 

] 

Experimental 
(MtO)  group 

Section  8  con¬ 
trol  groi^} 

Ifvpiaoe  con¬ 
trol  group 

Total 

Families  assigned: 

20%  MTO  lease-up  rate  . . .  .  .  .. 

4,500 

1,286 

3^14 

9,000 

40%  MTO  lease-up  rale . . . . . 

2,250 

1,286 

964 

4,500 

Famrties  leased  up .  .  . . .  . 

900 

900 

N/A 

1,800 

The  final  sample  size  will  be 
determined  by  the  actual  lea.se-up  rate 
(i.e.,  the  number  of  families  actually 
required  to  exhaust  the  1,800 
certificates/vouchers  available)  and  the 
random  assignment  ratio.  In  the  absence 
of  reliable  knowledge  about  the  lease-up 
rate  to  be  expected  in  the  experimental 
group,  the  Contractor  plans  to  take  the 
conservative  approach  of  setting  the 
initial  random  assignment  ratio  ba.sed 
on  the  assumption  of  a  20  percent  lease- 
up  rate  in  this  group.  If,  as  the 
demonstration  progresses,  this  group 
experiences  a  higher  lease-up  rate,  the 
random  assignment  ratio  can  bn 
adjusted  accordingly. 

B2.2  Sampling  Procedures 

As  specified  in  the  authorizing 
legislation,  the  MTO  demonstration  will 
be  targeted  to  very  low-income  families 
with  children  who  reside  in  public 
housing  or  receive  project-ba.sed  Section 
8  assistance  in  specific  high-poverty 
areas  of  five  laige  cities.  Participating 
PHAs  will  notify  all  eligible  families 
within  the  designated  demonstration 
areas  of  the  availability  of  assistance  to 
move  out  of  project-based  housing. 

The  first  step  in  intake  will  be  to 
determine  the  eligibility  of  applicant 
families.  This  involves  verifying  the 
applicant’s  family  composition,  income, 
and  legal  tenancy  in  public  or  project- 
based  Section  8  housing  in  the 
«lesignated  high-poverty  census  tracts. 

At  this  stage,  families  will  be  reminded 
that,  because  demonstration  slots  are 
limited,  not  all  eligible  applicants  can 
l)e  accepted;  those  to  be  accepted  will  bo 
chosen  by  a  lottery.  They  will  be  asked 
to  agree  to  participate  in  the  study  (i.e. 
provide  any  information  or  cooperation 
that  is  requested  by  the  researchers) 

«jven  if  they  are  not  chosen  to  receive 
demonstration  assistance. 

At  this  point,  after  signing  tire 
Knrollment  Fonn,  baseline  data  for  the 
experimental  analysis  will  bo  collected. 


It  is  important  that  these  data  be 
collected  before  applicants  are  assigned 
to  any  specific  assistance  group,  in 
order  to  ensure  that  their  responses  are 
not  influenced  by  knowledge  of  the 
group  to  which  they  have  been  assigned. 

The  next  step  in  the  intake  process 
will  be  random  assignment  of  applicant 
families  to  an  experimental  group  that 
receives  assistance  under  MTO,  a 
control  group  that  receives  regular 
Section  8  oertificates/vouchers,  or  to  an 
in-place  control  group  that  receives  no 
certificates  or  vouchers. 

Families  assigned  to  the  regular 
Section  8  program  will  receive  the 
standard  FHA  briefing  and  any  other 
assistance  the  PHA  would  normally 
provide  Section  8  enroHees.  Since  all 
applicants  will  have  expressed  an 
interest  in  moving  out  of  project-based 
housing,  it  is  a.ssumed  that  virtually  all 
will  take  the  Section  8  certificates  or 
vouchers  and  begin  searching  for 
acceptable  housing.  Those  who  are 
successful  in  finding  units  that  pass 
PHA  inspection  will  move;  those  who 
are  unsuccessful  will  remain  in  their 
public  or  project-based  housing. 

Families  assigned  to  the  experimental 
group  will  receive  a  standard  briefing 
^m  the  PHA  and  will  be  issued  an 
MTO  certificate/voucher.  They  will  then 
be  invited  for  a  preliminary  counseling 
session  with  the  nonprofit  organizafion 
(NPO)  involved  in  the  demonstration. 
Some  of  these  families  may  decide  not 
to  search  once  they  learn  more  about  the 
MTO  certificates/vouchers’  restriction  to 
use  in  low-poverty  areas.  Those  who 
elect  to  continue  •will  receive  furtlier 
NPO  counseling  and  assistance  in 
locating  acceptable  units  in  low-poverty 
areas. 

Families  randomly  assigned  to  the  in- 
place  control  group  will  be  informed 
that,  because  the  number  of  applicants 
exceeded  the  number  of  certificates/ 
vouchers  available  for  this  special 
demonstration,  they  will  not  receive 


assistance  in  moving.  They  will, 
however,  continue  to  receive  project- 
based  assistance  and  ccmld  be  %vait- 
listed  for  Section  8  existing  program 
assistance. 

Random  assignment  wnll  occur  after 
collection  of  tire  baseline  data  and 
before  any  Section  8  briefing.  It  will  be 
important  that  PHA  staff  determine  each 
applicant’s  eligibility  and  collect 
byline  data  prior  to  random 
assignment,  to  ensure  that  no  ineligibles 
are  iireluded  in  the  sample  end  that 
responses  to  the  baseline  instruments 
are  not  influenced  by  knowledge  of  the 
treatment  to  which  the  femily  has  been 
assigned.  It  will  also  be  important  to 
ensure  that,  foliowring  random 
assignment,  families  receive  a  careful 
explanation  of  the  nature  and  terms  of 
the  assistance  they  are  being  offered  (or, 
if  they  are  being  offered  no  new 
assistance,  that  they  remain  eligible  for 
their  current  assistance).  To  avoid 
confusion,  briefings  for  the 
experimental  and  regular  Section  8 
control  groups  will  be  conducted 
separately. 

The  fact  that  some  intake  activities 
must  occur  before  random  assignment 
and  others  must  occur  after,  but  perhaps 
within  the  same  visit  by  the  participant 
to  the  PHA  office,  means  that  random 
assignment  must  be  capable  of  Ireing 
conducted  with  very  quick  turn-around. 
The  most  efficient  way  to  accomplish 
this  is  for  PHA  staff  to  conduct  random 
assignment  on-site.  To  en.sure  that 
random  assignment  is  conducted 
properly,  and  that  staff  cannot  ’’game” 
the  procedure,  the  Contractor  has 
developed  a  computerized  random 
assignment  routine  that  can  be  run  by 
local  program  staff  on  virtually  any 
personal  computer,  with  minimal 
training.  Intake  staff  need  only  respond 
to  on-screen  prompts  for  the  applicant’s 
name,  date  of  birth,  and  Social  Security 
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number;  the  random  assignment 
routine  will  then  automatically  display 
the  family’s  assignment  on  the  screen 
and  store  it  on  the  diskette  containing 
the  random  assignment  software. 

Demonstration  staO  will  inform  the 
applicants  of  their  assignments  and  refer 
the  MTO  and  regular  S(k;tion  8  groups 
to  their  respective  briefings.  Those 
assigned  to  remain  in-place  will  be 
informed  that,  because  the  number  of 
applicants  exceeded  the  number  that 
could  be  assisted  in  this  special 
demonstration,  the  PHA  was  not  able  to 
give  them  a  certificate/voucher.  They 
will  be  assured,  however,  that  they  will 
continue  to  receive  their  current  project- 
based  assistance.  PHA  staff  will  give 
applicants  this  information  both  orally 
and  in  writing,  ensuring  that  all 
applicants  in  this  group  receive  the 
same  information  and  providing  them  a 
document  to  refer  to  if  they  have 
subsequent  questions  about  their  status. 

B2.3  Justification  of  Level  of  Accuracy 

The  precision  of  the  impact  estimates 
is  measured  by  the  size  of  the  smallest 


program  effect  that  could  be  detected  as 
statistically  significant  at  the  .05  level 
with  80  percent  power  with  a  given 
sample.  This  is  the  “minimum 
detectable  effect.” 

Exhibit  B.4  shows  the  minimum 
program  effects  on  several  different 
outcomes  that  would  be  detectable 
under  the  optimal  sample  allocation 
shown  in  Exhibit  B.S.zo  The  top  panel 
of  the  exhibit  is  based  on  the 
conservative  assumption  that  the  lease- 
up  rate  for  the  experimental  group  will 
be  20  percent:  the  bottom  pemel  assumes 
a  40  percent  lease-up  rate  for  this  group. 

As  shown  in  Exhibit  B.4,  if  the  lease- 
up  rate  for  the  experimental  group  turns 
out  to  be  20  percent,  we  can  be 
confident  of  detecting  a  program- 
induced  increase  of  7  percentage  points 
in  the  educational  attainment  rate  of 
children  in  families  who  lease  up  in  the 
Section  8  control  group — an  increase  of 
14  percent  in  the  proportion  receiving  a 
hi^  school  diploma  or  GED.21  A  6.4 
percentage  point  increase  in  the 
employment  rate  of  adults  who  lease  up 


in  the  Section  8  control  group  would  be 
detectable  with  80  percent  power,  as 
would  a  $992  (13  percent)  increase  in 
their  earnings. 

Because  a  much  smaller  proportion  of 
the  experimental  group  is  expected  to 
lease  up  successfully  and  receive 
assistance,  effects  on  assistance 
recipients  in  this  group  must  be  much 
larger  to  be  detectable.  With  a  20 
percent  lease-up  rate,  the  minimum 
detectable  effects  on  educational 
attainment  and  earnings  are  both  about 
one-third  of  the  control  mean  for  this 
group.  The  smallest  detectable  effect  on 
the  employment  rate  of  MTO  assistance 
recipients  will  be  about  16  percentage 
points. 

The  final  column  of  Exhibit  B.4's 
upper  panel  shows  the  minimiun 
detectable  differences  between  the 
impact  on  the  regular  Section  8  group 
and  the  impact  on  the  MTO  group.  If  the 
MTO  lease-up  rate  is  20  percent, 
differences  in  impact  in  the  21  to  32 
percent  range  would  be  detectable. 


Exhibit  B.4.— Minimum  Detectable  Program  Effects  on  Recipients  for  Selected  Outcomes,  Under  the 

Optimal  Sample  Allocation 


MTO  lease-up  rate  a  20% 

1 ,800  certificatesA/ouOhers 

MTO  lease-up  rate  =  40%  1,800  certificates/ 
vouchers  - 

Outcome 

Impacts  on 
regular  section 

8  (control)  ro- 
_  ciplents 

Impacts  on 
MTO  (Experi¬ 
mental)  redpi- 
.  ents 

Difference  in 
impacts 

Impacts  on 
regiuar  section 

8  (control)  re¬ 
cipients 

Impacts  on 
MTO  (experi¬ 
mental)  recipF 
''  ents 

Difference  in 
impacts 

Attainment  of  high  school  diploma  or 
GED . . . . . 

.070 

.172 

.157 

.090 

.143 

.111 

Employment  rate . 

(14.0%) 

.064 

(34.3%) 

.157 

(31.4%) 

.144 

(18.1%) 

.083 

(28.6%) 

.131 

(22.2%) 

.102 

* 

(9.1%) 

(22.4%) 

-  (20.6%) 

(11.8%) 

(18.7%) 

(14.6%) 

Earnings  . 

$992 

$2,430 

$2,221 

1  $1281 

$2026 

$1,569 

(13.3%) 

(32.5%) 

(29.7%) 

(17.1%) 

(27.1%) 

'  (21.0%) 

As  shown  in  the  bottom  panel  of 
Exhibit  B.4.  substantially  smaller  effects 
will  be  detectable  if  the  lease-up  rate  in 
the  MTO  group  turns  out  to  be  40 
percent.  In  particular,  differences  in 
impact  between  the  regular  Section  8 
group  and  the  MTO  group  of  15  to  22 
percent  will  be  detectable  if  the  lease- 
up  rate  is  40  percent. 

Minimum  detectable  efiects  for  site- 
specific  estimates  will  be  about  2.24 
times  as  large  as  those  for  the  pooled 
five-site  estimates.  Therefore,  only  very 


large  program  impacts  will  be  detectable 
within  individual  sites. 

The  minimum  detectable  effects  on 
employment  rates  estimated  here  for  the 
pooled  five-site  sample  (even  for  the 
more  conservative  lease-up  rate 
assumption)  are  of  the  same  order  of 
magnitude  as  the  effects  found  by 
Rosenbaum  and  Fischer  in  their  studies 
of  mobility  programs  for  public  housing 
tenants  and  applicants,  and  the 
minimum  detectable  effects  on 
educational  attainment  are  similar  to  the 


effect  Rosenbaum  found  for  school 
dropout  rates.32  This  suggests  that  the 
demonstration  sample  will  be  adequate 
to  detect  effects  of  Uie  size  that  are 
likely  to  occur.  However,  it  must  be 
borne  in  mind  that  those  earlier  studies 
may  have  been  subject  to  selection  bias 
that  would  inflate  their  estimates  of 
program  impact. 

The  minimum  detectable  effects 
shown  here  are  based  on  HUD’s  initial 
commitment  of  certificates  and 
vouchers  to  the  MTO  experimental 


i^These  identifiers  are  collected  in  order  to 
ensure  accurate  linking  of  the  family’s  random 
assignment  status  with  data  subsequently  collected 
over  life  of  the  project.  They  are  collected  ordinarily 
on  the  PHAs'  S^ion  8  applications  and  used  on 
HUD  Form  50058. 

n>The  estimates  in  Exhibit  B.4  assume  an 
educational  attainment  rate  of  50  percent  and  an 
employment  rate  of  70  percent  in  the  absence  of 


assistance.  They  also  assume  mean  earnings  of 
$7,468,  with  a  standard  deviation  of  $7,087  in  the 
absence  of  assistance  (based  on  the  earnings  of  low- 
income  adult  women  in  the  National  JTPA  Study 
sample),  and  30  percent  sample; attrition  between 
random  assigmnent  and  follow-up, 

21  The  figures  in  Exhibit  B,4  are  minimum 
detectable  effects  on  families  who  successfully  lease 
up,  not  on  the  entire  treatment  group. 


22  See  James  E.  Rosenbaum.”Black  Pioneers — Do 
Their  Moves  to  the  Suburbs  Increase  Economic 
Opportunity  for  Mothers  and  Children?"  Housing 
Policy  Debate,  Volume  2,  issues  4, 1691;  and  (again) 
Fischer,  "Is  Housing  Mobility  an  Effective  Anti- 
Poverty  Strategy?" 
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design,  totalling  1,800.  A  further 
allocation  of  about  1,500  certificates  and 
vouchers  is  available  in  FY94.23  The 
proportion  of  these  resources  that  will 
be  devoted  to  the  experimental 


evaluation  of  MTO  has  not  yet  been 
determined;  some  may  be  reserved  for 
demonstrations  of  different  MTO 
administrative  models.  However, 
Exhibit  B.5  shows  the  minimum 


detectable  effects  that  would  be 
attainable  if  this  entire  allocation  were 
used  to  increase  the  sample  size  for  the 
experimental  evaluation  of  MTO  to 
3,300  certificates  and  vouchers.*-* 


Exhibit  B.5 — Minimum  Detectable  Program  Effects  on  Recipients  for  Selected  Outcomes.  Under  the 

Optimal  Sample  Allocation 


Outcome 

MTO  lease-up  rate  =  20% 

3,300  certificates/vouchers 

MTO  lease-up  rate  =  40% 

3,3(X)  certificates/vouchers 

Impacts  on 
regular  8  (corv 
trol)  recipents 

Impacts  on 
MTO  (experi¬ 
mental)  recipi¬ 
ents 

Difference  in 
impacts 

Impacts  on 
regular  8  (con¬ 
trol)  recipents 

Impacts  on 
MTO  (experi¬ 
mental)  recipi¬ 
ents 

Difference  in 
impacts 

Attainment  ot  high  school  diploma  or 
GED  . 

Employment  rate . 

Earnings  . 

.052 

(10.3%) 

.047 

(6.8%) 

S733 

(9.8%) 

.127 

(25.4%) 

.116 

(16.6%) 

$1,795 

(24.0%) 

.116 

(23.1%) 

.106 

(15.2%) 

$1,640 

(21.9%) 

.066 

(13.3%) 

.061 

(8.8%) 

$946 

(12.6%) 

.106 

(21.1%) 

.097 

(13.8%) 

$1,496 

(20.0%) 

.081 

(18.8%) 

.075 

(10.7%) 

$1,158 

f15.5%) 

This  increase  in  the  sample  reduces 
the  minimum  detectable  effects  by  about 
25  percent.  As  can  be  seen  in  the 
exhibit,  with  this  sample  size, 
differences  in  impact  in  the  range  of  15 
to  23  percent  would  be  detectable  if  the 
MTO  lease-up  rate  is  20  percent.  Even 
smaller  differences,  in  the  11  to  18 
percent  range,  would  be  detectable  if  the 
MTO  lease-up  rate  is  40  percent. 

B2.4  Problems  Requiring  Specialized 
Sampling  Procedures 

The  data  collection  for  the  Moving  to 
Opportunity  demonstration  does  not 
require  any  specialized  sampling 
procedures. 

B2.5  _  Use  of  Less  Frequent  Data 
Collection  Cycles  ' 

The  instruments  covered  in  this 
request  for  OMB  clearance  have 
different  collection  cycles,  as  follows; 

•  The  data  collection  forms  with 
participant  respondents— the 
Enrollment  Form  and  Participant 
Baseline  Survey — are  designed  for  one¬ 
time  administration  only. 

•  The  data  collection  forms  with 
agency  respondents — ^the  Participant 
Tracking  Forms,  the  Participant 
Counseling  log  (optional),  the  Program 
Cost  Forms,  and  the  Landlord  Outreach 
Log — are  designed  for  periodic 
collection,  described  below. 

Of  the  latter  group  of  forms,  the 
Participant  Tracking  Forms,  the  Program 
Cost  Forms,  and  the  Landlord  Outreach 
Logs  will  be  collected  on  a  monthly 


2’ The  precise  number  of  cerfificafes  and 
vouchers  that  can  be  supported  with  a  given  budget 
cannot  be  determined  until  sites  are  known,  since 
the  cost  of  certificate  or  voucher  depends  on  the  fair 
market  rent  in  the  local  area. 


basis  during  the  period  of  MTO  intake. 
Monthly  collection  of  tracking  forms  is 
essential  because  of  the  likelihood  that 
many  of  the  participants  will  be  moving 
as  a  result  of  receiving  Section  8 
assistance;  close  tracking  in  the  search 
and  lease-up  period  will  form  the 
foundation  of  the  long-term  tracking 
effort  designed  to  support  measurement 
of  program  impacts  over  a  ten-year 
period.  Monthly  collection  of  cost  forms 
matches  the  typical  accounting  cycle  of 
site  agencies  and  is  essential  for  meeting 
the  Congressional  mandate  to  compare 
MTO’s  costs  with  those  of  the  regular 
Section  8  program.  Thus,  Congress’s 
intent  in  creating  MTO  necessitates  the 
iise  of  monthly  datcl  collection  cycles  for 
these  items.  Finally,  aggressive  landlord 
outreach  is  expected  to  be  important  to 
the  program’s  success.  For  this  reason, 
it  is  essential  to  monitor  NPO  efforts  in 
this  area  monthly. 

The  Participant  Counseling  log  (or 
local  equivalent)  will  be  collected  only 
twice  during  the  demonstration,  at  the 
mid-point  and  end  of  the  Contractor’s 
monitoring  period.  This  form  is 
primarily  for  NPO  management  of  the 
demonstration,  although  its  contents 
will  be  used  in  describing  the  efforts  of 
the  site  agencies  to  counsel  and  support 
participants. 

B3  Response  Rate 

B3.1  Procedures  to  Maximize 
Response  Rate  and  Handle  Nonresponse 

Concerns  about  maintaining  a  high 
response  rate  have  been  addressed  by 


Allocating  additional  certificates  and  vouchers 
to  the  experimental  evaluation  would  almost 
certainly  require  .either  the  selection  of  new  sites  or 
expansion  of  the  target  areas  of  the  five  existing 
sites,  in  order  to  obtain  a  sufficient  number  of 


the  Department  by  means  of  the 
following  strategies.  For  the  data 
collection  forms  to  be  completed  by  the 
site  agencies,  the  Department  has  sought 
to  ensure  a  high  level  of  response  by; 

•  Notifying  the  demonstration  site 
applicants,  as  part  of  the  Notice  of 
Funding  Availability,  that  particijiation 
in  the  record-keeping  and  data 
collection  of  the  demonstration  is  a 
mandatory  component; 

•  Agreeing  to  provide  an  on-site 
assistant  to  help  with  the  collection  of 
data;  and 

•  Involving  the  demonstration  sites  in 

the  development  of  the  data  collection 
forms;  and  i 

•;  Contracting  with  Abt  Associates  to 
monitor  and  provide  technical 
assistance  to  demonstration  sites. 

For  the  forms  to  be  completed  by 
participants.  The  Department  has 
sought  to  achieve  a  high  response  rate 
by  (1)  collecting  the  data  during  the 
Section  8  application  process,  and  (2) 
using  a  “guided  self-administered” 
mode  to  collect  the  data.  The 
Enrollment  Form  and  Baseline  Survey 
are  designed  as  self-administered  forms. 
However,  the  site  assistants  hired  by  the 
Contractor  to  assist  the  demonstration, 
one  in  each  city,  will  help  the 
participants  by  reading  the  questions 
aloud  while  the  participants  are 
completing  the  forms  and  fielding  any 
questions  from  participants  who  may 
have  difficulty  understanding  the 
questions  due  to  limited  literacy  or 
language  skills. 


eligible  families  to  use  the  certificates  and 
vouchers. 
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The  site  assistants  will  be  hired  and 
trained  by  Abt  Associates,  the 
Contractor.  In  addition,  Abt  will  assign 
a  Held  manager  to  provide  ongoing 
training  and  supervision  of  the  site 
assistants.  The  field  manager  and  site 
assistants  hired  for  this  data  collection 
will  need  the  following  qualifications,  at 
a  minimum: 

•  A  proven  track  record  conducting 
interviews  with  AFDC  recipients  and 
other  low-income  populations; 

•  Experience  worlung  with  local 
agencies  and  their  record-keeping 
systems;  and 

•  A  sufficient  understanding  of  the 
MTO  demonstration  and  the  operational 
and  research  goals  motivating  the  data 
collection. 

Abt  Associates  has  extensive  experience 
in  the  collection  of  data  on-site.  The 
field  manager  and  site  assistant 
positions  will  be  staffed  fixim  Abt’s 
national  network  of  experienced  field 
interviewers. 

Just  prior  to  the  beginning  of  the  data 
collection,  Abt  will  bring  the  field  data 
collection  team  together  for  an 
intensive,  two-day  training  session. 
Using  a  combination  of  written  training 
materials  and  role-playing,  the  site 
assistants  will  be  briefed  on  the 
participant  instruments.  They  will  also 
be  thoroughly  oriented  to  the  agency 
data  collection  forms.  In  addition,  the 
site  assistants  will  receive  a 
comprehensive  discussion  of  the 
demonstration  and  its  data  collection 
needs. 

The  field  manager  will  have 
responsibility  for  maintaining  the 
quality  and  flow  of  the  data  collection 
at  each  site.  To  accomplish  this,  the 
field  manager  will  attend  the  full  three- 
day  training  ses«on  for  staff  from  the 
five  MTO  sites.  The  field  manager  will 
also  visit  each  site  early  in  the  data 
collection  period,  to  become  familiar 
w'ith  the  MTO  staff  and  operations  at 
each  PHA  and  NPO  and  work  with  the 
site  assistant  to  provide  the  most 
effective  support  for  the  demonstration 
at  the  site.  T^oughout  the  data 
collection  period,  the  field  manager  will 
maintain  regular  contact  with  the  site 
assistants  (no  less  frequently  than  once 
a  week)  and  the  MTO  staff  at  the  sites. 
The  field  manager  in  turn,  will  report  to 
the  data  collection  director  at  Abt  on  the 
progress  of  the  data  collection,  any 
problems  that  arise,  and  potential 
solutions. 

B3.2  Expected  Response  Rate 

Because  completion  of  the  Enrollment 
Form  and  Baseline  Survey  is  part  of  the 


process  of  applying  for  the  MTO 
demonstration,  and  due  to  the 
assistance  described  in  Section  B3.1 
above,  response  rates  of  virtually  100 
percent  are  expected  from  participant 
respondents. 

With  regard  to  agency  respondents,  all 
PHAs  and  NPOs  applying  for  the  MTO 
demonstration  in  response  to  the  NOFA 
have  signed  statements  agreeing  to 
cooperate  with  the  special  record¬ 
keeping  and  data  collection 
requirements  of  the  demonstration. 
There  may  be  further  special  lemguage  to 
this  effect  in  the  grant  agreements 
governing  the  award  of  counseling 
funds  from  HUD  to  the  NPOs.  These 
requirements,  in  combination  with  the 
assistance  provided  by  the  Contractor, 
should  produce  extremely  high 
response  rates  on  all  instruments  to  be 
completed  by  the  site  agencies. 

B4  Tests  of  Procedures  or  Methods/ 
Results  of  Pre-testing 

The  Department’s  Contractor,  Abt 
Associates,  developed  the  data 
collection  forms  for  this  submission. 

Abt  has  consulted  the  PHAs  and  NPOs 
involved  in  MTO;  staff  from  these 
organizations  reviewed  draft  versions  of 
the  program  operation  forms  (the 
Participant  Tracking  Logs,  Participant 
Counseling  Log,  Program  Cost  Forms, 
and  Landlord  Outreach  Logs)  and 
provided  feedback  on  tlieir  design  and 
feasibility. 

In  developing  the  Baseline  Survey, 
the  Contractor  also  reviewed  numerous 
existing  instniments  and  consulted  with 
the  Department’s  experts’  panel.  To  the 
greatest  extent  possible,  the  MTO 
baseline  survey  uses  tested  questions 
from  prior  studies.  Below  is  a  list  of  the 
major  topic  areas  included  in  the  survey 
and  the  sources  consulted  for  each  area: 

Mobility:  The  Gautreaux  studies, 
James  Rosenbaum  and  Susan  Popkin, 
Northwestern  University;  Cincinnati 
Special  Mobility  program  study,  Paul 
Fischer,  Lake  Forest  College;  Greg 
Duncan,  University  of  Michigan. 

Housing  preference/attitudes  toward 
living  in  white/mixed  communities: 
Detroit  Area  Study,  Reynolds  Farley, 
University  of  Michigan;  Robert  Crain, 
National  Study  of  Black  Americans, 
Columbia  University;  the  Gautreaux 
studies. 

Housing  quality:  National  Housing 
Survey;  Chicago  Hardship  Study, 
Christopher  Jencks  and  Susan  Mayer, 
Northwestern  University/University  of 
Chicago. 


Motivation  to  move:  the  Gautreaux 
studies,  Cincinnati  Special  Mobility 
Program  study. 

Fear  of  crime  and  victimization:  the 
Gautreaux  studies. 

Neighborhood  condition:  African- 
American  Youth  Behavior  Project,  Brian 
Flay,  University  of  Illinois  Chicago; 
Philadelphia  Family  Management 
Study,  Frank  Furstenburg  and  Jeanne 
Brooks-Gunn,  University  of 
Pennsylvania;  Susan  Mayer,  University 
of  Chicago. 

Neighborhood  resources:  Philadelphia 
Family  Management  Study,  Frank 
Furstenburg;  Susan  Mayer,  University  of 
Chicago. 

Social  integration  and  social  support: 
the  Gautreaux  studies;  Afirican- 
American  Youth  Behavior  Project; 
Philadelphia  Family  Management 
Study. 

Education  and  employment:  Abt 
Associates’  evaluation  of  the  Job 
Training  Partnership  Act,  for  the 
Department  of  Labor;  Panel  Study  of 
Income  Dynamics,  Greg  Duncan, 
University  of  Michigan;  Gautreaux 
studies;  Susan  Mayer,  University  of 
Chicago. 

Welfare  recipiency:  recent  Abt 
studies;  Greg  Dimom;  Susan  Mayer; 
Gautreaux  studies. 

Self-efficacy:  Brian  Flay,  University  of 
Illinois  (^icago;  Philadelphia  Family 
Management  Study;  Gautreaux  studies. 

Children:  ongoing  Abt  studies  of  the 
Comprehensive  Child  Development 
Program  for  the  E)epartment  of 
Education  and  the  evaluation  of 
programs  supported  by  the  Commission 
on  National  and  Community  Service; 
the  Philadelphia  Family  Management 
study;  Behavior  Problems  Index;  Person 
Maturity  Scale;  HOME  scale;  Gautreaux 
studies;  Kristen  Moore,  Child  Trends; 
Jeaime-Brooks  Gunn,  Coliunbia 
University. 

B5  Statistical  Consultation  and 
Information  Collection  Agents 

Individuals  consulted  on  the 
sampling  design  and  its  statistical 
properties  were:  Dr.  Larry  Orr,  Abt 
Associates;  Dr.  Stephen  Kennedy.  Abt 
Associates;  Prof.  David  Greenberg,  Dept, 
of  Economics,  University  of  Maryland- 
Baltimore  County;  Prof.  Peter  Rossi, 
Dept,  of  Sociology,  University  of 
Massachusetts;  Prof.  Greg  J.  Dimcan, 
University  of  Michigan;  Mir.  Fred 
Doolittle,  Manpower  Demonstration 
Research  Corporation. 

BILUNG  CODE  421(Mi1-P 
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Appendix  A 

Forms  to  be  Completed  by 
MTO  Experimental  and  Control  Groups 
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M\TO  Participant  Enrollment  Form 

The  Housing  Authority  of _ has  received  special  Section  8  certificates  and  vouchers  under 

the  Moving  to  Opportunity  for  Fair  Housing  or  MTO  Program.  If  you  apply  and  are  eligible  for  the 
program,  the  Housing  Authority  may  place  you  on  a  special  waiting  list  to  get  one  of  these 
certificates  or  vouchers.  Your  application  for  the  MTO  program  will  not  affect  the  housing  you  now 
have. 

As  part  of  this  application,  you  will  fill  out  a  survey  which  asks  questions  about  you  and  the  people 
who  live  with  you.  You  may  also  be  asked  to  fill  out  other  surveys  or  be  interviewed  later. 

Because  this  is  a  special  program  with  a  small  number  of  certificates  and  vouchers,  not  everyone 
will  get  assistance.  To  guarantee  that  all  families  have  the  same  chance  of  getting  assistance,  the 
Housing  Authority  will  give  out  certificates  and  vouchers  by  lottery.  The  Housing  Authority  will 
contact  you  to  let  you  know  what  happens. 


If  you  do  get  a  Section  8  certificate  or  voucher  through  the  MTO  Program,  you  may  be  asked  to 
come  to  meetings  about  moving  and  looking  for  a  new  neighborhood.  There  may  also  be  rules 
about  where  you  can  move  with  your  Section  8  certificate  or  voucher.  Finally',  you  must  be  willing 
to  follow  any  other  program  rules  or  regulations. 

Please  check  one  of  the  boxes  below  to  show  if  you  want  to  sign  up  for  the  MTO  Program.  Then 
please  sign  your  name. 


I  have  read  this  form  and  want  to  apply  for  a  Section  8  certificate  or  voucher  through  the  MTO 
Program.  I  am  willing  to  follow  any  special  rules  for  this  program.  I  agree  to  let  the  researchers 
studying  this  program  get  information  about  me  or  my  children  from  schools.  Social  Security, 
welfare,  or  other  government  agencies.  I  understand  that  this  information  will  be  kept  private, 
except  as  required  by  law,  and  that  neither  my  name  nor  those  of  my  family  members  will  be 
used  in  any  study  report. 


I  have  read  this  form  and  have  decided  not  to  apply  for  a  Section  8  certificate  or  voucher 
through  the  MTO  Program. 

_  /  / 


Signature 


Date 


SSN#: 


Print  full  name 
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For  MTO  program  use  ohIn 


1 .  Current  housing:  _ 1 .  Public  Housing 

_ 2.  Section  8  project-based 

2.  Name  of  development : _ _ _ 

3.  Census  tract  of  current  unit: _  . 

4.  Is  current  lease  in  this  applicant's  name?  1 .  Yes  ^  2.  No 


1 .  Eligible  for  program 


2.  NOT  eligible  for  program.  .  •  ^  T 

.  ..... 

D  1 .  Not  on  lease  D  3.  Not  a  family  with  children 

D  2.  Above  income  limits  □  4.  Not  in  high  poverty  census  tract 
□  5.  Other  (exoiain) 


3.  Eligible  for  program,  but  declined  to  participate.  Why? 
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MTO  Participant  Baseline  Survey 


Date:  _ / _ / 

PHA  Name: _ 


NAME _ _ 

First  Middle  Last 

Social  Security  Number: _ - _ - _ 

INTRODUCTION 

The  purpose  of  this  survey  is  to  learn  about  people  who  are  applying  for  the  Moving  to 
Opportunity  (MTO!  program.  We  are  asking  these  questions  of  people  all  over  the  country  who 
are  applying  for  this  program.  This  survey  asks  you  about  the  people  who  live  with  you,  your 
housing,  your  neighborhood,  and  your  work  experiences. 

Your  participation  in  this  survey  is  voluntary.  Your  answers  will  be  kept  private,  and  they  will 
have  no  effect  on  the  outcome  of  your  application. 

I  am  going  to  be  reading  the  survey  aloud.  Please  follow  along  as  best  you  can.  Please  answer 
all  of  the  questions.  Answer  each  question  by  either  filling  in  the  blank  line  or  checking  the  box 
as  shown  in  the  examples  below.  Thank  you  very  much  for  filling  out  this  survey. 

Do  you  have  any  questions  before  we  begin? 


Sample  Questions 

A)  What  year  were  you  born?  _ (YEAR) 

B)  What  kind  of  housing  do  you  live  in  now?  [check  one] 

□  ,  Apartment 

D2  Single-family  house 

□  ,  Other 

C)  How  would  you  feel  about  moving  to  a  different  house?  [CHECK  ONE] 

Very  good  Good  Not  sure  Bad  Very  bad 

□  5  Da  ^3  □ 


Prepared  by  Abt  Associates 
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Section  I  -  Housing  Information 


The  first  set  of  questions  asks  about  the  places  you  have  lived. 


1 )  Have  you  ever  applied  for  a  Section  8  voucher  or  certificate  before  today?  (check  one! 

□  ,  YES 

□  2  NO 

2)  How  long  have  you  lived  in  your  apartment  or  house? _ months  OR _ years 

3)  How  long  have  you  lived  in  your  neighborhood?  _ months  OR _ years 

4)  Have  you  moved  more  than  three  times  in  the  past  five  years? 

□  ,  YES 

□  2  NO 

5)  How  long  have  you  lived  in  the  (CITY  NAME]  area? 

_ months  OR _ years 

6)  Have  you  ever  lived  outside  the  (CITY  NAME]  area? 

□  ,  YES 

□  2  NO 

7)  Have  you  ever  lived  in  a  neighborhood  where  the  people  were... 


A  mix  of  African-American  and  White 

YES 

NO 

A  mix  of  African-American  and  Hispanic 

YES 

NO 

A  mix  of  Hispanic  and  White 

□r 

YES 

NO 

A  mix  of  African-American,  Hispanic,  and  White 

YES 

NO 

Mostly  White 

YES 

□2 

NO 

The  next  set  of  questions  ask  about  moving  to  other  neighborhoods. 

8)  Would  you  like  to  move  to  another  house  or  neighborhood? 

□  ,  YES 

□  2  NO 

□  ga  Don't  know 


Prepared  by  Abt  Associates 
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9)  What  is  the  main  reason  you  want  to  move?  [check  one] 

□,9  I  DON'T  WANT  TO  MOVE 

□  ,  Better  schools  for  my  children  ' 

Dj  To  be  near  my  job 

□  3  To  have  better  transportation 

□  *  To  get  a  job 

Q5  To  get  away  from  drugs  and  gangs 
□e  To  get  a  bigger  apartment 

□  7  To  be  near  my  family  ' 

□gg  Don't  know 

101  What  Is  the  second  most  important  reason  you  want  to  move?  [check  one] 

□99  I  DON'T  WANT  TO  MOVE 
O,  Better  schools  for  my  children 

□  2  To  be  near  my  job 

□  3  To  have  better  transportation 

□  4  To  get  a  job 

□5  To  get  away  from  drugs  and  gangs 
□g  To  get  a  bigger  apartment 

□  7  To  be  near  my  family 
Q98  Don't  know 

1 1 )  Where  would  you  like  to  move?  [check  one] 

!  '  Dgg  I  DON'T  WANT  TO  MOVE,  « 

□  ,  Somewhere  else  in  my  neighborhood 

'  Dj  Different  neighborhood  in  [CITY  NAME] 

I  O3  ’Different  neighborhood  in  the  suburbs  I 

□  *  Different  city  outside  the  (CITY  NAME!  area 
□gg  Don't  know  ; 

12)  What  kind  of  neighborhood  would  you  most  like  to  live  in?  One  that  is...(CHEC(f  one] 

□  ,  Mostly  African-American  ! 

□  2  Mostly  Hispanic 

□  3  Mostly  White 

V  A  mix  of  African-American  and  White 

□  5  A  mix  of  African-American  and  Hispanic 

□g  A  mix  of  Hispanic  and  White 

□  7  A  mix  of  African-American,  Hispanic,  and  White 

□e  Other 

□gg  Don't  know 
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13)  How  would  you  feel  about  having  your  children  attend  a  school  where  more  than  half  of  the 
children  are  White?  [check  one] 

Very  good  Good  Not  sure  Bad  Very  bad 

□,  □,  □,  □,  □, 

14)  How  would  you  feel  about  having  your  children  attend  a  school  where  almost  all  of  the 
children  are  White? 

Very  good  Good  Not  sure  Bad  Very  bad 

□  5  Da  Dj  □, 


The  next  set  of  questions  ask  about  the  house  or  apartment  you  live  in  now. 

1 5)  Overall,  how  would  you  describe  the  condition  of  your  current  house  or  apartment?  Would 
you  says  it  was  in:  [check  one] 


Excellent  condition 

□2 

Good  condition 

□3 

Fair  condition 

Poor  condition 

Dgs 

Don't  know 

16'  Where  you  live  now.  how  much  of  a  problem  is. ..[check  one) 

A)  Walls  with  peeling  paint  or  broken  plaster?  [check  one) 

Big  problem  Small  problem  No  problem  at  alt  Don't  know 

□  3  Di  □, 

B)  Plumbing  that  doesn't  work? 

Big  problem  Small  problem  No  problem  at  all  Don't  know 

□  3  Dj  □,  Dge 

C)  Rats  or  mice? 

Big  problem  Small  problem  No  problem  at  all  Don't  know 

□  3  Dj  □,  Dsa 

D)  Broken  locks  or  no  locks  on  your  front  door? 

Big  problem  Small  problem  No  problem  at  all  Don't  know 

□  3  Dj  □,  Oas 

E)  Broken  windows  or  windows  without  screens? 

Big  problem  Small  problem  No  problem  at  all  Don't  know 

□  3  ^2  Di 

F)  A  heating  system  that  doesn't  work? 

Big  problem  Small  problem  No  problem  at  all  Don't  know 

□  3  ^2  Di  Oaa 

G)  A  stove  or  refrigerator  that  doesn't  work? 

Big  problem  Small  problem  No  problem  at  all  Don't  know 

□3  ^7  Di  O98 
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H)  Exposed  wire  or  electrical  problems? 

Big  problem  Small  problem  No  problem  at  all 


□  . 


I)  Too  little  space? 

Big  problem  Small  problem  No  problem  at  all 

□3  Dj  □, 


Don't  know 
□99 

Don't  know 
□99 
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Section  II  •  Neighborhood 


The  next  questions  ask  about  your  neighborhood. 

1)  Which  of  the  following  statements  best  describes  how  satisfied  you  are  with  your 
neighborhood?  (check  one] 

□  ,  Very  satisfied 

Qj  Somewhat  satisfied 

□  3  In  the  middle 

□  4  Somewhat  dissatisfied 

□  5  Very  dissatisfied 

The  next  questions  ask  about  safety  in  your  neighborhood.  By  safety,  we  mean  safe  from 
being  robbed,  attacked.or  shot. 

2)  How  safe  are  the  parking  lots  and  sidewalks  near  your  children's  school?  (check  one] 

Very  safe  Safe  Unsafe  Very  unsafe 

□  4  Da  Da  □, 

3)  How  safe  is  do  you  feel  at  home  alone  at  night? 

Very  safe  Safe  Unsafe  Very  unsafe 

□  4  Da  Oj  □, 

4)  How  safe  are  the  streets  near  your  home  during  the  day? 

Very  safe  Safe  Unsafe  Very  unsafe 

D4  Da  D2  Di 

5)  How  safe  are  the  streets  near  your  home  at  night? 

Very  safe  Safe  Unsafe  Very  unsafe 

□  4  Da  Dj  □, 

6)  Please  tell  me  if  any  of  the  following  things  have  happened  to  you  or  anyone  in  your  household 
in  the  past  6  months: 


A)  Was  anyone's  purse  or  jewelry 


snatched  from  them? 

D,  YES 

Dj  NO 

Dga  Don't  Know 

B) 

Was  anyone  threatened  with  a  knife  or  gun? 

D,  YES 

Dj  NO 

D98  Don't  Know 

C) 

Was  anyone  beaten  or  assaulted? 

D,  YES 

Dj  NO 

Dga  Don't  Know 

D) 

Was  anyone  stabbed  or  shot? 

D,  YES 

Dj  NO 

Dgg  Don't  Know 

E) 

Did  anyone  try  to  break  into  your  home? 

D,  YES 

Dj  NO 

Ogg  Don't  Know 

26271 
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7)  In  your  neighborhood,  how  bad  of  a  problem  is... 

A)  Litter  or  trash  on  the  streets  or  sidewalks?  [check  one] 

No  problem  at  all  Small  problem  Big  problem  Don't  know 


□3 

B)  Graffiti? 

No  problem  at  all 

□3 


Small  problem 

□3 


C)  People  drinking  in  public? 

No  problem  at  all  Small  problem 

□3  a 

D)  Drug  dealers  or  users? 

No  problem  at  all  Small  problem 

Da  Q2 

E)  Abandoned  buildings? 

No  problem  at  all  Small  problem 

□3  Dj 


□  , 


Big  problem 


Big  problem 


Big  problem 

□  , 


Big  problem 

□, 


□  « 


Don't  know 

1^98 


Don't  know 
D<»s 


Don't  know 
Oqb 


Don't  know 


8)  How  long  does 

it  take  you  to 

get  to  the  nearest  bus  or  train  stop? 

Less  than 

1 5  to  30 

30  to  45 

45  minutes 

More  than 

Don't 

1 5  minutes 

minutes 

minutes 

to  1  hour 

1  hour 

know 

□  , 

□3 

□5 

C98 

9)  How  long  does 

it  take  you  to 

get  to  the  grocery  store  you  use  most  of  the 

time? 

Less  than 

1 5  to  30 

30  to  45 

45  minutes 

More  than 

Don't 

1 5  minutes 

minutes 

minutes 

to  1  hour 

1  hour 

know 

□  , 

□3 

□3 

□s 

o„ 

10)  How  long  does  it  take  you  to  get  to  the  nearest  park  or  playground? 

Less  than 

1 5  to  30 

30  to  45 

45  minutes 

More  than 

Don't 

1 5  minutes 

minutes 

minutes 

to  1  hour 

1  hour 

know 

□  , 

□3 

□3 

□5 

O98 

1 1 )  How  long  does  it  take  you  to  get  to  your  church  or  place  of  worship? 

Less  than 

1 5  to  30 

30  to  45 

45  minutes 

More  than 

Don't 

1 5  minutes 

minutes 

minutes 

to  1  hour 

1  hour 

know 

□, 

□2 

□3 

□5 

□98 

1 2)  How  long  does  it  take  you  to  get  to  the  doctor,  health  clinic  or  hospital  you  use  most  of 

time? 

Less  than 

1 5  to  30 

30  to  45 

45  minutes 

More  than 

Don't 

1 5  minutes 

minutes 

minutes 

to  1  hour 

1  hour 

know 

□3 

□3 

□  4 

□9 

098 
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Section  ill:  Neighbors 


The  next  questions  ask  you  about  your  neighbors. 

1 )  How  often  do  you  lend  things  to  a  neighbor? 

Almost  every  day  Once  a  week  Once  a  month  A  few  times  a  year  Almost  never 

□  ,  Dj  Ds  □*  □= 

2)  How  often  do  you  borrow  things  from  a  neighbor? 

Almost  every  day  Once  a  week  Once  a  month  A  few  times  a  year  Almost  never 

□  ,  Dj  □, 

3)  How  often  do  you  watch  a  neighbor's  child? 

Almost  every  day  Once  a  week  Once  a  month  A  few  times  a  year  Almost  never 

□  ,  ^2  Ds  □*  Gj 

4)  How  often  do  you  have  coffee  or  a  meal  with  a  neighbor? 

Almost  every  day  Once  a  week  Once  a  month  A  few  times  a  year  Almost  never 
Q,  Q2  Q3  Q4  G5 

5)  How  often  do  you  stop  to  chat  with  a  neighbor  in  the  street  or  hallway? 

Almost  every  day  Once  a  week  Once  a  month  A  few  times  a  year  Almost  never 

□  ,  Gj  ’  ^3  Qs 

6)  How  many  of  your  friends  live  in  the  same  neighborhood  as  you? 

None  A  few  Many 

Go  G,  G2 

7)  How  many  of  your  relatives  live  in  the  same  neighborhood  as  you? 

None  A  few  Many 

Go  1^2 

9)  If  you  saw  a  neighbor's  child  getting  into  trouble,  how  likely  is  it  that  you  would  tell  your 
neighbor  about  it? 

Very  likely  Somewhat  likely  Not  Very  likely  Not  at  all  likely 

G,  G2  G3  G* 

10)  If  a  neighbor  who  wasn't  a  close  friend  saw  your  child  getting  into  trouble,  how  likely  is  it 
that  they  would  tell  you  about  it? 

Very  likely  Somewhat  likely  Not  Very  likely  Not  at  ail  likely 

□,  o,  □,  a. 
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11)  If  you  needed  help  getting  food,  who  would  you  go  to  first  for  help?  (CHECK  ONE) 

O,  A  relative 
D2  A  friend 

□  3  A  neighbor 

Your  church 

Dj  A  social  service  agency 

□  0  A  city  agency 

□  7  Other 

Dg  Don't  know 

12)  If  you  were  sick,  who  would  you  go  to  first  for  help?  (CHECK  ONEl 

□  ,  A  relative 
Qj  A  friend 

□  3  A  neighbor 

□  4  Your  church 

□  5  A  social  service  agency 
□e  A  city  agency 

□  7  Other 

Dg  Don't  know 

13)  If  you  needed  money,  who  would  you  go  to  first  for  help?  (check  one) 

□  ,  A  relative 

□  2  A  friend 

□  3  A  neighbor 

□  4  Your  church 

□  5  A  social  service  agency 
Dg  A  city  agency 

□  7  Other 

Dg  Don't  know 

14)  If  you  had  a  personal  problem,  who  would  you  go  to  first  for  help?  (check  one) 

□  ,  A  relative 

□  2  A  friend 

□  3  A  neighbor 
04  Your  church 

Dg  A  social  service  agency 

□  g  A  city  agency 

□  7  Other 

Dg  Don't  know 
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Section  IV  -  Applicant's  Education  and  Employment  Experience 


The  next  set  of  questions  asks  about  your  work  experiences. 

1 )  Are  you  in  a  job  training  program  now  (like  a  program  that  teaches  typing,  cosmetology, 
nursing,  carpentry,  business  or  other  courses)? 

□  ,  YES  (what  kind) 

□  2  NO 

□  98  Don't  know 

2)  During  most  of  last  week,  were  you...  (check  one' 

□ ,  Working  for  pay 

□  2  Looking  for  work 

□  3  Keeping  house/minding  children 

□  4  Something  else 

3)  Do  you  have  any  small  jobs  to  bring  in  extra  money  like  babysitting,  home  repairs, 
housecleaning,  cooking  and  catering,  sewing  and  things  like  that? 

□  ,  YES 

□  2  NO 


If  you  are  working  now,  please  answer  the  next  questions  about  the  kind  of  work  you  do.  If  you 
are  not  working  now,  check  the  box  "/  am  not  working. " 


4)  What  kind  of  work  do  you  do? 


5)  Would  you  call  your  job...  (check  one] 


□  99  I  AM  NOT  WORKING 


□  ,  Sales  -  Retail  (Sales  clerk,  Check-out) 

□  2  Sales  -  Other  (Avon  sales,  Insurance  sales) 

□  3  Blue  Collar  ■  Skilled  crafts  (Carpenter,  Electrician) 

□  4  Blue  Collar  -  Semi-skilled  operatives  (Factory  worker.  Bus  or  Truck  driver) 

□  s  Unskilled  Laborer  (Day  labor) 

□e  Unskilled  Service  (Housecleaning,  Security  guard) 

□  7  Clerical  (Secretary,  Word  Processor,  Data  Entry) 

□  g  Skilled  Service  (RN,  LPN,  Nurse's  Aide,  Child  Care  Worker) 

□9  Professional  (Manager) 

□  ,o  Other 

□99  I  AM  NOT  WORKING 
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6)  Hr»w  long  have  you  been  doing  this  work? 

_  WEEKS 

_  MONTHS 

_  YEARS 

I  AM  NOT  WORKING 

71  How  much  do  vou  usually  earn  in  a  week?  $ 


□  99  I  AM  NOT  WORKING 


8)  How  manv  hours  do  you  usually  work  in  a  week?  _ /HOURS 

□  99  I  AM  NOT  WORKING 

9)  How  many  months  did  you  work  at  that  job  last  year  11993)?  _ /MONTHS 

□99  I  AM  NOT  WORKING 


10^  How  did  you  first  hear  about  your  Job?  (check  one] 


From  a  neighbor 

From  a  friend  or  associate 

□3 

From  a  relative 

Want  ad  in  the  newspaper 

□5 

From  an  employment  agency 

From  the  welfare  office 

□7 

Other 

□99 

1  AM  NOT  WORKING 

11)  How  do  you  get  to  work?  (check  one] 

□  , 

Bus  or  other  public  transportation 

a- 

My  own  car 

□3 

Cab  ,  . 

Borrowed  car 

□s 

Walk 

□e 

1  work  at  home 

□7 

Ride  with  a  friend  (carpool) 

□a 

Other  (specify) 

^99 

1  AM  NOT  WORKING 

12)  How  long  does  it  take  you  to  get  to  work?  [check  one] 

□  , 

Less  than  15  minutes 

□7 

1 5  to  30  minutes 

□3 

30  to  45  minutes 

45  minutes  to  one  hour 

□s 

More  than  one  hour 

O98 

Don't  know 

□99 

1  AM  NOT  WORKING 
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The  next  set  of  questions  ask  about  any  Jobs  you  may  have  had  in  the  past.  If  you  have 
never  worked  for  pay,  check  the  box  for  "I  have  never  worked  for  pay”. 


13)  Have  you  ever  worked  for  pay?  (CHECK  one) 

□  ,  I  am  working  now 

D2  I  have  worked  for  pay,  but  I  am  not  working  now 

□  3  I  have  never  worked  for  pay 

14)  When  did  you  last  work? _ (YEAR) 

□  97  I  AM  WORKING  NOW 

□  99  I  HAVE  NEVER  WORKED  FOR  PAY 

15)  What  type  of  work  did  you  do  at  your  last  job? _ _ 

□99  I  HAVE  NEVER  WORKED  FOR  PAY 

The  next  set  of  questions  ask  about  looking  for  work. 


16)  Are  you  now  looking  for  work?  (check  one] 

□  ,  lam  working  now 

□  2  I  am  vvorking  now,  but  looking  for  a  different  job  , 

□  3  Yes,  I  am  looking  for  work 
□4  No,  I  am  not  looking  for  work 

17)  What  kinds  of  things  have  you  done  to  look  for  work  in  the  oast  6  months? 


Looked  in  the  newspaper 

YES; 

NO 

Gone  on  interviews 

□  , 

(/} 

UJ 

>- 

NO 

Gone  to  an  employment  agency 

YES 

NO 

Talked  to  friends 

□  , 

YES 

NO 

Other  things 

YES 

NO 

Tha  next  set  of  questions  ask  about  your  transportation. 


18)  Do  you  have  a  valid  drivers  license? 

□  ,  YES 
□2  NO 

19)  Do  you  have  a  car  that  runs? 

□  ,  YES 
□2  NO 
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Section  V  -  Benefits  Information 


The  next  set  of  questions  ask  about  your  experiences  with  welfare. 

1)  Did  you  ever  get  AFDC  (welfare)  for  your  own  children? 

□  ,  YES 

□  2  NO 

2)  Are  you  getting  AFDC  (welfare)  now? 

□  ,  YES 

□  2  NO 

3)  When  did  you  first  begin  to  get  AFDC  for  your  own  children? 

Year; _ 

□gg  Do  not  remember 

□99  I  HAVE  NEVER  GOTTEN  AFDC 

4)  When  was  the  last  time  you  applied  for  AFDC  (welfare)? 

Year: _ 

□9a  Do  not  remember 

□99  I  HAVE  NEVER  GOTTEN  AFDC 

5)  Did  you  live  with  both  of  your  piarents  imtil  you  were  16? 

□  ,  YES 

□  2  NO 

6)  pid  your  mother  ever  get  AFDC  or  welfare  when  you  were  growing  up? 

□  ,  YES 

□2  NO 

Dgg  Don't  know 
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71  Do  you  now  get  any  of  the  following  benefits? 


Food  Stamps 

□  , 

YES 

NO 

□sB 

Don't  know 

SSI  (Supplemental  Security  Incomel 

□  , 

YES 

NO 

□sB 

Don't  know 

Child  support 

□  , 

YES 

NO 

□sB 

Don't  know 

Medicaid 

□  , 

YES 

NO 

Dgs 

Don't  know 

Education  assistance  (financial  aid) 

□, 

YES 

NO 

Dgs 

Don't  know 

WIC 

YES 

NO 

p9B 

Don't  know 

Unemployment  Compensation 

YES 

NO 

Dge 

Don't  know 

General  Relief/Assistance 

YES 

NO 

Cga 

Don't  know 

8)  Is  there  anyone  living  in  your  household  who  has  a  health  problem  or  mental  problem  that 
keeps  him/her  from  doing  normal  activities  like  walking,  getting  dressed,  housework,  or  working? 
If  yes,  who  is  it? 

□  ,  YES 

Person  1: 

Person  2: 

Person  3: 


□j  NO 


First 

Middle 

V  Last 

First 

Middle 

Last 

First  Middle  Last 
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Section  VI:  Outlook 


The  next  questions  ask  you  about  how  sure  you  feei  about  dealing  with  situations  that  may  come 
up  if  you  move  to  a  new  neighborhood. 


1 )  How  sure  are  you  that  you  will  be  able  to  find  an  apartment  in  a  different  area  of  (city  name]? 
[CHECK  ONE] 

Very  sure  Fairly  sure  50-50  Not  very  sure  Not  at  all  sure 

□  ,  Oa  ^4  Ds 

2)  How  sure  are  you  that  you  would  like  living  in  a  neighborhood  you've  never  lived  in  before? 

Very  sure  Fairly  sure  50-50  Not  very  sure  Not  at  all  sure 

D,  Dj  Oa  Ds 

3)  How  sure  are  you  that  you  would  like  living  in  a  neighborhood  with  people  of  a  different  race? 

Very  sure  Fairly  sure  50-50  Not  very  sure  Not  at  all  sure 

□  ,  Oa  04  Ds 


How  sure  are  you  that  you  will  have  a  job  after  you  move? 

Very  sure  Fairly  sure  50-50  Not  very  sure 

□  ,  [112  Da  ^4 


Not  at  ail  sure 
□s 


5)  How  sure  are  you  that  you  would  be  able  to  get  along  with  your  neighbors  after  you  move? 
Very  sure  Fairly  sure  50-50  Not  very  sure  Not  at  all  sure 

□,  □,  □,  □.  □, 


6)  How  sure  are  you  that  you  could  keep  your  children  from  hanging  around  with  kids  who  get 
into  trouble  after  you  move? 


Very  sure 

□  , 


Fairly  sure 
□a 


50-50 

□a 


Not  very  sure 

□  4 


Not  at  all  sure 
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Section  VII:  Parent  Involvement 


The  last  set  of  questions  asks  you  about  your  involvement  with  your  children's  schooling. 

1 )  In  the  past  year,  have  you  or  another  adult  in  your  household  gone  to  a  general  meeting  at 
your  childireni's  school  or  pre-school,  like  a  back-to-school  night  or  parent/teacher  organization 
meeting? 

□  ,  YES 

□  2  NO 

2)  In  the  past  year,  have  you  or  another  adult  in  your  household  gone  to  a  school  or  class  event 
like  a  play,  sports  event,  or  science  fair? 

□  ,  YES 

□  2  NO 

3)  In  the  past  year,  have  you  or  another  adult  in  your  household  been  a  volunteer  at  your 
childireni's  school  or  been  on  a  school  committee? 

□  ,  YES 

□  2  NO 

4)  In  the  past  year,  have  you  or  another  adult  in  your  household  worked  with  a  youth  group, 
sports  team,  or  club  outside  of  school? 

□  ,  YES 

□  2  NO 
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Moving  to  Opportunities  Baseline  Survey:  Part  II  -  Household  Information 
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Household  Information;  Page 
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Pletf  provide  tha  following  Momtation  about  younaH  and  other  adults  119  &  olderl  wfio  live  with  you  now-  Do  oQt  include  your  children  or  adults  who  are  only  staying  tn  your  home 
temporarily.  List  yourself  on  line  1. 
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Children  In  Household  Ages  6  to  18 
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Children  in  household  ages  5  and  younger 
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Children  In  household  ages  5  end  younger,  continued 
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Forms  to  be  Completed  by 
PHAs  and  Nonprofit  Agencies 


PHA  Participant  Tracking  Form:  Page  1 
Experimental  Group 
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Report  all  dates  as  month/day/year.  For  example,  May  1,  1994  would  be  recorded  as  05/01/94. 
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PHA  Participant  Tracking  Form:  Page  1 
Section  8  Control  Group 
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Participant  Tracking  Form:  Page  2 
Section  8  Control  Group 
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NPO  Participant  Tracking  Form:  Page  1 
ExPtBtMENTAt  Group 
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NPO  Participant  Tracking  Form:  Page  3 

EXPERIMENTAI  Group 
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Visiting  Prospective  Units 
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NPO  Pahticipant  Tracking  Form:  Page  5 

Experimental  Group 


NPO  Participant  Tracking  Form:  Page  6 
Experimental  Group 


26305 


If  referral  was  made,  please  indicate  to  what  agency  the  participant  was  'eferred  and  for  what  purpose. 


MTO  Demonstration:  PHA  Monthly  Labor  Costs 
page  1 

PHA  Name: _ _ _  Month:  Year: 
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MTO  Demonstration:  NPO  Monthly  Program  Costs 

Page  2 
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Landlord/Landlord  Group  Outreach  Log:  Pag«  l 


Landlord/Landlord  Group  Outreach  Log:  Page  2 
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Family  Report 


U.S.  Department  of  Housing  and  Urban  Developments 
Office  of  Public  and  Indian  Housing  ,  ^ 


OMB  Approval  Numbw  2577-0083  (ei^irw  12/31/93 
1 1  Effective  Date  of  action  (mnVdd/Vy 


2a  Person 
Number 

2b  Last  Name 

IHead 

2 

3 

2c  First  Name 
(plus  Sr,  Jr,  3rd,  etc) 


2d  Date  of  Birth  2eSex  2fType!*' 
(mm/dd/yy)  (M  or  F)  of  Person 


2h  His/Her  own  Social 
Security  No.  (//none  put  0) 


<-  2i  Total  Number  of  people.  2j  7/  7  or  more  pieople,  write  Ages  of  People  Not  Listed  above.-> 


Expected  Income  per  Year 

3a  Dollars  3b  Who?  3c  :  SduroK  fech  sotiiire  for  «ch  person 
(no.  In  2a)  _ _ _  On  a  separate  Irriie.  Indade  income 


"PE=perttion 


- -  SI  =  SSI  •  ;  -s ,  W  =  olherwage 

D  =  AFIXT  > : .  s  U~  unemp.  benft. 
G  =  general  assist  Al=  ass^  income 

_ CS=  child  supptHt  '  ^  , 

1=  Indian  trust /per  capita  .  ' 

N  =  oil  .^r  nonwage  OTurces 
‘B=  own  business  '**. 


If  assets  are  over  $5/XX)  see  adpistmcnt,  page  3. 
If  not,  put  0  in  4  and  4a.  |4.3 


1  Background  Data 

7b-.-' 

^  15a  Date  Entered  waiting  list  (mm/dd/yy) 

15a- 15c 
are  for 

15b  Zip  Code  before  admission  (5  digits). 

New  ' 
Admissions 
Only:  ':j 

.  ' 

” 

_ 1 

Substandard  Housing  <_  ^  5^  Selection 

Homeless  Preference; 

Involuntarily  Displaced  check  all  that 

Rent  Above  50%  of  Income  ^pply. 

Local  Preference 

u 

No  Preference 

15d  1  =  White  3  =  American  Indian/ Alaska  Native 
2  =  Black  4  =  Asian/Pacific  Islander 
15e  1=  Hispanic  2  =  Not  Hispanic 
15f  Family  Self-Suffidency  Partidpant?  YorN 

jy  "Y,"  submit  FSS  Addendum  (form  HL1D-50058-FSS). 


Total  Annual  Income:  column  3a  +  line  4. 


6  Number  of  People  Under  18,  or  with  Disability, 
or  Full-Time  Student  Don't  count  head,  spouse, 

foster  child,  or  live-in  aide. _ 

7a  If  Head  and  Spouse  are  Under  62  and  have  no 
di<abiIiHr?;_.  skip  to  line  8.  Otherwise  write  yearly 
medical  cost  that  is  not  reimbursed  and  fill  7b  to7d. 


15g  Ownership: 

3=  HOPE3 

6  =  Mutual  Help 

1  =  HOPEI 

4=  Sec21 

7=  Turnkey  in 

2  =  HOPE  2 

5=  Sec5(h) 

8=  UP&OUT 

7b  Medical  Cost  Standard;  line  5  times  0.(B. 

7c  Medical  Allowance:  7a  -  7b.  7/ 7b  is  bigger,  put  0. 
7d  Hderly/Disability  ADowance:  write  $400. 


8  If  anyone  has  handicapped  assistance  expenses, 
see  adjustment,  page  3.  If  not,  write  0. 


15h  1=  New  Admission  5  =  Portability  Move-out 

2  =  Reexamination  6  =  End  Partidpation 

3  =  Interim  Redeterm.  (definitions  on  page  4) 

4  =  P(wtability  Move-in  7  =  Other  Change  of  Unit 

1  Si  If  Changed  Head,  write  former 
_ lead's  Sodal  Secarity  Number. 

1 5j  1  =  Public  Housing  4  =  Sec.8  Vouchers 

2  =  Indian  Housing  5  =  Sec.8  Mod  Rehab 

3  =  SecB  Certificates 


<-  1 5k  Agency  Name. 


+.  9a  Dependent  Allowance:  line  6  times  $480. 

4  9b  Yearly  Child  Care  Cost  that  is  not  reimbursed. 

9c  (Indian  Housing  Only)  Travel  Cost  to  work  or 
school  —  up  to  $I  300  per  year. 


<- 151  Project  No.  Indude  the 
2-letter  state  code,  (see  page  4). 


i5m  Security  Deposit,  if  any. 

1 5n  Number  of  Bedrooms,  in  unit  to  be  occupied. 


lOaTotal  Allowances:  add  lines  marked  (7c  to 9c).  Housing,  Indian  Rental  &  Turnkey  ill 


lObAdjusted  Annual  Income  line  5  minus  10a.  If 

_  10a  is  bigger,  write  0.  — 

_ ^  1 1  30%  of  Adjusted  Monthly  Income:  line  10b  -f  40.  _ 

^  1 2  10%  of  Total  Monthly  Income:  line  5  -f  120.  _ 

_ A  13  Welfare  Rent  per  month,  if  any. 

1 4  Highest  of  3  lines  marked  "a"  flines  11  to  13). 

Previous  editioo  is  obsolete.  page  1 


j1 6a  Ceiling  Rent,  if  any. 

|i  6b  Lower  Rent:  lower  of  line  14  or  16a. 


16c  Utility  Allowance,  if  any. 

16d  Tenant  Rent:  16b  minus  utility  (16c)  7/utility  is  bigger 
Qmark  thedrde,  write  thedifference,  credit  the  tenant. 
16e  (Public  Housing  Only)  Site  Code 

form  HUD-50058-A  (693) 


.  r  Hfiyii  1 1  m  iimjiiinn'  iXTf-Tt'pji  ni 
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Name,  &  SSN  or  Date  of  Birth;  (if  csher  side  is  blank)  I' 


Indian  Mutual  Help 

!7a  MonthJy  Income;  line  10b  -r  12  months. 


17b  Number  between  0.15  and  030  corresponding 
to  the  percent  in  the  mutual  help  agre^ent 

17c  Gross  Fantily  Cost  17a  times  17b. 

I7d  Utility  Allowance,  if  any. 

I7e  Net  Cost  17c  minus  17d.  If  17d  is  bigger,  put  0. 

I7f  Administration  Charge. 

I7g  Maximum  Monthly  Payment  in  Agreement,  if 
any  (usually  17f  +  monthly  dd)t  service). 

I7h  Family  Cost,  hi^er  of  17e,  17f,  but  not  over  17g. 


□ 


Sec.  8  Admissions  (only  if  line  5  is  over  very  low  income  limit) 

1 8  Write  one  number  in  the  box.  Letters  show  which 
programs  may  use  eadi  reason. 

CVMl  =  Prevent  displacement  by  Rental  Rehab,  Project- 
based  Certificate,  or  Mod  Rehab  program. 

CV  2=  Former  public  hou^g  unit  sold  or  dennolished. 
CV  3  =  Former  landlord  opted  out  of  Sec3  or  prepaid 
HUD-insured  moilgage. 

C  4=  Former  HUD-owned  or  HUD-heldbuUding  sold. 
V  5=  Moved  from  another  unit  under  the  US  Housing 
Act  of  1937. 

CM  6=  HUD-approved  excqjtion. 

M  7=  Uiut  under  contract  before  10/1/81. _ _ 

Sec.  8  Unit  Data:  Cediftcates,  Vouchers  &  Mod  Rehab 


Sec.  8  Certificates  (except  manufactured  home  sites) 

21a  If  2Db  is  "Y"  or  family  is  a  New  Admission;  write 
FMR  or  exception  rent 

21b  Contract  Rent  to  Owner. 

J/unit  has  other  subsidy,  write  the  subsidized  ren 

21c  Utility  Allowance,  if  any. 

21  d  Gross  Rent  of  unit  21b  +  21c 

21e  Total  Tenant  Payment  copy  from  line  14. 

21  f  Tenant  Rent  21e  minus  utility  (21c). 

^  //utility  is  big^,  marie  the  drcle,  write  the 
difference,  am  credit  the  tenant 

21  g  HAP  to  Owner  21b- 21f.  I/drde  marked,  copy  21t 
21h  Line  21b  includes  highest  cost  utility?  Y  or  N 


19a  Unit's  street  address: 


aptjao: 


dty; 


State;  .  zip: 


<-1 9b  Owner. ; 


^1 9c  Owner's  TIN /SS^. 


<-1 9d  Date  unit  last  passed  inspection  (mm/yy). 


Sec.8  Certificates  &  Vouchers 

(including  Mod  Rehab  converted  to  Certificate) 


20a  Number  of  Bedrooms  on  Certificate  or  Voucher. 
20b  Is  family  now  moving  to  this  unit?  Y  or  N 
20c  Portability?  Y  or  N  If  ’No,"  skip  to  20f . 

20d  Cost  billed  per  month.  Write  0  if  absorbed. 

1 20e  HA  No.  billed  8chafacters;mayask1-800-FON4ilTCS 
20f  Mark  all  housing  types  that  apply: 

Project-based  Certificate  program  ui\it 

Unit  has  other  subsidy  too 

More  than  2  families  share  unit 

Family  in  co-op  which  owns  building 

Congregate,  with  common  dining  room 

SRO:  1  room  occupied  by  1  persem 

iCR:  has  continual  supp^ve  services 

Mod  Rehab  converted  to  Certificate 

Ra>t  manufiurtiued/mobile  home 

Own  manufactdynnobde  home  &  Rent  Site  (see  24) 


Sec.  8  Vouchers 

22a  Payment  Standard. 

22b  30%  of  Adjusted  Monthly  Income  copy  from  line  11 

22c  Maximum  Subsidy.  22a  iTunus  2%. 

22d  (5ec236  &  FmHA  SecSlS  Only)  Market  Rent. 

22e  (Sec236  &  FmHA  SecSlS  Only)  Basic  Rent 

22f  Utility  Allowance,  if  any. 

22g  Rent  to  Own® .  ^Sec236  or  FmHA  Sec515,  take 
lower  of  22a  or  22d,  but  not  less  tiian  22e. 

22h  Gross  Rent  of  unit  22f  plus  22g. 

221  Gross  Rent  less  Maximum  Subsidy.  22h  minus  22c. 

22j  10%  of  Total  Monthly  InctMne:  copy  from  line  12. 

22k  Total  Family  Contribution:  higher  of  221  or  22j  U). 

221  Gross  Rent  less  Cemtribution:  22h  minus  22k. 

22m  Total  Voucher  Subsidy:  lower  of  22c  or  221  (t). 

22n  HAP  to  Owner  lower  of  22g  ot  22m  (tt). 

22o  Family  Rent  to  Owner.  22g  minus  22n. 

22p  Utility  Rein^Hirsement  to  Family.  22m  minus  22n. 

Sec.8  Mod  Rehab  (except  converted  to  Certificate) 

23a  Cunent  Base  Rent 

23b  Rehabilitation  Debt  Service. 

23c  Contract  Rent  to  Owner  23a  plus  23b. 

23d  Utility  Allowance,  if  any. 

^  Total  Tenant  Payment  copy  from  line  14. 

23f  Tenant  Rent  23e  minus  (23d).  //utility  is  bigger, 
markthedrde,  wiitedilferenceandcredittenant. 

23g  HAP  to  Owner  23c- 23f.J/cirde  marked  cq>y  23c 


<-23h  HAP  Contract  Number. 


23i  Liiw  23c  includes  Higfiest  Cost  Utility?  Y  or  N 
23j  Mod  Rehab  SRO  Program  for  Homeless?  Y  or  N 
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Name,  &  SSN  Of  Date  o(  Birth;  (if  separated  from  other  pages)  T 

If  one  of  the  adjustments  on  the  right  is  used,  this  page  must  be 
kept  on  file.  If  item  24  below,  on  manufactured  homes  is  used,  it 
must  be  submitted  to  HUD  with  the  rest  of  the  form. 


Manufactured  Home  Owner  Renting  the  Site 

with  Sec.  8  Certificate 


24a  If  20b  is  ’X"  or  family  is  a  New  Admission; 
write  FMR  or  Exception  Rent. 

24b  Space  Width:  1  =  single;  2  =  doublewide 

24c  Furniture  Included  in  piu-chase  price?  Y  or  N 

24d  Monthly  Amortization  Payment. 

24e  Deduction:  //24c  is  Y,  24d  times  0.15;  //N,  put  0. 

24f  Adjusted  Amortization:  24d  minus  24e. 

24g  Utility  Allowance,  if  any. 

24h  Contract  Rent  to  Owner. 

24i  Gross  Rent:  24f  +  24g  +  24  h. 

24j  Total  Tenant  Payment;  copy  from  line  14. 

24k  Gross  Rent  minus  TTP;  24i  minus  24j. 

241  HAP  to  Owner,  lower  of  24h  or  24k  (▼). 

24m  Tenant  Rent  24h  minus  241. 


Optional  Worksheet  for  Income  (You  may  want  to  enlarge  it) 
$  per  Periods  $  per  Who 

Period  per  Year  Year  Receives?  Source 


Assets  &  Adjustment  (for  line  4  on  page  1  of  the  form.) 

This  section  does  not  calculate  asset  income,  but  only  any  adjust 
ment  needed  to  the  asset  income  the  family  actually  receives.  Tht 
actual  income  is  in  item  3  of  the  form,  along  with  all  other  income 
But  HUD  counts  income  as  what  the  family  actually  receives,  o» 
the  passbook  rate  times  net  assets,  whichever  is  more.  This  secti  or 
calculates  the  difference  and  adds  it  to  the  form  if  necessary.  Yoi 
may  also  use  this  space  to  list  income  from  assets  for  all  families 
before  entering  it  in  item  3.  When  you  list  assets  here,  inclu  d  e  rea 
property,  savings,  investments  and  other  capital.  Also,  if  an  assei 
was  given  away  or  sold  for  less  than  market  value  in  the  last  2 
years,  include  the  difference  between  market  value  and  amouni 
received .  Do  not  include:  personal  property  like  cars  or  fumi  ture 
equity  in  a  co-op  or  mobile  home  where  the  family  lives,  or  in  a 
business,  farm  or  HUD  homeownership  program,  irrevocabh 
trusts,  Indian  trust  land,  or  the  value  of  pensions. 

Cash  Expected 

Value  income  Description 


4a  Net  Family  Assets.  If  $5,000  or  less,  write  0  on  line 
4  of  the  form  and  skip  the  rest  of  the  steps  here. 

4b  Applicable  Passbook  Rate  (use  a  decimal,  for 
example,  325%  is  0.0325). 

4c  Imputed  Asset  Income:  4a  times  4b. 


Optional  Worksheet  for  Medical  Cost 


For  Housing  Agency  Use 


4d  Actual  Income  from  Assets  (as  shown  in  3a  on 
_  page  1). 

4€  Extra  Imputed  Income:  4c  minus  4d.  //4dis 
bigger  write 0.  Copy  4e  to  line4  on  page  1  of  the 
form  and  copy  4a  to  line  4a  of  the  form. 

Handicapped  Assistance  Adjustment  (for  line  8  of  the  form) 
This  section  does  not  calculate  total  handicapped  assistance 
allowance,  but  only  the  difference  between  handicapped  +  medical 
allowance  and  the  simplified  medical  allowance  already  on  the 
fornv  Copy  7a  through  7c  here  to  use  in  the  calculations. 

7a  Medical  Cost.  // 0  on  form,  put  0  here. 

7b  3%of  Income.  IfOonform,  put  line  5  times  0.03  here. 

7c  Medical  Allowance.  If  0  on  form,  put  0  here. 

83  Yearly  Cost  for  Attendant  and  /or  Equipment  to 
let  a  family  member  work.  If  none,  write  0  on  line 
8  of  the  form  and  skip  the  rest  of  the  steps  here. 

8b  Deductible  (Zosts:  8a  minus  7b.  //7b  is  bigger  put 
_ 0  and  skip  to  8e. 

-8c  Earnings  in  3a  of  form,  made  possible  by  these  costs. 

8d  Handicapped  Allowance;  lower  of  8b  or  8c. 

8e  Corrected  Medical.  If  8b  is  0,  put  8a  +  7a  -  7b 
here.  Othmtrisc  copy  7a  here. 

8f  Adjustment  8d  +  8e  -  7c.  Copy  to  line  8  on  form. 
(This  is  the  total  of  the  two  allowances,  8d  +  8e, 
minus  the  simplified  medical  allowance  already 
_ taken,  to  avoig  dQuble<ouriung.) _ 
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Fsmiiy  R6port  Department  of  Housing  and  Urban  Deveiopment 

r,,  J  ^ ^  ,  .  Office  of  Public  and  Indian  Housing 

Please  type  or  pnnt  dearly 

You  will  need  about  1  hour  to  read  this  form  and  instructions,  gather  reocnds  and  fill  out  the  form.  You  may  write  to  us  if  you  have 
comnxents  on  this  time  estimate,  or  any  ideas  to  make  the  form  better.  Our  address  for  comments  is: 

Reports  Management  Officer  on  Office  of  Management  and  Budget 

Office  of  Information  Polides  and  Systems  Pajjerwork  Reduction  Project  (2577-0083) 

US.  Department  of  Housing  and  Urban  Development  Washington,  DC  20503 
Washington,  DC  20410-3600 

Do  not  send  completed  forms  to  these  addresses.  Send  them  with  a  form  HUD-50060  transmittal  sheet,  or  better,  on  tape,  disketteor  modem 
in  a  HUD-specified  format,  to  the  address  on  the  HUD-50060  instructions.  Questions?  Phone  (800)FON-MTCS  or  (800)366-6827. 
Sensitive  InformatiomTheinformationon  these  forms  is  sensitive  and  is  protected  by  the  Privacy  Act  Keep  them  locked  and  coirfidential 


Refer  also  to  the  more  detailed  instruction  package 

Abbreviations: 

A  =  to  nr»ark  lines  that  will  be  compared  and  you  will 
take  the  larger. 

▼  =  to  mark  lines  that  will  be  compared  and  you  will 
take  the  smaller. 

AFDC  =  Aid  to  Families  with  Dependent  Children 
apt.  =  apartment 

assist.  =  assistance 

CFR  =  Code  of  Federal  Regulations,  a  printed  series  of 
books:  for  example  24  CFR  812  means  volume  24 
of  the  Code,  and  in  that  volume,  a  section  which 
is  number  812. 

co-op  =  cooperative  or  mutual  home  where  the  occupants 
own  shares  in  a  corporation  which  owns  the 
building. 

FmHA  =  Farmers'  Home  Administration 
FMR  =  Fair  Market  Rent,  set  by  HUD. 

FSS  =  Family  Self-Sufficiency  program 
HA  =  Housing  agency  in.duding  public;  or  Indian 
housing. 

HAP  =  Housing  Assistance  Payment 
HUD  =  US  Departinent  of  Housing  and  Urban 
Development 

IGR  =  Independent  Group  Residence,  with  continual 
supportive  services. 

IHA  =  Indian  Housing  Authority 
italic  =  shows  special  instructions  on  this  form,  that  are 
rarely  used,  or  are  an  alternative  (I/)  to  the 
standard  pattern. 

Manufactd.=  manufactured,  including  mobile  homes  but  not 
modular  homes. 

mm/dcJ/yy  =  date,  in  numbers,  like  12/14/93 
M<xl  Rehab=  Moderate  Rehabilitation 
No.  =  number 

OMB  =  US  Office  of  Management  and  Budget 
PHA  =  public  housing  agency 
Redeterm.  =  redetermination 

Sec.  =  a  numbered  section  of  a  law  or  federal  regulation, 
usually  in  the  US  Housing  Act  of  1937. 

SRO  =  Single  Room  (Dccupancy 

SSI  =  Supplemental  Security  Income 
SSN  =  Sodal  Securit)'  Number 
TIN  =  Taxpayer  Identification  Number,  for  businesses. 
TTP  =  Total  Tenant  Payment 
unemp.ben=  u.nemploynent  benefits. 


Major  Definitions: 

Disabilities  —  Includes  disabled  and/or  handicapped;  in  brief: 

1 .  inability  toengage  inany  substantial  gainful  activity  because  ot 
physical  or  mental  problem  expected  to  last  a  year  or  cause  death, 
or  2.  age  55+  and  blind  and  therefore  unable  to  work  at  the  same 
activities  as  previously  (volume  42  of  the  US  Code  at  sec.423),  or 
3.  age  5+  and  has  mental  or  physical  problem  of  indefinite 
duration,  showing  up  before  age  22,  that  limits  3  of  7  areas  of  life 
(listed  in  full  instructions)  and  needs  care,  or  4.  age  5  or  less  and 
has  problem  highly  likely  to  causedisability  if  untreated  (volume 
42  of  the  US  Code  at  sec.6()01(5)),  or  5.  physical  or  mental  problem 
lasting  long  and  indefinitely,  making  independent  living  hard, 
but  easier  with  suitable  housing. 

Effective  date  -  For  new  admissions  and  portability  move-ins: 
effective  date  of  lease.  For  reexaminations  and  interim 
redeterminations:dateany  rent  change  would  takeeffecL  Forend 
of  participation:  see  next  entry. 

End  Participation  or  Portability  Move-out  —  Fill  1,  2b-d,  2h  (for 
head  only)  and  15h4,  to  remove  tenant  from  HUD's  active  data 
base.  Item  1  vstU  show  when  the  family  stopped  receiving  any 
HUD  subsidy  or  changed  from  Sec.8  to  or  from  public  and  Indian 
housing  or  used  portability  to  move  to  the  jurisdiction  of  another 
housingagency  and  foe  initial  HA  sent  foe  family's  records  there. 
Head  —  A  family  may  pick  as  the  head  any  adult  in  the  household 
who  is  wholly  or  partly  responsible  for  paying  the  rent  If 
someone  in  the  household  is  62+  or  has  disabilities,  extra  allow¬ 
ances  are  gained  by  picking  this  person  or  his  or  her  spouse  as  the 
head.  These  deductions  are  on  lines  7a-d. 

New  Admission  —  First  joining  a  housing  agency's  public  or 
Indian  housing  program,  or  re-joining  after  an  interruption  of  at 
least  1  month,  OR  first  joining  the  ^c.8  program,  or  rejoining 
Sec.8  after  an  interruption  of  at  least  4  months.  Changes  between 
Sec.8  certificates  and  vouchers  do  not  count  as  new  admissions, 
but  changes  to  and  from  other  Sec8  programs  do. 

Other  Subsidy  -(asused  in  20fand  21b)  Units  which  have  another 
subsidy,  not  Sec8,  Public  or  Indian  housing.  These  other  subsi¬ 
dies  include  Sec.236,  Sec.221(d)3  BMIR,  Sec.202,  Farmers  Home 
Administration  SecJ515,  and  other  sinular  subsidies  from  stats 
and  local  housing  agencies. 

Portability  —  Where  a  family  was  issued  a  Sec.8  certificate  or 
voucher  by  one  housingagency  and  findsa  unitin  the  jurisdiction 
of  another,  which  handles  housing  inspections  and  paynnents 
The  term  portability  applies  even  if  the  receiving  agency  absorbs 
the  cost. 

Pro jact  No . — In  Sec.8  use  foe  first  8  characters  of  foe  1 1  <haracter 
Seci)  project  number,  like  CA06E029.  In  public  and  Indian  hous¬ 
ing,  you  have  the  choice  of  using  an  11 -character  number  like 
CAb6P029001,  or  8  characters  like  CA029()01.  Management  will 
tell  staff  what  number  applies  to  each  project. 
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Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  N-94-a772;  FR-3712-N-011 

Mortgagee  Review  Board 
Administrative  Actions 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice 

SUMMARY:  In  compliance  with  Section 
202(c)  of  the  National  Housing  Act, 
notice  is  hereby  given  of  the  cause  and 
description  of  administrative  actions 
taken  by  HUD’s  Mortgagee  Review 
Board  against  HUD-approved 
mortgagees. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Heyman,  Director,  Office  of 
Lender  Activities  and  Land  Sales 
registration,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-1824.  The  Telecommunications 
Device  for  the  Deaf  (TDD)  number  is 
(202)  708—4594.  (These  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION:  Section 
202(c)(5)  of  the  National  Housing  Act 
(added  by  Section  142  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989 
(Pub.L.  101-235,  approved  December 
13,  1989)  requires  that  HUD  “publish  in 
the  Federal  Register  a  description  of 
and  the  cause  for  administrative  action 
against  a  HUD-approved  mortgagee”  by 
the  Department’s  Mortgagee  Review 
Board.  In  compliance  with  the 
requirements  of  Section  202(c)(5),  notice 
is  hereby  given  of  administrative  actions 
that  have  been  taken  by  the  Mortgagee 
Review  Board  from  January  1,  1994 
through  March  31, 1994. 

1.  Independence  Mortgage  Corporation 
of  America,  Inc.,  Winter  Park,  Florida 

Action:  Proposed  Settlement 
Agreement  that  includes 
indemnification  to  the  Department  for 
claim  losses  in  connection  with  ten 
improperly  originated  loans. 

Cause:  A  HUD  Office  of  Inspector 
General  audit  that  cited  the  company  for 
violations  of  HUD-FHA  program 
requirements  that  included:  (1)  failure 
to  conduct  face-to-face  interviews  with 
mortgagors;  (2)  failure  to  verify 
downpayments;  (3)  miscalculation  of 
the  maximum  insurable  mortgage 
amount  and  required  borrower 
investment;  (4)  failure  to  properly  verify 
and  analyze  mortgagors’  assets, 
liabilities  and  income;  and  (5)  failure  to 
ensure  the  accuracy  of  certifications 
made  to  HUD-FHA. 


2.  Interstate  Plas  Mortgage,  Inc.,  San 
Diego,  California 

Action:  Settlement  Agreement  that 
includes  the  cancellation  of  HUD-FHA 
insurance  on  nine  improperly  originated 
loans  under  the  Title  I  program,  and 
corrective  action  to  assure  compliance 
with  HUD-FHA  requirements. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA  Title 
I  property  improvement  program 
requirements  that  included;  (1)  failme 
to  report  loan  fraud  by  a  former  loein 
officer;  (2)  accepting  brokered  loan 
packages;  (3)  “strawbuyers”  and 
fraudulent  documentation  used  to 
originate  loans;  (4)  funding  loan 
packages  after  learning  of  the  fraudulent 
practices  by  a  former  loan  officer;  (5) 
failure  to  properly  disburse  loan 
proceeds;  (6)  loan  officer’s  acceptance  of 
"kickbacks”  from  loan  brokers;  and  (7) 
failure  to  obtain  detailed  descriptions  of 
property  improvement  work  to  be 
performed  by  borrowers. 

3.  Middle  Tennessee  Mortgage,  Inc., 
Dickson,  Tennessee 

Action:  Proposed  Settlement 
Agreement  that  includes 
indemnification  to  the  Department  for 
claim  losses  in  connection  with  eight 
improperly  originated  loans,  payment  of 
a  civil  money  penalty  in  the  amount  of 
$500  for  reporting  violations  under  the 
Home  Mortgage  Disclosure  Act  (HMDA), 
and  corrective  action  to  assure 
compliance  with  HUD-FHA 
requirements. 

Cause:  A  HUD  monitoring  review  that 
cited  violations  of  HUI>-FHA  program 
requirements  that  included:  (1)  failure 
to  collect  and  report  Home  Mortgage 
Disclosure  Act  (HMDA)  data  to  HUD;  (2) 
failure  to  comply  w'ith  HUD-FHA 
Quality  Control  Plan  requirements;  (3) 
failure  to  verify  the  source  and/or 
adequacy  of  the  mortgagors’  funds  for 
downpayment  or  closing  costs;  (4) 
failure  to  obtain  documentation  to 
properly  evaluate  the  borrowers’ 
mortgage  credit  risk;  (5)  failure  to 
properly  calculate  the  borrowers’ 
income;  (6)  failure  to  properly  credit 
sweat  equity;  and  (7)  failure  to  resolve 
the  borrower’s  derogatory  credit. 

4.  Home  Mortgage  Company  d/b/a 
Puerto  Rico  Home  Mortgage,  Halo  Rev, 
Puerto  Rico 

Action:  Proposed  Settlement 
Agreement  that  includes  payment  of  a 
civil  money  penalty  in  the  amount  of 
$10,000,  refunds  to  mortgagors  for 
excessive  and  unallowable  post 
endorsement  fees,  and  continued 
implementation  of  corrective  actions  to 
assure  compliance  with  HUD-FHA  loan 
servicing  requirements. 


Cause;  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA  loan 
servicing  requirements  that  included: 

(1)  untimely  quality  control  reviews;  (2) 
deducting  late  fees  from  mortgagor’s 
escrow  accounts  prior  to  existing 
surpluses;  (3)  failure  to  perform 
management  reviews  prior  to 
foreclosure;  (4)  excessive  and 
unallowable  post  endorsement  fees;  (5) 
failure  to  perform  timely  property 
inspections;  (6)  failure  to  timely  notify 
borrowers  of  the  availability  of 
counseling;  and  (7)  failure  to  meet  the 
reporting  requirements  of  the  Single 
Family  Default  Monitoring  System. 

5.  State  Funding,  Inc.,  Corona, 

California 

Action:  Proposed  Settlement 
Agreement  that  includes 
indemnification  to  the  Department  for 
one  improperly  originated  loan, 
corrective  action  to  assure  compliance 
with  HUD-FHA  requirements,  and 
payment  of  a  civil  money  penalty  in  the 
amount  of  $1,000  based  upon  violations 
of  Home  Mortgage  Disclosure  Act 
(HMDA)  reporting  requirements,  and 
improper  use  of  brokers  in  originating 
HUD-FHA  insured  mortgages. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUT)-FHA 
program  requirements  that  included:  (t) 
failure  to  report  Home  Mortgage 
Disclosure  Act  (HMDA)  data  to  HUD;  (2) 
use  of  mortgage  brokers  to  assist  in  the 
preparation  of  FHA  mortgage 
applications;  (3)  payment  of 
“kickbacks”  to  mortgage  brokers  for 
referrals  of  loan  applications;  (4) 
submitting  a  delinquent  loan  for 
endorsement;  and  (5)  failure  to  make 
timely  refunds  due  mortgagors  after 
loans  had  been  paid  in  full. 

6.  Continental  Capital  Corporation, 
Huntington  Station,  New  York 

Action:  Letter  of  Reprimand  and 
proposed  civil  money  penally  in  the 
amount  of  $500. 

Cause:  A  HUD  monitoring  review  that 
cited  the  company  for  failure  to  comply 
with  HUD-FHA  reporting  requirements 
under  the  Home  Mortgage  Disclosure 
Act  (HMDA). 

7.  All  Kcm  Financial  Corporation, 
Bakersfield,  California 

Action:  Letter  of  Reprimand  and 
proposed  civil  money  penalty  in  the 
amount  of  $500. 

Cause:  A  HUD  monitoring  rtn'iew  that 
cited  the  company  for  failure  to  comply 
with  HUD-FHA  reporting  requirements 
under  the  Home  Mortgage  Disclosure 
Act  (HMDA). 
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8.  Discount  Financial  Corporation, 
Longwood,  Florida 

Action:  Letter  of  Reprimand  and 
proposed  civil  money  penalty  in  the 
amount  of  $500. 

Cause:  A  HUD  monitoring  review  that 
cited  the  company  for  failure  to  comply 
with  HUD-FHA  reporting  requirements 
under  the  Home  Mortgage  Disclosure 
Act  (HMDA). 

9.  First  Guaranty  Financial 
Coq)oration,  Lake  Elsinore,  California 

Action:  Proposed  Settlement 
Agreement  that  includes 
indemnification  to  the  Department  for 
one  improperly  originated  loan,  and 
payment  of  a  civil  money  penalty  in  the 
amount  of  $1 ,000. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
requirements  that  included:  failure  to 
verify  a  mortgagor’s  assets  in  the 
origination  of  one  loan,  failure  to 
implement  a  Quality  Control  Plan,  and 
failure  to  comply  with  Home  Mortgage 
Disclosure  Act  (HMDA)  Reporting 
Requirements. 

10.  Lane  Mortgage  Company,  Inc., 
Lynwood,  Colorado 

Action:  Proposed  Settlement 
Agreement  that  includes 
indemnification  to  the  Department  for 
one  improperly  originated  loan,  and 
payment  of  a  civil  money  penalty  in  the 
amount  of  $500. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
requirements  that  included  failure  to 
comply  with  HUD-FHA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA),  and  failure  to 
properly  establish  a  mortgagor’s 
effective  income  in  the  origination  of 
one  loan. 

11.  Federated  Mortgage  Company,  Inc., 
West  Covina,  California 

Action:  Letter  of  Reprimand  and 
proposed  civil  money  penalty  in  the 
amount  of  $1,000. 

Cause:  A  HUD  monitoring  review 
which  cited  the  company  for  failure  to 
implement  a  Quality  Control  Plan,  and 
failure  to  comply  with  the  Home 
Mortgage  Disclosure  Act  (H>4DA) 
Reporting  Requirements. 

12.  Mortgage  Associates,  Inc., 
Lakeland,  Florida 

Action:  Proposed  Settlement 
Agreement  that  includes 
indemnihcation  or  a  buydown  of  one 
overinsured  mortgage  in  the  event  that 
additional  documentation  is  not 
submitted,  and  payment  of  a  civil 
money  penalty  in  the  amount  of  $1,000. 


Cause;  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
requirements  that  included:  (1)  one 
overinsured  mortgage;  (2)  failure  to 
implement  a  Quality  Control  Plan;  and 
(3)  failure  to  comply  with  Home 
Mortgage  Disclosure  Act  (HMDA) 
requirements. 

Dated;  May  13, 1994 
Nicolas  P.  Retsinas 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

IFR  Doc.  94-12207  Filed  5-18-94;  8:45  ami 
8ILUNG  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-030-04-41 10-03] 

Creston/Blue  Gap  Natural  Gas  ProJecL 
WY;  Availability  of  Draft  Environmental 
Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability  of 
Creston/Blue  Gap  Natural  Gas  Project 
Draft  Environmental  Impact  Statement 
(EIS). _ 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Creston/Blue  Gap 
Natural  Gas  Project  Draft  Environmental 
Impact  Statement  (EIS)  analyzing  the 
environmental  consequences  of  a 
proposed  natural  gas  exploration, 
development,  and  production  operation 
in  the  Creston/Blue  Gap  Area  of 
southwestern  Carbon  and  southeastern 
Sweetwater  Counties,  Wyoming.  The 
project  area  encompasses  approximately 
207,746  acres  within  portions  of 
Townships  14  through  19  North,  Ranges 
91  through  94  West. 

DATES:  Comments  on  the  Draft  EIS  will 
be  accepted  for  60  days  following  the 
date  that  the  Environmental  Protection 
Agency  (EPA)  publishes  their  Notice  of 
Availability  of  this  draft  EIS  in  the 
Federal  Register.  The  EPA  notice  is 
expected  to  be  published  by  either  May 
20,  1994,  or  May  27,  1994. 

A  public  meeting  is  currently 
scheduled  for  June  16, 1994  at  7  p.m.  in 
Rawlins,  Wyoming. 

ADDRESSES:  Comments  on  the  Draft  EIS 
should  be  sent  to  Dr.  Bob  Tigner, 
Rawlins  District  Office,  Bureau  of  Land 
Management,  P.O.  Box  670,  Rawlins, 

WY  82301. 

The  public  meeting  will  be  held  in  the 
BLM  Great  Divide  Resource  /^a  Office, 
812  E.  Murray^  Rawlins,  Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT: 


Dr.  Bob  Tigner,  Rawlins  District  Office, 
Bureau  of  Land  Management,  P.O.  Box 
670,  Rawlins,  WY  82301,  phone  307- 
324-7171. 

SUPPLEMENTARY  INFORMATION:  The  Draft 
EIS  analyzes  three  project  development 
alternatives  and  the  no  action 
alternative.  The  proposed  project  is  to 
explore  for  and  develop  natui^  gas  and 
oil  reserves  present  in  the  Mesaverde 
Group  at  depths  of  approximately  8,500 
feet  in  the  CieSton/Blue  Gap  Area.  The 
proposed  project  involves  drilling  and 
development  of  200  to  330  natural  gas 
wells  primarily  on  160-acre  spacing 
patterns  within  and  adjacent  to  existing 
natural  gas  units  present  on  the  project 
cu-ea. 

Dated:  May  4, 1994. 

Robert  A.  Bennett, 

Acting  State  Director.  Wyoming. 

IFR  Doc.  94-11185  Filed  5-18-94;  8:45  am) 
BILUNG  CODE  4310-22-M 


[CA-010-4210-04,  CACA  33918] 

Realty  Action;  Exchange  of  Land  in 
Placer  County,  CA,  Amendment 

In  notice  document  94-9264  on  page 
18415  in  the  issue  of  Monday,  April  18, 
1994,  in  the  first  column  insert  the 
following  amendment  below  Selected 
Public  Land: 

Placer  County 
T.14N..R.10E.,MDM 

All  public  land  in  NV2  of  section  34 
Totaling  6-acres,  more  or  less 

The  above  described  public  land  is 
being  considered  for  exchange  out  of 
Federal  ownership:  for  a  period  of  45 
days  ft'om  this  publication,  interested 
parties  may  submit  comments  regarding 
the  above  described  property  to  the 
District  Manager,  c/o  Area  Manager, 
Folsom  Resource  Area.  63  Natoma  St.. 
Folsom,  CA  95630.  For  additional 
information  contact  Mike  Kelley  at  the 
above  address  or  by  phone  at  (916)  985- 
4474. 

D.  K.  Swickard, 

,4rea  Manager. 

[FR  Doc.  94-12231  Filed  5-18-94;  8:45  am] 
BILLING  CODE  4310-40-M 


INV-930-4210-05;  N-68750] 

Notice  of  Realty  Action:  Lease/ 
Purchase  for  Recreation  and  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Recreation  and  public  purpose 
lease/purchase. 
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SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Claris  County, 
Nevada  has  been  examined  and  fouiKl 
suitable  for  lease/purchase  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Pvuposes  Act,  as  amended  (43 
U.S.C  869  et  seq.).  TTie  West  Valley 
Assembly  of  God  proposes  to  use  the 
land  for  a  church  facility. 

Mount  Dudilo  Merktian,  Nevada 

T.  20S..R.  60E. 

Sec.  28:  EViNEV^SE'ASWv*, 

SEV4SE‘ASW’A. 

Containing  15.00  acres.  nx>re  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 
interest.  The  lease/patent,  when  issued, 
will  be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulabons  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30, 

1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  imder 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

and  will  be  subject  to: 

1.  A  right-of-way  60.00  feet  in  width 
along  the  south  boundary  in  favor  of  the 
City  of  Las  Vegas  fcnr  roa^  public 
utilities  and  flood  control  purposes. 

2.  A  right-of-way  10.00  feet  in  width 
along  the  south  boundary  in  favor  of 
Spirit  Central  Nevada  for  underground 
telephone  tine  purposes. 

3.  A  right-of-way  6.00  feet  in  width 
along  the  south  bo^dary  in  favor  of 
Nevada  Power  Company  for 
underground  distrilmtion  line  purposes. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District  4765  W. 
Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/purchase  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 


Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  oHered  for  lease/ 
purchase  until  after  the  classification 
becomes  effective. 

Dated;  May  5, 1994. 

Dave  Wolf, 

District  Manager  (Acting),  Las  Vegas^  NV. 

IFR  Doc.  94-12234  Filed  5-18-94;  8:45  ami 
BItUNG  CODE  4310-HC-M 


[NM  018-4210-04;  NMNM  91327) 

Realty  Actton-Exctiange,  Federal 
Surface  in  San  Miguel  County,  New 
Mexico  for  Private  Surface  in  Taos 
County,  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Nodce  of  realty  acfion  on 
proposed  land  exchange. 

SUMMARY:  The  following  described 
Federal  surface  estate  in  San  Miguel 
County  has  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1716). 

New  Mexico  Principal  Meridian 
T.  14  N..R.  13  E., 

Sec.  5,  lots  3.  4.  SV.£N\VV4.  and  SWV«. 

55ec.  6,  lots  1  to  5,  inclusive,  SE'/^NW’A, 
andSviiNEV*. 

The  area  described  contains  618.30  acres. 

In  exchange  for  these  lands,  the  United 
States  will  acquire  the  following  described 
private  lands  in  Taos  County  frcm  Edward 
and  Mary  Gavin  of  Santa  Fe,  New  Mexico. 

New  Mexico  Principal  Meridian 
T.  29N.,  R.  11  E.. 

Sec.  2.  SE^A; 

Sec.  11.  EViE*A,  EViWVtNEv:., 
NEV..NWV»SEV». 

The  area  described  contains  370.00  acres. 
EFFECTIVE  DATE:  May  19, 1994. 

The  public  land  has  been  identified 
for  disposal  in  the  Taos  Resource  Area 
Management  Framework  Plan  and  the 
private  land  is  located  within  an  area 
identified  for  retention  and 
consolidation.  The  public  land  is 
surrounded  by  private  land  and  receives 
little  use  except  for  grazing  by  the 
Gavins  who  will  relinquish  their  grazing 
permit  prior  to  completion  of  this 
exchange.  The  private  lands  provide 


habitat  for  deer  and  antelope  and  a 
winter  area  for  elk.  The  exchange  will 
not  impact  any  local  or  Federal 
planning. 

The  lands  to  be  exchanged  are 
approximately  equal  in  value,  however, 
upon  complericm  of  the  final  appraisal 
any  difference  in  value  will  either  be 
compensated  for  by  acreage 
adjustments,  payment  of  money  or  by 
other  arrangements  that  would  be  in  the 
public  interest. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  terms,  conditions  and 
reservations: 

1.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
the  minerals. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States  Act  of  August  30, 1890 
(26  Stat.  391,  43  U.S.C  945). 

3.  The  right  of  the  United  States,  its 
contractors  and  assigns,  including  the 
New  Mexico  State  Historical 
Preservation  Officer  (SHPO)  to  require 
that  the  patentees  conduct  mitigation 
measures  on  the  identified  culture  sites 
prior  to  any  surface  disturbance  of  said 
sites. 

Publication  of  this  notice  segregates 
the  public  land  from  the  operation  of 
the  public  laws,  including  the  general 
mining  laws,  but  not  the  minei^  leasing 
laws,  for  a  period  of  2  years  from  the 
date  of  pubbcation  or  upon  issuance  of 
a  patent  whichever  occurs  first. 
SUPPLEMENTARY  INFORMATION:  Detailed 
informaticHi  concerning  the  exchange 
and  land  report  is  available  for  review 
at  the  Taos  Resource  Area  Office,  224 
Cruz  Alta  Road,  Taos,  New  Mexico 
87571,  phone  (505)  758-8851. 

Interested  parties  may  submit 
comments  regarding  the  proposed 
exchange  on  or  within  45  days  of  the 
date  of  publication  of  this  notice. 
Comments  should  be  sent  to  District 
Manager  BLM,  Albuquerque  District 
Office,  435  Montano  NE,  Albuquerque, 
NM  87107. 

Dated:  May  9, 1994. 
lack  Halt, 

Acting  District  Manager, 

(FR  Doc.  94-12233  Filed  5-18-94;  8:45  am) 
BILUNG  CODE  431(>-FB-M 


[MT-070-04-4210-04;  MTM821241 

Realty  Action:  Exchange 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Nurice  of  Realty  Action 
NFrM82t24,  Exchange  of  public  and 
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private  lands  in  Madison  and 
Beaverhead  Counties. 


SUMMARY:  The  following  described  BLM 
lands  have  been  determined  to  be 
suitable  for  exchange  under  Section  206 
of  the  Federal  Land  Policy  and 
Ntanagement  Act  of  1976,  43  U.S.C. 

1716. 

Montana  Principal  Meridian 
T,  2  S,  R.  1  E., 

Sec.  26.  NW’ANE’A; 

Sec.  31.  Lot  1,  Lot  2,  Ev.:N\V'A, 

T.  2  S.  R.  2  E., 

Sec.  33,  Lot  2. 

T.  8  S.  R.  I  E.. 

Sec.  34.  SV2SVV>,4. 

T.  5  S.  R.  1  W.. 

Sec.  18.  Lots  1.  and  2; 

Sec.  20.  NVzNWW,. 

T.  5  S.  R.  4  W., 

Sec.  34,  SV2,  SE'ANW'A. 

T.  6  S,  R.  2  VV.. 

Sec.  2,  SWV4  NE'A; 

Sec.  12.  SWV4NEV4.  S\VV4, 

T.  7  S.  R.  9  W.. 

Sec.  11.  SEV4,  SE'aSW’A. 

Sec.  13.  NWV4SWV4. 

Sec.  14,  Lots  1.  2.  3,  and  5. 

Containing  1393.61  acres  of  public  lands. 
In  exchange  for  these  lands,  the  United 
States  ivill  acquire  the  following  described 
land  from  the  Montana  Power  Company: 

Montana  Principal  Meridian 
T.  3  S.  R.  1  E.. 

Sec.  10,  Lots  1  and  2,  e.xcluding  6.3  acres 
for  Highway  289. 

Containing  33.88  acres  of  private  lands. 

DATES:  For  a  period  of  45  days  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  to  the  Bureau  of 
Land  Management,  at  the  address 
showm  below.  Any  adverse  comments 
will  be  evaluated  by  the  BLM,  Montana 
State  Director,  who  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  related  to  the  Exchange, 
including  the  Environmental 
Assessment,  is  available  for  review  at 
the  Butte  District  Office.  P.O.  Box  3388, 
Butte  MT  59702. 

SUPPLEMENTARY  INFORMATION:  The 
publication  of  this  notice  segregates  the 
public  lands  described  above  from 
settlement,  sale,  location  and  entry 
under  the  public  land  laws,  including 
the  mining  laws,  but  not  fi’om  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  for  a  period  of  two  years  from  the 
date  of  first  publication.  The  exchange 
vN-ill  be  subject  to: 


1 .  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  with  43  U.S.C.  945. 

2.  A  reservation  to  the  United  States 
for  the  saleable  minerals  in  the 
SEV4NWV4.  SVz.  Section  34,  T5S,  R4\V. 

3.  An  RS2477  right-of-way  for  a 
county  road  in  the  SVz  of  Section  34, 
T5S,  R4VV. 

4.  An  RS2477  right-of-way  for  a 
county  road  in  the  SVzSW’A  of  Section 
34.  T8S.  RIE. 

5.  Right-of-way  (MTM48933)  10  feet 
in  width  to  Montana  Power  Company  in 
Section  34,  T5S.  R4W. 

6.  The  following  R/W’s  in  Section  11, 
T7S.  R9\V:  MTM16903— A 
communication  site  R/W  to  Beaverhead- 
Madison  Broadcasting,  Inc., 
MTM30769— A  40'  R/\V  to  Montana 
Power  Co.  for  an  electrical  transmission 
line,  MTM  37827— A  40'  R/W  to 
Vigilante  Electric  for  an  electrical 
transmission  line,  MTM36623 — A  10'  R/ 
W  for  a  communication  line  to  U.S. 

West  Communications,  Inc.,  and 
MTM31051 — A  R/W  for  the  w'hite- 
washed  rock  letter  “B”  to  Beaverhead 
County  High  School. 

7.  Right-of-way  MTM022831  50'  in 
width  to  Montana  Power  Company  for 
an  electrical  transmission  line  in 
Section  13  and  14  and  right-of-w'ay 
MTM31048  for  the  white-washing  rock 
letter  “M”  to  Western  Montana  College 
in  Section  14.  T7S,  R9W. 

8.  All  other  valid  existing  rights  (e.g., 
rights-of-way,  easements,  and  leases  of 
record). 

9.  The  exchange  must  meet  the 
requirements  of  43  CFR  4110.4-2(b). 

“This  e.vchange  is  consistent  with 
Bureau  of  Land  Management  policies 
and  planning  and  has  been  discussed 
with  State  and  local  officials.  The 
estimated  intended  completion  date  for 
the  exchange  is  September.  1994.  The 
public  interest  will  be  served  by 
completion  of  this  exchange  because  it 
will  enable  the  Bureau  of  Land 
Management  to  acquire  lands  with  high 
public  values,  and  will  increase 
management  efficiency  of  public  lands 
in  the  area. 

Dated;  May  11,  1994. 
fames  R.  0%^'ings, 

District  Manager. 

IFR  Doc.  94-12232  Filed  5-18-94;  8:45  ami 
BILUNC  CODE  4aiO-ON-M 


lCA-020-06-4333-01;  4-00160] 

Occupancy,  Camping  Stay  Limits  and 
Supplementary  Rules 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  final  camping  limit 
and  supplementary  rules  under  43  CFR 
subpart  8365. 

SUMMARY:  This  occupancy  and  camping 
stay  limit  applies  to  designated 
campgrounds  and  to  undeveloped 
Bureau  of  Land  Management 
administered  public  lands  (that  are  not 
closed  to  camping)  within  the 
Susanville  District,  California.  Persons 
camping  on  the  public  lands  in  the 
Susanville  District  are  limited  to  a  total 
of  twenty-eight  (28)  days  per  year.  A 
fourteen  (14)  day  consecutive  limit  is 
established  for  any  one  location. 

Campers  must  move  a  minimum  of  2 
miles  when  changing  from  one  location 
to  another.  Camping  along  the  Bizz 
Johnson  Trail  on  BLM  land  is  limited  to 
three  (3)  days  between  each  trailhead. 

No  camping  is  allowed  at  or  within  one 
(1)  mile  of  Hobo  Camp  or  Devil’s  Corral 
trailheads  and  is  prohibited  along  the 
south  side  road  that  extends  west  of 
Hobo  Camp  within  the  Susan  River 
Canyon.  Under  special  circumstances 
and  upon  request,  the  authorized  officer 
may  give  written  permission  for 
extension  of  these  limits. 

In  accordance  w'ith  43  CFR  8365.1-6. 
the  following  supplementary  rules  are 
hereby  established  for  the  entire 
Susanville  District. 

1.  Firearms  discharge  is  prohibited 
within  V4  mile  of  all  trailheads  on  the 
Susanville  District. 

2.  No  person  may  leave  personal 
property  unattended  in  campgrounds, 
developed  recreation  areas,  or  elsewhere 
on  public  lands  within  the  Susanville 
District  for  a  period  of  more  than 
seventy-two  (72)  hours  without  wTitten 
permission  from  the  authorized  officer. 

3.  No  person  shall  discharge  or  ignite 
a  firecracker,  rocket  or  other  firew’ork,  or 
explosive  without  authorization  from 
the  BLM. 

4.  No  person  shall  cut  or  remove  live 
standing  trees  or  any  portion  thereof 
except  when  authorized  by  BLM 
permits  or  timber  sale  contracts. 

5.  Campfires  are  allowed  in 
designated  fire-safe  areas  or  on  existing 
natural  bare  mineral  soil  where  ten  (10) 
feet  or  more  of  clearance  exists  between 
the  campfire  area  and  adjacent 
vegetation.  Campfires  along  the  Bizz 
Johnson  Trail  on  BLM  land  are  only 
allowed  in  designated  areas.  Persons 
using  campfires  are  required  to  have  a 
campfire  permit  issued  by  the  Bureau  of 
Land  Management,  the  U.S.  Forest 
Service,  or  the  California  Department  of 
Forestry.  All  campfires  are  subject  to 
seasonal  fire  restrictions. 

DATES:  These  occupancy,  camping  stay 
limits  and  supplementary  rules  are 
effective  upon  publication  of  this  notice 
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and  will  remain  in  effect  until  rescinded 
or  modified  by  the  authorized  officer.  A 
notice  of  proposed  limits  and  rules  was 
published  in  the  Federal  Register  on 
Monday,  January  24, 1994.  The 
comment  period  on  the  proposed  limits 
and  rules  closed  on  March  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT;  Stan 
Bales,  Outdoor  Recreation  Planner, 

Eagle  Lake  Resource  Area,  705  Hall 
Street,  Susanville,  CA  96130,  (916)  257— 
0456;  hours  7:45  a.m.  to  4:30  p.m., 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  This 
occupancy  and  camping  stay  limit  is 
being  established  to  provide  consistency 
and  uniformity  for  the  camping  public 
on  Bureau  of  Land  Management 
administered  lands  throughout  the 
Susanville  District,  California,  and  to 
prevent  user  conflicts  by  providing 
equal  opfwjrtunities  to  camp  in  given 
areas.  Establishment  of  this  len^  of 
stay  limit  is  also  to  assist  the  Bureau  in 
reducing  the  incidence  of  imauthorized 
occupemcy  of  public  lands  in  the  name 
of  recreational  camping.  These 
supplementary  rules  do  not  supersede 
camping  and  occupancy  rules 
developed  for  special  areas  or 
emergency  situations.  The 
supplementary  rules  are  to  protect 
resources  and  to  improve  the  safety  of 
recreational  users  of  the  public  lands. 

In  response  to  public  comments 
received  and  further  review  by  BLM  of 
the  proposed  camping  stay  limits  and 
supplementary  rules,  the  following 
changes  were  made  from  the  draft 
proposal.  This  resulted  in  the  present 
limits  and  rules.  The  proposed  camping 
stay  bmit  on  the  Bizz  Johnson  Trail  was 
reduced  from  seven  days  to  three  days. 
The  twenty-eight  day  limit  per  year  is 
for  the  entire  district  and  not  twenty- 
eight  days  in  each  of  three  resource 
areas. 

Authority  for  this  stay  and  the 
supplementary  rules  are  contained  in 
CFR  title  43,  chapter  11,  part  8360, 
subparts  8365.1-2(a)  and  8365.1-6. 

PENALTIES:  Violations  of  any  regulations 
in  this  part  by  a  member  of  the  public, 
except  for  the  provisions  of  8365.1-7, 
are  punishable  by  fine  not  to  exceed 
$1,000  and/or  imprisonment  not  to 
exceed  12  months.  Violations  of 
supplementary  rules  authorized  by 

8365.1-6  are  punishable  in  the  same 
manner. 

Dated:  May  10, 1994 
Herrick  E.  Hanks, 

District  Manager. 

IFR  Doc.  94-12187  Filed  5-18-94;  8:45  ami 
BtUJNQ  C006  <310-40-M 


[NV-056-4350-09,  4-0151-LM;  4-00154} 

Rules  of  Conduct  and  Final 
Supplementary  Rules  for  Certain 
Public  Lands  Managed  by  the  Bureau 
of  Land  ManagemenL  Las  Vegas 
District 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Rules  of  conduct  and  final 
supplementary'  rules  for  certain  public 
lands  known  as  Ash  Springs  located  in 
the  unincorporated  town  of  Ash  Springs 
along  U.S.  Highway  93,  Las  Vegas 
District,  Lincoln  County,  Nevada. 

SUMMARY:  The  rules  of  conduct  and 
supplementary  rules  are  necessary  for 
the  management  of  activities  on  public 
land  at  Ash  Springs,  Lincoln  County, 
Nevada.  These  rules  of  conduct  and 
supplementary  rules  would  be  limited 
to  activities  occurring  within  the 
following  area,  hereafter  referred  to  as 
Ash  Springs: 

Mount  Diablo  Meridian,  Nevada 
T.  6  S.,  R.  61  E.. 

Sec.  6  NWV«NWV4. 

DATES:  These  supplementary  rules  will 
become  effective  on  May  19,  1994. 
ADDRESSES:  Bureau  of  Land 
Management,  Caliente  Resource  Area, 
P.O.  Box  237,  Caliente,  NV  89008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kyle  Teel,  Wildlife  Biologist;  Telephone 
number:  (702)  726-8100. 

SUPPLEMENTARY  INFORMATION:  Ash 
Springs  contains  the  White  River 
Springfish  (Crenichthys  baileyi  haileyi) 
a  Federal  listed  endangered  specie-s,  A 
Coordinated  Resomce  Management  Plan 
was  developed  for  the  area;  one  of  the 
planned  actions  was  to  establish  rules  to 
restrict  certain  activities  to  protect  the 
fish  species. 

The  proposed  supplementary  rules 
were  published  in  the  Federal  Register 
on  Friday,  October  15, 1993  on  page 
53557.  One  comment  was  received  from 
the  Nevada  Division  of  Wildlife 
(NDOW)  during  the  30  day  comment 
period  ending  on  November  15, 1993. 
The  NDOW  expressed  concerns  that  the 
2  hour  limit  was  too  restrictive  and  that 
they  would  not  be  able  to  carry  out  their 
necess€iry  duties  at  Ash  Springs  within 
this  time  limit.  They  also  expressed 
confusion  on  the  way  proposed  rule  1(E) 
was  written. 

Authority  for  these  supplementary 
rules  is  contained  in  CFR  title  43, 
chapter  II,  part  8360,  subpart  8365.1-6. 
Authority  for  other  rules  that  could 
apply  are  contained  in  CFR  title  43, 
chapter  II.  part  8360,  subparts  8365.1- 

1.  8365.1-2,  8365.1-3,  8365.1-4, 


8365.1- 5,  8365.1-7, 8365.2-1,  8365.2-2, 

8365.2- 3,  8365.2^,  8365.2-5. 

The  following  are  the  final 

supplementary  rules  for  Ash  Springs: 

1.  The  following  actions  are 
prohibited,  within  Ash  Springs: 

a.  Overnight  Camping.  Camping 
means  the  erecting  of  a  tent  or  shelter 
of  natural  or  synthetic  material, 
preparing  a  sleeping  bag  or  other 
bedding  material  for  use,  or  parking  of 
a  motor  vehicle,  motor  home  or  trailer 
for  the  apparent  purpose  of  overnight 
occupancy. 

b.  Occupancy  or  use  of  Ash  Springs 
by  any  indi  vidual,  or  any  group,  is 
limited  to  2  hours  during  any  24  hour 
period.  The  intent  of  this  rule  is  to 
establish  a  time  frame  that  can  be  used 
to  resolve  conflicts  between  two  or  more 
parties  using  the  spring  at  one  time. 

c.  Introducing  wildlife,  fish,  or  plants, 
including  their  reproductive  bodies, 
into  Ash  Springs,  except  when 
authorized  by  the  District  Manager. 

d.  Collecting  wood  or  other  plant 
material  for  use  in  a  campfire  or  any 
other  purpose. 

e.  VVashing  dishes,  animals,  or  one’s 
self  with  any  detergents  and/or  soaps. 

f.  Operating  a  motorized  vehicle  off  of 
designated  roads,  trails,  or  parking  area. 

Designation  shall  bo  marked  by  the 
posting  of  appropriate  signs  or  markers, 
or  by  the  erection  of  physical  barriers, 
or  both. 

2.  The  supplementary  rules  for  Ash 
Springs  do  not  apply  to  employees  or 
contractors  of  any  Federal  or  State 
agency  when  engaged  in  performance  of 
official  duties. 

3.  Violation  of  any  of  these 
supplementary  rules  is  punishable  by  a 
fine  not  to  exceed  $1,000,  imprisonment 
not  to  exceed  12  months,  or  both,  as 
provided  for  under  the  Federal  Land 
Policy  and  Management  Act  (Pub.  L. 
94-579)  as  amended  at  18  U.S.C. 
3571(b)(5). 

Dated:  May  10, 1994. 

Ronald  B.  Wenker, 

Acting  State  Director,  Nevada. 

[FR  Doc.  94-12235  Filed  5-18-94;  8:45  amf 
BILLING  CODE  431G-MC-M 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 
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To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  G1  over-Sanders  or  Ms.  Judith 
Groves,  Interstate  Commerce 
Commission,  Section  of  Environmental 
Analysis,  room  3219,  Washington,  DC 
20423, 1202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  1 5  days  after  the 
date  of  availability: 

AB-290  (SUB-NO.  140X),  NORFOLK 
AND  WESTERN  RAILWAY 
COMPANY  AND  AB-55  (SUB-NO. 
482X)  CSX  TRANSPORTATION, 
INC.— ABANDONMENT— AT 
CHARLES  TOWN  (RANSON), 

WEST  VIRGINIA.  EA  available  5/ 
13/94. 

Ab-383  (SUB-NO.  2X),  WISCONSIN 
AND  SOUTHERN  RAILROAD 
CO.— ABANDONMENT 
EXEMPTION— BEAVER  DAM. 
DODGE  COUNTY,  WISCONSIN.  EA 
available  5/13/94. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB-33  (SUB-NO.  86),  UNION  PACOTC 
RAILROAD  COMPANY— 
ABANDONMENT— IN  MORGAN 
COUNTY,  COLORADO 
(JULESBURG  SUBDIVISION).  EA 
available  5/12/94. 

AB-284  (SUB-NO.  4X).  IOWA 
NORTHERN  RAILWAY 
COMPANY— ABANDONMENT 
EXEMPTION— IN  TAMA  AND 
BENTON  COUNTIES,  IOWA.  EA 
available  5/12/94. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

IFR  Doc.  94-12269  Filed  5-18-94;  8:45  ami 
BILUNG  CODE  7035-01-e 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collections(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  every  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
an  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected: 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  items(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514—4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  shoxild  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Robert  B.  Briggs,  DOJ  Clearance 
Officer.  SPS/JMD/850  WCTR, 
Department  of  Justice,  Washington,  DC 
20530. 

New  Collection 

(1)  Survey  of  Adults  on  Probation. 

(2)  SAP-1,  SAP-15A/B,  SAP-16. 
SAP-20L,  SAP-22,  SAP-23,  SAP-25, 
SAP-26,  SAP-27.  SAP-30,  SAP-32/ 
32A.  SAP-33/33A.  SAP-35,  SAP-61, 
SAP-65.  Bureau  of  Justice  Statistics. 

(3)  Once  with  possible  follow-up. 

(4)  Individuals  or  households.  State  or 
Local  Governments.  The  SAP  will 
provide  nationally  representative  data 
on  supervision  status,  demographic 
characteristics,  offenses,  current 
supervision,  and  prior  sentences;  and 
for  the  largest  jurisdictions,  in-depth 
data  on  alcohol  and  drug  use  treatment, 
current  supervision,  and  social 
background.  Data  will  be  used  by 
policymakers,  practitioners,  researchers 
and  state  and  local  probation  agencies. 

(5)  5,300  respondents  at  1.0  hours  per 
response. 

(6)  7,175  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 


Dated:  May  16, 1994. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  US. 
Department  of  Justice. 


Lodging  a  Modification  of  Partial 
Consent  Decree  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

Notice  is  hereby  given  that  on  May  3. 
1994,  a  proposed  modiftcation  of  Partial 
Consent  Decree  in  United  States  v. 
Atlantic  Richfield  Company  was  lodged 
with  the  United  States  District  court  for 
the  District  of  Montana,  Civil  Action  No. 
88-32.  The  Modification  would  allow 
ARGO  to  convey  certain  property  to  the 
Anaconda-Deer  Lodge  County  prior  to 
the  completion  of  remediation  of  the 
Mill  Creek  Operable  Unit. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Modification  for  a  period  of  thirty  days 
from  the  date  of  publication  of  tifis 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natuj^  Resources 
Division,  Department  of  Justice, 
Washington,  DC,  20530,  and  should 
refer  to  United  States  v.  Atlantic 
Richfield  Company  (.D.  Mont.)  and  DOJ 
Ref.  No.  90-11-2-208.  The  proposed 
Modification  may  be  examined  at  the 
office  of  the  United  States  Attorney, 
District  of  Montana,  181  Federal 
Building,  400  North  Main,  Butte, 
Montana,  59701,  or  at  the  office  of  the 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Denver,  CO 
80202.  A  copy  of  the  proposed 
Modification  may  also  be  examined  at 
the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  4th  floor,  Washington,  DC 
20005  (202)  624-0892.  A  copy  of  the 
proposed  Modification  may  be  obtained 
in  person  or  by  mail  from  ffie  Document 
Center.  In  requesting  a  copy  please 
enclose  a  check  in  the  amount  of  $1.75 
(25  cents  per  page  reproduction  costs) 
payable  to  “Consent  Decree  Library”. 
John  C  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  94-12236  Filed  5-18-94;  8:45ainl 
BILUNQ  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  pursuant  to 
section  113(g)  of  the  Clean  Air  Act,  42 
U.S.C.  7413(g)  notice  is  hereby  given 
that  a  proposed  consent  decree  in 
United  States  v.  Bethlehem  Steel 
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Corporation,  Civil  Action  No.  92-5213, 
was  lodged  on  May  5, 1994  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania. 

The  Consent  Decree  concerns 
violations  of  the  Clean  Air  Act,  42 
U.S.C.  7401  et  seq.  (“the  Act”),  and 
National  Emission  Standard  for 
Hazardous  Pollutants  for  Benzene 
Emissions  from  Coke  By-Product 
Recovery  Plants,  40  CFR  part  61, 
subpart  L  (“Benzene  Coke  NESHAP”), 
promulgated  under  Section  112  of  the 
Act,  as  amended,  42  U.S.C.  7412,  at  the 
defendant’s  coke  by-product  recovery 
plants  located  in  Bethlehem, 
Pennsylvania  and  in  Sparrows  Point, 
Maryland. 

The  complaint  in  this  action  alleged 
that  the  defendant  failed  to  come  into 
compliance  with  the  Benzene  Coke 
NESHAP  until  nine  months  and  three 
months  after  the  respective  deadlines 
established  in  compliance  waivers  EPA 
granted  to  defendant  for  the  Bethlehem 
and  Sparrows  Point  coke  by-product 
plants.  The  complaint  also  alleged 
violations  of  reporting  requirements  to 
which  the  defendant  was  subject  under 
the  compliance  waivers  and  under  40 
CFR  61.10.  The  proposed  Consent 
Decree  requires  defendant  to  comply 
with  the  Benzene  Coke  NESHAP  in  its 
future  operations  at  the  Bethlehem  and 
Sparrows  Point  plants,  and  to  pay  a 
$650,000  civil  penalty,  plus  interest. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Bethlehem  Steel  Corporation  (E.D.  Pa.) 
DOJ  Ref.  #90-5-2-1-1729. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  615  Chestnut  Street, 
Suite  1300  Philadelphia,  Pennsylvania 
19106;  the  Region  III  Office  of  the 
Environmental  Protection  Agency,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
floor,  Washington,  DC  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  NW.,  4th  floor, 
Washington,  DC  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
56.00  (25  cents  per  page  reproduction 


costs),  payable  to  the  Consent  Decree 
Library. 

John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  94-12237  Filed  5-18-94;  8:45  am) 
BttLING  CODE  441(M)1-M 


Lodging  of  Modification  to  Consent 
Decree  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  May  10, 1994,  a  proposed 
Modification  to  Consent  Decree  in 
United  States  v.  Ottati  &■  Goss,  Inc.  et  al. 
Civil  No.  80-225-L,  and  IMCERA 
Group,  Inc.  v.  United  States 
Environmental  Protection  Agency,  et  al, 
89-400-D,  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
New  Hampshire.  The  proposed 
Modification  to  Consent  Decree 
concerns  the  response  to  the  existence 
of  hazardous  substances  at  the  Ottati  & 
Goss/Great  Lakes  Container  Corporation 
Site  located  in  New  Hampshire 
pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  as  amended  and  the 
Resource  Conservation  and  Recovery 
Act. 

Under  the  terms  of  the  Modification 
to  Consent  Decree,  Mobil  Oil 
Corporation,  a  de  minimis  party,  will 
directly  reimburse  the  United  States 
$10,000  for  costs  related  to  the  GLCC 
portion  of  the  Site.  In  addition,  Mobil 
will  pay  IMCERA  Group,  Inc.  an  amount 
towards  the  $4  million  payment  made  to 
the  governments  under  the  terms  of  the 
original  settlement  based  on  Mobil’s 
alleged  volumetric  share.  Upon  entry  of 
the  Modification,  Mobil  will  become  a 
party  to  the  Consent  Decree  entered  on 
December  22, 1993,  between  the 
Plaintiffs,  IMCERA  Group,  Inc.,  and 
over  300  de  minimis  parties,  subject  to 
the  obligations  and  entitled  to  the  rights 
arising  from  that  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Modification  to 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Ben  Franklin  Station, 
Washington,  DC  20044,  and  should  refer 
to  United  States  v.  Ottati  &■  Goss,  Inc., 
D.J.  Ref.  90-7-1-79A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  1  Office  of  the 
Environmental  Protection  Agency,  One 


Congress  Street,  Boston,  Massachusetts. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
1120  G  Street,  NW.,  4th  floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $2.75  (25  cents  per  page 
reproduction  cost)  made  payable  to 
Consent  Decree  Library. 

John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  94-12238  Filed  5-18-94;  8:45  am) 
BILLING  CODE  4410-01-M 


Immigration  and  Naturalization  Service 

[INS  No.  1626-94] 

Draft  Programmatic  Environmental 
Impact  Statement  to  Continue  the 
Program  of  Protecting  the  Southwest 
Border  Through  the  interdiction  of 
Illegal  Drugs  With  the  Support  of  the 
Joint  Task  Force  Six 

agency:  The  Immigration  and 
Naturalization  Service,  Justice.  Joint 
Task  Force  Six,  Environmental  Agency. 
ACTION:  Notice  of  availability  of  the  draft 
programmatic  environmental  impact 
statement  (DPEIS). 

SUMMARY:  This  Notice  is  to  notify 
interested  parties  that  the  Immigration 
and  Naturalization  Service  (INS)  has 
prepared  a  DPEIS  for  the  proposed 
continuation  of  the  Joint  Task  Force  Six 
(JTF-6)  support  Program.  The  JTF-6 
Program  involves  providing  operational, 
engineering,  and  general  support  to  Law 
Enforcement  Agencies  (LEAs)  that  have 
drug  interdiction  responsibilities  within 
the  southwestern  border  states. 

DATES:  Written  comments  and 
suggestions  must  be  received  no  later 
than  May  30, 1994.  The  final  PEIS  will 
be  prepared  after  receipt  of  public 
comments. 

ADDRESSES:  Copies  of  the  DPEIS,  “JTF- 
6  Activities  Along  the  U.S. /Mexico 
Border  (Texas,  New  Mexico,  Arizona, 
and  California),”  are  available  upon 
written  request  to  the  following  address: 
U.S.  Army  Corps  of  Engineers,  Fort 
Worth  District,  CESWF-PL-RE,  P.O. 

Box  17300,  819  Taylor  Street,  Fort 
Worth,  Texas  76102-0300. 

Send  written  comments  on  the  DPEIS 
to  Mr.  Eric  Verwers,  Environmental 
Resource  Planner,  U.S.  Army  Corps  of 
Engineers,  Fort  Worth  District,  CESWF- 
PL-RE,  P.O.  Box  17300,  Fort  Worth, 
Texas  76102-0300. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  DPEIS  should 
be  directed  to  Mr.  Eric  Verwers, 
Environmental  Resource  Planner,  U-S. 
Army  Corps  of  Engineers,  CESWF-PL- 
RE,  telephone  (817)  334-3246,  or  P.O. 
Box  17300,  819  Taylor  Street,  Fort 
Worth,  Texas  76102-0300. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Authority 

This  Notice  is  being  issued  to 
interested  parties  in  accordance  with 
the  National  Environmental  Policy  Act 
(NEPA),  Public  Law  91-190,  and 
Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA,  40  CFR 
parts  1500-1508.  These  Regulations 
allow  for  a  45-day  comment  period  from 
the  date  the  DPEIS  is  submitted  to 
Environmental  Protection  Agency  and 
the  Notice  of  availability  is  published  in 
the  Federal  Register.  That  date  was 
April  15,  1994. 

Background 

JTF-6  was  activated  on  November  13, 
1989,  at  Fort  Bliss,  Texas,  by  the 
Secretary  of  Defense  in  accordance  with 
the  President’s  National  Drug  Control 
Strategy.  The  thrust  of  this  program  is 
the  use  of  Department  of  Defense 
training  resources  in  the  support  of 
agencies  responsible  for  the  fight  against 
illegal  drugs.  _ 

The  mission  of  JTF-6  is  to  plan  and 
coordinate  military  training  along  the 
U.S.  Southwest  Land  Border  in  support 
of  counter-drug  activities  by  Federal, 
State,  and  Local  LEA’s,  as  requested 
through  Operation  Alliance  and 
approved  by  the  Secretary  of  Defense  or 
a  designated  representative. 

The  JTF-6  Program  provides 
operational,  engineering,  and  general 
support  to  LEAs  operating  within  the 
Southwestern  United  States  which  have 
drug  interdiction  authority  and  allows 
the  LEAs  to  conduct  their  missions 
more  efficiently  and  effectively.  The 
actions  performed  by  JTF-6  personnel 
are  quite  diverse,  ranging  from 
reconnaissance  operations  to  the 
building  and  renovation  of  roads  and 
radio  towers.  The  JTF-6’s  primary  area 
of  concern  is  within  a  50-mile- wide 
corridor  along  the  U.S./Mexico  Border 
from  Port  Arthur,  Texas,  to  San  Diego, 
California. 

The  INS  is  responsible  for  the 
prevention  of  smuggling  and  unlawful 
entry  of  aliens  into  the  United  States. 
This  is  the  task  of  the  Border  Patrol, 
which  also  has  been  designated  the 
primary  law  enforcement  component 
responsible  for  drug  interdiction 
between  the  U.S.  land  Ports-of-Entry. 

Since  the  Border  Patrol  has  been  the 
primary  beneficiary  of  most  JTF-6 


engineering  actions  to  date,  INS  elected 
to  act  as  lead  agency  for  the  preparation 
of  this  DPEIS.  The  Environmental 
Protection  Agency  and  JTF-6  elected  to 
act  as  cooperating  agencies.  A  Notice  of 
Intent  to  prepare  a  PEIS  was  published 
on  July  15, 1993,  in  the  Federal  Register 
at  58  FR  38140. 

Purpose 

The  purpose  of  the  DPEIS  is  to 
address  cumulative  environmental 
impacts  of  previous  actions  as  well  as 
those  actions  which  may  be  developed 
within  the  reasonably  foreseeable 
future.  The  DPEIS  analyzes  these 
cumulative  impacts  and  genetically 
examines  the  impacts  of  future 
individual  actions  based  on  experience 
with  similar  past  actions.  The  DPEIS 
also  describes  the  different  types  of 
actions  performed  by  JTF-6. 

Proposed  Action 

Based  on  performance 
accomplishments,  INS  wishes  to  have 
JTF-6  continue  to  provide  the  support 
services  to  the  LEA’s  at  the  same  or 
similar  levels  that  have  occrirred  since 
November  1989.  The  supjKfft  services  • 
provided  by  JTF-6  to  the  LEA’s  are 
characterized  as  operational, 
engineering,  and  general. 

This  proposed  action  complies  with 
the  National  Defense  Authorization  Act 
(Pub.  L.  101-510,  as  amended)  and  the 
President’s  National  Drug  Control 
Strategy,  in  accordance  with  Section 
1005  of  the  Anti  Drug  Abuse  Act  (Pub. 
L.  100-690).  Continuation  of  the  JTF-6 
Program  is  INS’  preferred  alternative. 

Alternatives 

1.  No  action,  which  essentially  is  a 
discontinuation  of  the  JTF-6  support 
services  to  the  LEA’s. 

2.  To  continue  the  JTF-6  Program 
without  the  engineering  support 
services,  which  is  the  support  category 
that  has  greatest  potential  for 
environmental  impacts. 

Dated:  May  12, 1994. 

Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

(FR  Doc.  94-12156  Filed  5-18-94;  8:45  am) 
BH.LING  cooe  441(>-tO-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Biological 
and  Critical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 


Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  and  Critical  Systems. 

Date  &  Time:  June  7, 1994,  9:00  am-4:0O 
pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  room  565,  Arlington,  Virginia 
22230. 

Contact  Person:  Dr.  Edward  H.  Bryan, 
Program  Director.  Environmental 
Engineering,  Room  565  National  Science 
Foundation,  4201  Wilson  Blvd. 

Telephone:  703/306-1318. 

Type  of  Meeting:  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Engineering  Research  Equipment  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  ’ 

proprietary  confidential  nature,  including 
technical  informatioo;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  May  16, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  94-12210  Filed  5-18-94;  8:45  amj 
BILUNQ  COOE  7S5S-41-M 


Special  Emphasis  Panel  for  Industrial 
Innovation  Interface;  Notice  of  Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L  92—463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  for 
Industrial  Innovation  Interface. 

Date  and  Time;  June  9  &  10, 1994;  8:30  a.ra. 
to  5  p.m. 

Place:  Rooms  580  &  530,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22236 

Type  of  Meeting:  Closed. 

Contact  Person:  Michael  F.  Crowley, 
Program  Director,  Office  of  Industrial 
Innovation  and  Partnerships,  Rm.  590,  4201 
Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone (703) 306-1391. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
for  the  Small  Business  Technology  Transfer 
(STTR)  Program. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552  b{c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 
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Dated:  May  16. 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  94-12208  Filed  5-18-94;  8:45  am] 
BILUNG  CODE  7S5S-01-M 


Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Pnael  in  Physis. 

Date:  June  9, 1994. 

Place:  Bridge  Annex,  California  Institute  of 
Technology  1201  E.  California  Boulevard, 
Pasadena,  California. 

Type  of  Meeting:  Closed. 

Contract  Person:  Dr.  David  Berley,  Project 
Manager,  Laser  Interferometer  Gravitational 
Observatory,  Physics  Division,  room  1015, 
National  Science  foundation,  4201  Arlington 
Blvd.,  Arlington,  VA  22230.  Telephone:  (703) 
306-1892. 

Purpose  of  Meeting:  To  review  and  assess 
the  cost  estimate  of  the  Laser  Interferometer 
GravitationaLWave  Observatory  (LIGO) 
project. 

Agenda:  To  conduct  an  interim  evaluation 
of  the  current  cost  estimate  for  the  LIGO 
project.  A  detailed  review  of  the  cost  estimate 
and  schedule  control  systems  will  be 
performed. 

Reason  for  Closing:  The  Project  plans  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  data  fro  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c),  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  May  16, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  94-12209  Filed  5-18-94;  8:45  am] 
BILLING  CODE  7S55-01-M 


Special  Emphasis  Panel  in  Research, 
Evaluation  and  Dissemination;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Research,  Evaluation  and  Dissemination. 

Date  and  Time:  June  9  to  June  11, 1994, 
8:30  a.m.  to  9  p.m.,  June  9, 1994,  8:30  a.m. 
to  9  p.m.,  June  10, 1994,  8:30  a.m.  to  4:30 
p.m.,  June  11, 1994. 

Place:  Room  340,  National  Science 
Foundation,  4201  V/ilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Nora  Sabelli,  Program 
Director,  4201  Wilson  Boulevard,  room  855, 


Arlington,  VA  22230.  Telephone  (703)  306- 
1651. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
and  provide  advice  and  recommendations  as 
part  of  the  selection  process  for  proposals 
submitted  to  the  Networking  Infrastructure 
for  Education  Program. 

Reason  for  Closing:  Because  the  proposals 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within  exemptions 
(4)  and  (6)  of  5  U.S.C.  552b(c),  Government 
in  the  Sunshine  Act. 

Dated;  May  16, 1994. 

M.  Rebecca  W'inkler, 

Committee  Management  Officer. 

[FR  Doc.  94-12211  Filed  5-13-94;  8:45  am] 
BILLING  CODE  7555-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  Reclearance  of 
Forms  Rl  38-117,  Rl  38-118  and  Rl  37- 
22 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperw’ork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  reclearance  of 
an  information  collection.  Form  Rl  38- 
117,  Rollover  Election,  is  designed  to 
collect  information  from  each  payee 
affected  by  this  change  in  the  tax  code 
so  that  OPM  can  make  payment  in 
accordance  with  the  wishes  of  the 
payee.  Rl  38-118,  Rollover  Information, 
is  a  cover  letter  for  Rl  38-117;  the 
information  letter  explains  the  election. 
More  detailed  information  is  provided 
on  Rl  37-22,  Special  Tax  Notice 
Regarding  Rollovers. 

Approximately  6,000  Rl  38-117  forms 
are  completed  annually.  We  estimate  it 
takes  30  minutes  to  fill  out  the  form. 

The  annual  burden  is  3,000  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to — 

Lorraine  E.  Dettman,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Group,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  3349,  Washington,  DC 
20415,  and 


Joseph  Lackey,  OPM  Desk  Officer, 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  Room  3002, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey,  Chief  Forms 
Analysis  &  Design  Section  (202)  606- 
0623. 

U.S.  Office  of  Personnel  Management 
Lorraine  A.  Green, 

Depu  ty  Director, 

[FR  Doc.  94-12114  Filed  5-18-94;  8:45  am] 
BILLING  CODE  632S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-20293:  812-8524] 

The  Life  Insurance  Company  of 
Virginia 

May  12,  1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”  or  the 
“Commission”). 

ACTION:  Notice  of  Application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  “1940  Act”). 

APPLICANTS:  The  Life  Insurance 
Company  of  Virginia  (“Life  of 
Virginia”),  Life  of  Virginia  Separate 
Account  I,  Life  of  Virginia  Separate 
Account  II,  Life  of  Virginia  Separate 
Account  III,  Aon  Advisors,  Inc.  (“AAI”), 
and  Aon  Savings  Plan  (the  “Plan”).  (The 
three  separate  accounts  shall  be  referred 
to  collectively  as  the  “Accounts.”  The 
Accounts,  Life  of  Virginia,  AAI,  and  the 
Plan  shall  be  referred  to  collectively  as 
the  “Applicants.”) 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  1940  Act, 
and  Rule  6e-3(T)(b)(15)  thereimder;  and 
an  order  requested  under  section  1 7(b) 
of  the  1940  Act  for  exemptions  from 
section  17(a)  of  the  1940  Act. 

SUMMARY  OF  APPLICATION:  The  Accounts 
and  Life  of  Virginia  seek  an  order 
exempting  them  and  certain  other 
separate  accounts  (the  “future 
accounts”)  established  in  the  future  by 
Life  of  Virginia,  or  any  life  insurance 
company  affiliate  of  Life  of  Virginia, 
from  the  provisions  of  sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  1940  Act. 
and  Rule  6e-3(T)(b)(15)  thereunder,  to 
permit  the  Accounts  and  the  future 
accounts  to  hold  shares  of  Life  of 
Virginia  Series  Fund,  Inc.  (the  “Fund”) 
at  the  same  time  that  the  Fund  offers  its 
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shares  to  the  Plan  or  other  qualified 
pension  or  retirement  plans.  In  addition, 
AAI  and  the  Plan  seek  an  order 
exempting  them  firom  section  17(a)  of 
the  1940  Act  to  the  extent  necessary  to 
permit  the  Plan  to  purchase  certain 
classes  of  shares  of  the  Fxmd  with 
investment  securities  of  the  Plan. 

FILING  DATES:  The  application  was  filed 
initially  on  August  5, 1993.  An 
amended  and  restated  application  was 
filed  on  March  17, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  the  Secretary  of  the 
Commission,  and  serving  the  Applicants 
with  copies  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  June  6, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants,  c/o  William  E.  Daner,  Jr., 
Esq.,  Counsel,  The  Life  Insurance 
Company  of  Virginia,  6610  West  Broad 
Street,  Richmond,  Virginia  23230,  and 
r/o  Maxine  G.  Bonn,  Esq.,  Counsel,  Aon 
Corporation,  123  N.  Wacker  Drive, 
Chicago,  IL  60606-1770. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Attorney,  or  Michael  V. 
Wible,  Special  Counsel,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission’s  Public 
Reference  Branch. 

Applicants’  Representations 

1.  Life  of  Virginia,  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  Commonwealth  of  Virginia 
on  March  21,  1871,  is  a  wholly  owned 
subsidiary  of  Combined  Insurance 
Company  of  America,  which  is  a  wholly 
owned  subsidiary  of  Aon  Corportion. 
Life  of  Virginia  is  the  depositor  and 
sponsor  of  the  Accounts. 

2.  Each  of  the  Accounts  is  a  separate 
account  registered  under  the  1940  Act 
as  a  unit  investment  trust.  The  Accounts 
act  as  funding  media  for  variable  life 
insurance  policies  issued  by  Life  of 
Virginia.  Life  of  Virginia  Separate 


Account  I  has  four  subdivisions;  Life  of 
Virginia  Account  II  and  Life  of  Virginia 
Separate  Account  UI  each  have  nineteen 
subdivisions.  Four  of  the  subdivisions 
of  each  of  the  Accounts  invest  in  one  of 
the  four  investment  portfolios  of  the 
Fund. 

3.  Life  of  Virginia  and  other  life 
insurance  companies  directly  or 
indirectly  owned  by  Aon  Corporation 
may  establish  variable  life  insurance 
separate  accounts  in  the  future  that  also 
would  need  to  rely  on  the  exemptions 
requested  herein  by  the  Accoimts  and 
Life  of  Virginia.  Any  such  future 
separate  accounts  would  be  registered 
under  the  1940  Act  as  unit  investment 
trusts. 

4.  AAI,  a  wholly  owned  subsidiary  of 
Aon  Corporation,  in  engaged  primarily 
in  the  business  of  providing  investment 
management  and  advice  to  pension 
plans,  corporations,  investment 
companies  and  other  organizations.  AAI 
is  registered  under  the  Investment 
Advisers  Act  of  1940,  is  the  investment 
adviser  to  the  Fund,  and  manages 
certain  Plan  assets. 

5.  The  Plan  was  authorized  by  the 
board  of  directors  of  Aon  Corporation. 
Interests  in  the  Plan  are  registered  under 
the  Securities  Act  of  1933  (File  No.  33- 
27984).  The  Plan  currently  offers 
participants  four  investment  options: 
Aon  Corporation  common  stock,  interest 
in  a  pool  of  guaranteed  investment 
contracts,  interests  in  a  money  market 
investment  portfolio,  and  interest  in  a 
balanced  investment  portfolio. 

6.  Participation  in  the  Plan  is  open  to 
all  eligible  employees  of  Aon 
Corporation  and  its  subsidiaries — 
including  Life  of  Virginia  and  AAI — 
which  have  adopted  the  Plan.  The  Plan 
is  intended  to  qualify  under  section 
401(a)  and  501(a)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code”),  and  includes  a  cash  or 
deferred  arrangement  intended  to 
quality  under  section  401(k)  of  the 
Code.  The  Plan  is  also  subject  to  the 
provisions  of  the  Employee  Retirement 
Income  Security  Act  of  1974  ("ERISA”), 
applicable  to  defined  contribution  profit 
sharing  plans. 

7.  The  Plan  trustees  are  appointed  by 
Aon  Corporation,  and  currently  are  all 
employers  of  Aon  Corporation 
subsidiaries.  Under  the  terms  of  the 
Plan,  Aon  Corporation  retains  the  right 
to  appoint  other  individuals  or 
corporations  as  trustees,  including 
persons  not  affiliated  with  Aon 
Corporation.  The  Plan  is  administered 
by  a  plan  committee  consisting  of 
various  employees  of  Aon  Corporation 
and  its  subsidiaries. 

8.  The  Fund  was  incorporated  under 
the  laws  of  the  Commonwealth  of 


Virginia  on  May  14, 1984,  and  is 
registered  under  the  1940  Act  as  an 
open-end  diversified  management 
investment  company.  The  Fund  consists 
of  four  series:  Common  Stock  Index 
Portfolio,  Government  Securities, 

Money  Market  Portfolio  and  Total 
Return  Portfolio. 

9.  To  date,  the  Fvmd  has  offered  its 
shares  only  to  Life  of  Virginia  (as  seed 
money  investments),  the  Accounts,  and 
Life  of  Virginia  Separate  Accoimt  4 
("Account  4”),  a  variable  annuity 
separate  account.  The  Fund  offers  each 
series  of  shares  to  corresponding 
subdivisions  of  each  of  the  Accounts  to 
support  variable  life  insurance  contracts 
(“VLI  contracts”)  and  to  Account  4  to 
support  variable  annuity  contracts  ("VA 
contracts”).  (The  VLI  contracts  and  the 
VA  contracts  shall  be  referred  to 
collectively  as  the  “variable  contracts.”) 

10.  In  light  of  recent  changes  in  the 
federal  tax  law  which  have  created  the 
opportunity  for  the  Fund  to 
substantially  increase  its  net  assets  by 
selling  shares  to  the  Plan  and  to  other 
qualified  pension  or  retirement  plans, 
the  Accounts  and  Life  of  Virginia 
propose  that  the  F\md  be  permitted  to 
sell  its  shares  directly  to  the  Plan  and 
to  unaffiliated  pension  or  retirement 
plans  subject  to  ERISA  and  Sections 
401(a)  and  501(a)  of  the  Code  (the 
“unaffiliated  plans”).  For  purposes  of 
the  1940  Act,  the  unaffiliated  plans  will 
not  be  affiliated  persons  of  the  Fund  or 
of  the  Applicants  or  affiliated  persons  of 
such  persons.  Nor  will  the  trustees  and 
the  other  fiduciaries  of  the  unaffiliated 
plans  be  affiliated  persons  of  the  Fund 
or  of  the  Applicants  or  affiliated  persons 
of  such  persons. 

11.  Applicants  state  that  Section 
817(h)  of  the  Code  imposes  certain 
diversification  standards  on  the  assets 
underlying  variable  contracts  held  in 
the  portfolios  of  the  Fund.  The  Code 
provides  that  variable  contracts  will  not 
be  treated  as  annuity  contracts  or  life 
insurance  contracts,  as  the  case  may  be, 
for  any  period  for  which  the  underlying 
assets  are  not  diversified  in  accordance 
with  Treasury  Department  regulations. 

12.  Treasury  Regulation  1.817-5 
establishes  specific  diversification 
requirements  for  the  investment 
portfolios  underlying  variable  contracts. 
The  regulation  generally  provides  that, 
in  order  to  meet  these  diversification 
requirements,  all  of  the  beneficial 
interests  in  the  investment  company 
must  be  held  by  the  segregated  assets 
account  of  one  or  more  life  insurance 
companies.  However,  the  regulation  also 
contains  an  exception  to  this 
requirement  that  p>ermits  trustees  of  a 
qualified  pension  or  retirement  plan  to 
hold  shares  of  an  investment 
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company — the  shares  of  which  are  also 
held  by  insurance  company  segregated 
asset  accounts — W’ithoul  adversely 
affecting  the  status  of  the  investment 
company  as  an  adequately  diversified 
underlying  investment  for  variable 
contracts  issued  through  such 
segregated  asset  accounts. 

13.  As  a  result  of  this  exception  to  die 
general  diversification  requirement, 
qualified  pension  and  retirement  plans 
(such  as  the  Plan  or  the  unaffiliated 
plans)  may  select  the  Fund  as  an 
investment  option  without  endangering 
the  tax  status  of  Life  of  Virginia  VLI 
contracts  issued  through  the  Accounts 
or  VA  contracts  issued  through  Account 

4.  Fund  shares  sold  to  the  Plan  or  to  the 
unaffiliated  plans  would  be  held  by 
their  respective  trustees,  as  required  by 
section  403(a)  of  ERISA.  The  Plan 
trustees  would  generally  vote  Fund 
shares  that  they  hold  for  the  Plan  in 
accordance  with  instructions  solicited 
from  Plan  participants.  The  trustees  or 
other  fiduciaries  of  the  unaffiliated 
plans  may  vote  Fund  shares  held  by 
their  plans  in  their  own  discretion  or,  if 
the  applicable  plan  so  provides,  in 
accordance  with  instructions  from 
participemts  in  such  plans. 

14.  Applicants  also  propose  that,  in 
one  or  more  discrete  instances,  the  Plan 
be  permitted  to  purchase  Funds  shares 
using  investment  securities  held  in  one 
of  the  investment  portfolios  currently 
offered  to  Plan  participants. 

15.  Applicants  represent  that  the 
investment  objectives  of  the  money 
market  and  balanced  investment 
portfolios  offered  by  the  Plan  are  very 
similar  to  the  investment  objective  of 
the  Fund’s  Money  Market  Portfolio  and 
Total  Return  Portfolio,  respectively. 
Accordingly,  Applicants  propose  that, 
subject  to  the  approval  of  the  Fund’s 
board  of  directors  and  the  judgment  of 
the  Plan  trustees  that  the  proposed 
transactions  do  not  violate  the 
prohibited  transaction  and  fiduciary 
duty  requirements  of  ERISA,  the  Plan  be 
pennitted  to  use  the  assets  of  its  money 
market  portfolio  to  purchase  shares  of 
the  Fund’s  Money  Market  Portfolio  and 
the  assets  of  its  balanced  portfolio  to 
purchase  shares  of  the  Fund’s  Total 
Return  Portfolio.  If  the  proposed 
consolidations  were  to  occur,  the  Plan 
would  initially  acquire  a  substantial 
majority  of  the  outstanding  shares  of 
those  two  Fund  portfolios. 


Applicants’  Legal  Analysis  and 
Conclusions 

A.  Bequest  for  Exemptions  Under 
Sections  6(c) 

(i)  General  Grounds  for  Relief 

1.  Life  of  Virginia  and  the  accounts 
request  that  the  Commission  issue  an 
order  pursuant  to  section  6(c)  of  the 
1940  Act,  exempting  them  as  well  as 
any  future  accounts  from  the  provisions 
of  sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  1940  Act  and  Rule  6e-3(T)(b)(15) 
thereunder  to  the  extent  necessary  for 
the  Accounts  and  any  future  accounts  to 
hold  shares  of  the  Fund  at  the  same  time 
that  the  Plan  and  the  unaffiliated  plans 
hold  shares  of  the  Fund.  Life  of  Virginia 
and  the  Accounts  submit  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Life  of  Virginia  and  the  Accounts 
currently  rely  on  the  exemptions 
provided  by  Rule  6e-3(T)(b)(15)  under 
the  1940  Act,  which  provides  partial 
exemptions  firom  sections  9(a),  13(a), 
and  15(b)  of  the  1940  Act  for  certain  VLI 
contracts.  However,  the  exemptions 
granted  by  the  Rule  are  available  only 
where:  (i)  The  Fund  offers  its  shares 
exclusively  \o  separate  accounts  of  Life 
of  Virginia  or  any  life  insurance 
company  affiliate  of  Life  of  Virginia 
offering  either  scheduled  premium 
variable  life  insurance  contracts  or 
flexible  premium  variable  life  insurance 
contracts,  or  both;  or  (ii)  the  Fimd  offers 
its  shares  to  variable  annuity  separate 
accounts  of  Life  of  Virginia  or  of  any  life 
insurance  company  affiliate  of  Life  of 
V'irginia.  The  Rule  6e-(T)(b)(15) 
exemptions  would  not  be  available  to 
Life  of  Virginia,  the  Accounts,  or  any 
future  accounts  if  the  Fund  were  to  sell 
its  shares  to  the  Plan  or  to  unaffiliated 
plans. 

3.  In  general,  section  9(a)  of  the  1940 
Act  disqualifies  any  person  convicted  of 
certain  offenses,  and  any  company 
affiliated  with  that  person,  from  acting 
or  serving  in  various  capacities  with 
respect  to  a  registered  investment 
company.  Section  9(a)(3)  provides  that 
it  is  unlawful  for  any  company  to  serve 
as  investment  adviser  or  principal 
underwriter  for  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  sections 
9(a)  (1)  or  (2).  However,  Rule  6e- 
3(T)(b)(15)  (i)  and  (ii)  provides 
exemptions  from  section  9(a),  under 
certain  circumstances  and  subject  to 
certain  conditions  that  limit  the 
application  of  the  eligibility  restrictions 


of  section  9(a)  to  affiliated  individuals 
or  companies  that  directly  participate  in 
the  management  of  the  Fund. 

4.  Life  of  Virginia  and  the  Accounts 
assert  that  the  partial  relief  provided  by 
Rule  6e-3(T)(b)(15)  effectively  limits  the 
amount  of  monitoring  of  personnel  that 
Life  of  Virginia  and  its  affiliates  would 
have  to  conduct  to  ensure  compliance 
with  section  9  to  that  which  is 
appropriate  in  light  of  the  policy  and 
purposes  of  section  9.  Life  of  Virginia 
and  the  Accounts  further  assert  that  the 
Rule  recognizes  that  it  is  not  necessary 
for  the  protection  of  investors  or  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act  to  apply 
the  provisions  of  section  9(a)  to  the 
many  hundreds  of  individuals  in  a  large 
insurance  company  complex,  most  of 
whom  typically  have  no  involvement  in 
matters  pertaining  to  investment 
companies  affiliated  with  that 
organization. 

5.  Rule  6e-3(T)(b)(15)(iii)  also 
provides  partial  exemptions  from 
sections  13(a),  15(a)  and  15(b)  of  the 
1940  Act  to  the  extent  that,  under 
certain  limited  circumstances,  the  Rule 
pennits  Life  of  Virginia  and  any  life 
insurance  company  affiliates  thereof 
that  establish  future  accounts:  (i)  to 
disregard  the  voting  instructions  of  VLI 
contract  owners  if  following  such 
instructions  would  cause  Life  of 
Virginia  to  make  (or  reft-ain  from 
making)  certain  investments  that  would 
result  in  changes  in  the  subclassification 
or  investment  objectives  of  the  Fund;  or 
(ii)  (subject  to  the  provisions  of 
paragraphs  (b)(5)(i)  and  (b)(7)(ii)(A)  of 
Rule  6e-3(T))  to  approve  or  disapprove 
any  contract  between  the  Fund  and  AAI, 
when  such  action  is  mandated  by 
insurance  regulatory  authority. 

6.  Life  of  Virginia  and  the  Accounts 
assert  that  historically,  the  exclusivity 
provision  in  Rule  6e-3(T)(b)(15)  evolved 
from  the  Commission’s  concern  about 
possible  divergent  interests  between  or 
among  different  classes  of  investors 
(e.g.,  variable  contract  owners)  in 
mutual  funds  supporting  variable  life 
insurance  separate  accounts.  The  unit 
investment  trust  structure  for 
supporting  VLI  contracts  created  the 
opportunity  for  a  mutual  fund 
underlying  a  trust  also  to  offer  its  shares 
to  a  variable  annuity  separate  account 
(hereinafter,  “mixed  funding”).  Rule  6e- 
3(T)(b)(15)  was  designed  to  permit  a 
separate  account  supporting  both 
flexible  and  scheduled  premium  VLI 
contracts  to  share  the  same  underlying 
fund  end  engage  in  mixed  funding. 

7.  Life  of  Virginia  and  the  Accounts 
maintain  that  the  proposed  Plan  and 
unaffiliated  plan  investments  in  the 
Fund  should  not  increase  the  likelihood 
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of  material  irreconcilable  conflicts,  and 
should  benefit  VA  and  VLI  contracts 
owners. 

8.  Life  of  Virginia  and  the  Accounts 
maintain  that  qualified  retirement  plan 
investors  in  the  Fund  would  have 
substantially  the  same  interests  as 
current  variable  contract  owners.  Like 
variable  contract  owners,  qualified 
retirement  plan  investors  are  long-term 
investors.  Therefore,  most  can  be 
expected  not  to  withdraw  their  assets 
from  the  Plan  or  the  unaffiliated  plans. 

In  addition,  since  neither  variable 
contract  owners  nor  Plan  and 
unaffiliated  plan  investors  would  be 
taxed  on  the  investment  return  of  their 
respective  investments  in  the  Fund, 
they  would  be  taxed  on  the  investment 
return  of  their  respective  investments  in 
the  Fimd,  they  would  share  a  strong 
interest  in  the  Fund  operating  in  a 
manner  that  preserves  its  tax  status.  For 
these  reasons.  Life  of  Virginia  and  the 
Accounts  represent  that  material 
conflicts  between  these  two  groups  of 
investors  regarding  capital  transactions 
are  unlikely.  Life  of  Virginia  and  the 
Accoimts  also  note  that  ERISA  imposes 
general  diversification  requirements  on 
qualified  pension  and  retirement  plan 
investments  that  are  consistent  with  the 
diversification  requirements  applicable 
to  the  Fund  under  section  817(h)  of  the 
Code. 

9.  Life  of  Virginia  and  the  Accounts 
represent  that  the  Accounts  and  the 
Plan  are  governed  in  similar  ways.  Plan 
trustees  have  a  fiduciary  duty  to 
participants  that  is  similar  to  the 
obligations  that  Life  of  Virginia  (or  any 
life  insurance  company  affiliate  thereof) 
has  to  look  after  the  interests  of  variable 
contract  owners. 

10.  Life  of  Virginia  and  the  Accounts 
assert  that,  because  Plan  and 
unaffiliated  plan  investors  would  have 
beneficial  interests  similar  to  those  of 
current  investors,  the  addition  of  the 
Plan  and  unaffiliated  plans  as 
shareholders  of  the  Fund,  and  the 
addition  of  Plan  and  unaffiliated  Plan 
participants  as  persons  having 
beneficial  interests  in  the  Fund,  should 
not  increase  the  risk  of  material 
irreconcilable  conflicts  among  investors. 
Life  of  Virginia  and  the  Accounts 
further  assert  that  even  if  a  material 
irreconcilable  conflict  involving  the 
Plan  or  the  unaffiliated  plans  or  their 
respective  participants  arose,  the 
trustees  of  the  Plan  and  the  unaffiliated 
plans,  may,  if  their  fidiciary  duty  to  the 
participants  requires  it,  redeem  the 
shares  of  the  Fund  held  by  the  Plan  or 
the  unaffiliated  plans  and  make 
alternative  investments  without 
obtaining  prior  regulatory  approval. 
Similarly,  the  Plan  and  most  if  not  all 


of  the  unaffiliated  plans,  may  hold  cash 
or  other  liquid  assets  pending  their 
reinvestment  in  a  suitable  alternative 
investment. 

11.  Life  of  Virginia  and  the  Accoimts 
maintain  that  variable  contract  owners 
would  benefit  from  the  expected 
increase  in  net  assets  of  the  Fund’s 
portfolios  resulting  from  additional 
investments  by  Plan  and  unafiiliated 
plan  participants.  Such  additional 
investments  also  should  lower  the  costs 
of  investing  for  variable  contract 
owners,  promote  economies  of  scale, 
permit  increased  safety  through  greater 
portfolio  diversification,  provide  the 
Fund’s  investment  adviser  with  greater 
flexibility  because  of  a  larger  portfolio, 
and  make  more  feasible  the  addition  of 
new  portfolios  in  the  future. 

12.  The  Applicants  note  that  when  the 
Commission  last  revised  Rule  6e-3(T)  in 
1987,  the  Treasury  Department  had  not 
issued  Treasury  Regulation  1.817-5 
which  permits  the  Fund  to  sell  shares  to 
qualified  pension  or  retirement  plans 
without  adversely  affecting  the  tax 
status  of  Life  of  Virginia’s  variable 
contracts.  Life  of  Virginia  and  the 
Accounts  submit  that,  although 
proposed  regulations  had  been 
published,  the  Commission  did  not 
envision  this  possibility  when  it  last 
examined  Rule  6e-3(T)(b)(15),  and 
might  well  have  broadened  the 
exclusivity  provision  of  the  Rule  at  that 
time  to  include  plans  such  as  the  Plan 
(or  the  unaffiliated  plans)  had  this 
possibility  been  apparent.  Applicants 
further  note  that  the  Commission 
recently  issued  an  order  under  Section 
6(c)  granting  the  exemptions  requested 
herein  to  applicants  in  very  similar 
circumstances. 

(ii)  Voting  Rights 

13.  Life  of  Virginia  and  the  Accounts 
do  not  see  any  inherent  conflicts  arising 
between  or  among  the  interests  of 
variable  contract  owners,  or  Plan 
participants  because  of  the  potential  for 
the  Plan  to  hold  a  controlling  interest  in 
a  portfolio  of  the  Fund.  If  the 
exemptions  requested  herein  are  granted 
to  Life  of  Virginia  and  the  Accounts,  the 
Plan  trustees  generally  would  vote 
shares  of  the  Fund  held  by  them  on 
behalf  of  the  Plan  pursuant  to 
instructions  fi’om  Plan  participants. 
Thus,  Plan  participants’  interests  will  be 
represented  in  the  Fund  in  substantially 
the  same  manner  as  are  those  of  Life  of 
Virginia’s  variable  contract  owmers. 

14.  Life  of  Virginia  and  the  Accounts 
assert  that  it  is  unlikely  that  Plan 
participants  as  a  group  vote  in  a  manner 
that  would  disadvantage  variable 
contract  owners.  Moreover,  the  trustees 
and  other  affiliated  persons  of  the  Plan 


will  not  be  in  a  position  to  exercise 
undue  influence  over  the  Fund  or  any 
of  its  portfolios. 

15.  Also,  with  regard  to  resolving  or 
remedying  possible  conflicts  of  interest 
related  to  voting,  the  Plan’s  investment 
in  the  Fund  does  not  present  any 
complications  not  otherwise  occasioned 
by  traditional  mixed  funding  as 
permitted  by  Rule  6e-3(T)(b){15).  Life  of 
Virginia  and  the  Accounts  submit  that 
just  because  the  interests  and  opinions 
of  Fund  investors  may  differ  does  not 
mean  that  inherent  conflicts  of  interest 
exist  between  or  among  such  investors. 

16.  Section  403(a)  of  ERISA  provides 
that,  with  few  exceptions,  trustees  of  the 
unaffiliated  plans  would  have  the 
exclusive  authority  and  responsibility 
for  exercising  voting  rights  attributable 
to  their  respective  plan’s  investment 
securities.  Where  a  named  fiduciary 
appoints  an  investment  adviser,  the 
adviser  has  the  authority  and 
responsibility  to  exercise  such  voting 
rights  unless  the  authority  and 
responsibility  is  reserved  to  the 
trustee(s)  or  a  non-trustee  fiduciary. 

17.  Life  of  Virginia  and  the  Accounts 
generally  expect  many  of  the 
unaffiliated  plans  to  have  their  trustees 
or  other  fiduciaries  exercise,  in  their 
discretion,  voting  rights  attributable  to 
investment  securities  held  by  the 
unaffiliated  plans.  Some  of  the 
unaffiliated  plans,  however,  may 
provide  for  the  trustee(s),  an  investment 
adviser  (or  advisers),  or  another  named 
fiduciary  to  exercise  voting  rights  in 
accordance  with  instructions  from 
participants. 

18.  Where  unaffiliated  plans  do  not 
provide  participants  with  the  right  to 
give  voting  instructions.  Life  of  Virginia 
and  the  Accounts  do  not  see  any 
potential  for  material  irreconcilable 
conflicts  of  interests  between  variable 
contract  owners  and  unaffiliated  plan 
investors  with  respect  to  voting  of  Fund 
shares.  Life  of  Virginia  and  the 
Accounts  note  that  there  is  very  little 
likelihood  that  any  particular 
unaffiliated  plan  wrill  hold  a  controlling 
interest  in  a  portfolio  of  the  Fund. 
However,  even  if  an  unaffiliated  plan 
were  to  hold  such  a  controlling  interest. 
Life  of  Virginia  and  the  Accounts  do  not 
believe  that  such  control  would 
disadvantage  other  investors  in  the 
Fund  to  any  greater  extent  than  would 
be  the  case  were  an  institutional 
shareholder  to  hold  a  controlling 
interest.  Life  of  Virginia  and  the 
Accounts  submit  that  investment  in  the 
Fund  by  the  unaffiliated  plans  wrill  not 
create  any  of  the  voting  complications 
occasioned  by  traditional  mixed  and 
shared  fimding,  or  by  the  Plan’s 
proposed  investment  in  the  Fund. 
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1 9.  Where  unaffiliated  plans  provide 
participants  with  the  right  to  give  voting 
instructions.  Life  of  Virginia  and  the 
Accounts  do  not  believe  that 
participants  in  unaffiliated  plans — 
acting  as  a  single  group  or  in 
combination  with  participants  in  other 
unaffiliated  plans — would  vote  in  a 
manner  that  would  disadvantage 
variable  contract  owners.  As  is  the  case 
with  the  Plan’s  proposed  investment  in 
the  Fund,  the  purchase  of  Fund  shares 
by  the  unaffiliated  plans  that  provide 
voting  rights  does  not  present  any 
complications  not  otherwise  occasioned 
by  traditional  mixed  and  shared  i 
funding. 

20.  In  light  of  Treasury  Regulation 
1.817-5(f)(3)(iii)  which  specifically 
permits  “qualified  pension  or  retirement 
plans”  and  separate  accounts  to  share 
the  same  underlying  management 
investment  company.  Life  of  Virginia 
and  the  Accounts  have  concluded  that 
neither  the  Code,  nor  other  Treasury 
Regulations  or  revenue  rulings 
thereunder,  would  create  any  inherent 
conflicts  of  interest  between  or  among 
participants,  VLI  and  variable  contract 
owners. 

(iii)  Tax  Treatment  of  Distributions 

21.  Although  there  are  differences  in 
the  manner  in  which  distribution  from 
the  Plan  or  the  unaffiliated  plans  and 
distributions  from  variable  contracts  are 
taxed.  Life  of  Virginia  and  the  Accounts 
maintain  that  these  differences  will 
have  no  impact  on  the  Fund.  The 
Accounts,  Account  4,  the  future 
accounts,  tlie  Plan,  and  the  Unaffiliated 
plans  each  will  purchase  and  redeem 
such  shares  at  net  asset  value  in 
conformity  with  Rule  22c-l  under  the 
1940  Act  without  the  imposition  of  any 
sales  charges. 

(iv)  Potential  Future  Conflicts  Ari.sing 
From  Tax  Law  Changes 

22.  Life  of  Virginia  and  the  Accounts 
do  not  see  any  greater  potential  for 
material  irreconcilable  conflicts  arising 
between  the  interests  of  plan  investors 
and  otlier  Fund  investors  from  possible 
future  changes  in  the  federal  tax  laws 
than  that  which  already  exists  with 
regard  to  such  conflicts  arising  between 
variable  contract  owners. 

(v)  Conditions  for  Relief 

23.  Life  of  Virginia  and  the  Accounts 
represent  and  agree  that  if  the 
exemptions  requested  herein  pursuant 
to  Section  6(c)  of  the  1940  Act  are 

>  As  used  herein,  the  temi  "shared  funding”  shall 
r<'fcr  to  the  use  of  a  common  management 
ii.\  estment  company  as  the  underlying  investment 
medium  for  separate  accounts  of  unaffilialed  life 
ii..surance  companies. 


granted,  they  will  rely  on  such 
exemptions  to  purchase  and  hold  Fund 
shares  only  if  the  following  conditions 
are  met: 

(a)  The  board  of  directors  of  the  Fund, 
including  a  majority  of  those  directors  who 
are  not  interested  persons  of  the  Fund  or 
interested  persons  of  such  persons,  shall:  (i) 
adopt  a  resolution  approving  the  sale  of  Fund 
shares  to  the  Plan  and  the  unaffiliated  plans; 
and  (ii)  monitor  the  Fund  for  the  existence 
of  any  material  irreconcilable  conflicts 
between  or  among  the  interests  of  variable 
contract  owners,  and  qualified  pension  and 
retirement  plan  investors. 

(b)  Life  of  Virginia  will  monitor  its 
operations  and  those  of  the  Fund  for  the 
purpose  of  identifying  any  material  conflicts 
or  potential  material  conflicts  between  or 
among  the  interests  of  qualified  retirement 
and  pension  plan  investors  and  variable 
contract  owners. 

(c)  Life  of  Virginia  wilt  report  any  such 
conflicts  or  potential  conflicts  to  the  Fund’s 
board  of  directors  and  wilt  provide  the  board 
with  ail  information  reasonably  necessary  for 
the  board  to  consider  any  issues  raised  by 
such  existing  or  potential  conflicts.  Life  of 
Virginia  will  also  assist  the  board  in  carrying 
out  this  obligation  by,  among  other  things, 
informing  the  board  w'henever  it  disregards 
voting  instructions  from  variably  contract 
owners. 

(d)  Life  of  Virginia  will  provide  “pass- 
through”  voting  privileges  to  variable 
contract  owners  as  long  as  the  Commission 
interprets  the  1940  Act  to  require  such 
privileges.  Life  of  Virginia  will  vote  Fund 
shares  held  by  it  that  are  not  attributable  to 
variable  contract  reserves  in  the  same 
proportion  as  instructions  received  in  a 
timely  fashion  from  variable  contract  owners, 
and  shall  be  responsible  for  ensuring  that  the 
Accounts  and  Account  4  each  calculate 
“pass-through”  votes  in  a  consistent  manner. 

(e)  In  the  event  that  a  conflict  of  interest 
arises  between  variable  contract  owners,  and/ 
or  qualified  retirement  or  pension  plan 
investors.  Life  of  Virginia  w’ill,  at  its  own 
expense,  take  whatever  action  is  necessary  to 
remedy  such  conflict  (as  it  adversely  affects 
variable  contract  owners),  up  to  and 
including:  (1)  establishing  a  new-registered 
management  investment  company;  and  (2) 
withdrawing  assets  attributable  to  reserves  . 
for  the  variable  contracts  subject  to  the 
conflict  from  the  Fund  and  (A)  reinvesting 
such  assets  in  a  different  investment  medium 
(including  another  portfolio  of  the  Fund),  or 
(B)  submitting  the  question  of  whether  such 
segregation  should  be  implemented  to  a  vote 
of  all  affected  variable  contract  owners,  and, 
as  appropriate,  segregating  the  assets 
supporting  the  contracts  of  any  group  of  such 
owners  that  votes  in  favor  of  such 
segregation,  or  offering  to  such  owners  the 
option  of  making  such  a  change. 
Notwithstanding  the  foregoing.  Life  of 
Vii^inia  will  not  be  obligated  to  establish  a 
new  funding  medium  for  any  group  of 
variable  contracts  if  an  offer  to  do  so  has  been 
declined  by  a  vote  of  a  majority  of  the 
variable  contract  owners  adversely  affected 
by  the  conflict. 

(f)  The  board  meeting  minutes  of  the  Fund 
or  other  appropriate  records  shall  record:  (1) 


all  reports  sent  by  Life  of  Virginia,  depositors 
of  the  future  accounts,  the  Plan,  or  the 
unaffiliated  plans  to  be  the  board  of  directors 
of  the  Fund;  (2)  notices  sent  by  the  Fund’s 
board  of  directors  to  Life  of  Virginia,  the 
depositors  of  the  future  accounts,  the  Plan,  or 
the  unaffiliated  plans,  notifying  the  recipient 
of  the  existence  of  or  potential  for  a  material 
conflict  between  the  interests  of  variable 
contract  owners  and  qualified  retirement  and 
pension  plan  investors;  and  (3)  board 
deliberations  regarding  conflicts  or  potential 
conflicts.  Such  board  meeting  minutes  or 
other  records  shall  be  made  available  to  the 
Commission  upon  request. 

(g)  The  Fund’s  prospectus  shall  disclose 
that:  (1)  Fund  shares  are  offered  in 
connection  with  mixed  funding  and  to  401(a) 
plans;  (2)  both  mixed  funding  and 
investment  by  401(a)  plans  in  the  Fund  may 
present  certain  conflicts  of  interest  between 
variable  contract  owners  and  qualified 
retirement  and  pension  plan  investors;  and 
(3)  the  Fund’s  board  of  directors  will  monitor 
for  the  existence  of  any  material  conflict  of 
interest.  The  Fund  also  shall  notify  the  Plan 
and  Life  of  Virginia  that  similar  prospectus 
disclosure  may  be  appropriate  in  separate 
account  prospectuses  or  the  Plan  prospectus. 

(h)  Life  of  Virginia  and  the  Accounts  will 
continue  to  rely  on  Rule  6e-3(T)(b)(l.'>)  and 
to  comply  with  all  of  its  conditions. 

(i)  To  the  extent  permitted  or  required  by 
ERISA,  the  Plan  is  amended  to  provide 
“pass-through”  voting  privileges  to  Plan 
participants. 

24.  Life  of  Virginia  and  the  Accounts 
represent  that  the  future  accounts  and 
their  life  insurance  company  depositors 
will  rely  on  the  exemptions  from  section 
6(c)  of  the  1940  Act  requested  herein  to 
purchase  and  hold  Fund  shares  only  if 
such  life  insurance  company  depositors 
comply  with  conditions  (b),  (c),  (d),  (e) 
and  (h)  above  as  those  conditions  relate 
to  such  life  insurance  company 
depositors  and  to  the  owners  of  variable 
annuity  contracts  and  variable  life 
insurance  contracts  issued  by  those  life 
insurance  company  depositors. 

B.  Request  for  Exemptions  Under 
Section  17(b) 

25.  AAI  and  the  Plan  request  that  the 
Commission  issue  an  order  pursuant  to 
section  17(b)  of  the  1940  Act,  exempting 
them  from  the  provisions  of  section 
17(a)  of  the  1940  Act  to  the  extent 
necessary  to  permit  the  Plan  to  purchase 
shares  of  the  Fund  with  investment 
securities  of  the  Plan.  AAI  and  the  Plan 
represent  that  the  terms  of  the  proposed 
transactions  as  set  forth  herein, 
including  the  consideration  to  be  paid 
and  received:  (i)  Are  reasonable  and  fair 
to  the  Fund,  to  its  Money  Market 
Portfolio  and  its  Total  Return  Portfolio, 
to  shareholders,  and  to  variable  contract 
owners  invested  in  each  of  the  Money 
Market  Portfolio  and  the  Total  Return 
Portfolio:  and  (ii)  do  not  involve 
overreaching  on  the  part  of  any  person 
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concerned.  Furthermore,  AAI  and  the 
Plan  represent  that  the  proposed 
transactions  will  be  consistent  with  the 
general  purposes  of  the  1940  Act  and, 
more  specifically,  the  policies  of  the 
Fund,  its  Money  Market  Portfolio,  and 
its  Total  Return  Portfolio. 

26.  AAI  and  the  Plan  also  assert  that 
the  proposed  transactions,  in  addition  to 
meeting  the  standards  of  section  17(b) 
vis-a-vis  the  Fund,  are  fair  and 
reasonable  to  the  Plan  and  are  in  the 
best  interests  of  the  Plan  participants  as 
determined  by  the  Plan  trustees.  In 
particular,  AAI  and  the  Plan  submit  that 
the  proposed  transactions  are  consistent 
with  the  policy  and  purpose  of  the  Plan 
as  recited  in  its  current  registration 
statement,  and  are  consistent  with  the 
provisions  of  ERISA  (applicable  to 
defined  contribution  plans)  regarding 
reporting  and  disclosiue,  participation 
and  vesting,  funding,  fiduciary 
responsibility,  administration  and 
enforcement. 

27.  Section  17(a)(1)  of  the  1940  Act, 
in  relevant  part,  prohibits  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  person,  acting  as  principal,  from 
knowingly  selling  any  security  or  other 
property  to  that  company.  Section 
17(a)(2)  of  the  1940  Act  generally 
prohibits  the  persons  described  above, 
acting  as  principals,  from  knowingly 
purchasing  any  security  or  other 
property  from  the  registered  investment 
company. 

28.  Section  2(a)(3)  of  the  1940  Act 
defines  the  term  “affiliated  person  of 
another  person”  in  relevant  part  as:  “(A) 
any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with 
power  to  vote,  5  per  centum  or  more  of 
the  outstanding  voting  seciuities  of  such 
other  person;  (B)  any  person  5  per 
centum  or  more  of  whose  outstanding 
voting  securities  are  directly  or 
indirectly  owned,  controlled,  or  held 
with  power  to  vote,  by  such  person;  (C) 
any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with,  such  other 
person.  *  *  *” 

29.  AAI  and  the  Plan  assert  that 
because  Life  of  Virginia’s  general 
account  owns  directly  more  than  25%  of 
the  outstanding  voting  securities  of  the 
Common  Stock  Index  Portfolio  and  the 
Government  Securities  Portfolio  of  the 
Fund,  and  because  section  2(a)(9)  of  the 
1940  Act  establishes  a  presumption  that 
a  person  owning  25%  or  more  of 
another  person’s  outstanding  voting 
securities  controls  the  latter  person,  the 
Common  Stock  Index  Portfolio  and  the 
Government  Securities  Portfolio  are 
controlled  by  Life  of  Virginia  and, 
consequently,  by  Aon  Corporation. 


Although  the  variable  contract  owners 
are  considered  the  beneficial  owners  of 
many  Fund  shares,  AAI  and  the  Plan 
submit  that  the  Fund  and  each  of  its 
portfolios  (arguably)  is  under  the  control 
of  Life  of  Virginia  (and  Aon 
Corporation),  since  Life  of  Virginia 
owns  of  record  all  of  the  shares  of  the 
Fund.  AAI  and  the  Plan  further  submit 
that,  because  they,  too,  are  controlled  by 
Aon  Corporation,  AAI,  the  Plan,  the 
Fund,  and  the  Fund’s  portfolios  can  be 
deemed  imder  the  common  control  of 
Aon  Corporation. 

30.  AAI  and  the  Plan  asset  that  since 
a  person  under  common  control  with  a 
registered  investment  company  is  an 
affiliated  person  of  that  investment 
company,  AAI  and  the  Plan  are 
affiliated  persons  of  the  Fund  and  its 
Money  Market  Portfolio  and  Total 
Return  Portfolio.  The  Plan’s  proposal  to 
purchase  Fund  shares  with  investment 
securities  would  entail  the  sale  of  such 
securities  by  the  Plan  (or  by  AAI  and  the 
Plan),  acting  as  principal,  to  the  Fund 
and  therefore  would  contravene  section 
17(a). 

31.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission  may, 
upon  application,  grant  an  order 
exempting  any  transaction  from  the 
prohibitions  of  Section  17(a)  if  the 
evidence  establishes  that: 

(a)  The  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned; 

(b)  The  proposed  transaction  is 
consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
1940  Act;  and 

(c)  The  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  1940  Act. 

32.  Subject  to  certain  enumerated 
conditions.  Rule  17a-7  imder  the  1940 
Act  exempts  fi'om  the  prohibitions  of 
section  17(a]  a  purchase  or  sale 
transaction  between:  (i)  Registered 
investment  companies  or  separate  series 
of  registered  investment  companies, 
which  are  affiliated  persons,  or  affiliated 
persons  of  affiliated  persons,  of  each 
other;  (ii)  between  separate  series  of  a 
registered  investment  company;  or  (iii) 
between  a  registered  investment 
company  or  a  separate  series  of  a 
registered  investment  company  and  a 
person  which  is  an  affiliated  person  of 
such  registered  investment  company  (or 
affiliated  person  of  such  person)  solely 
by  reason  of  having  a  common 
investment  adviser  or  investment 
advisers  which  are  affiliated  persons  of 


each  other,  common  directors,  and/or 
common  officers. 

33.  AAI  and  the  Plan  submit  that  they 
cannot  rely  on  Rule  17a-7  because  they 
are  not  affiliated  persons  of  the  Fund  or 
the  Money  Market  Portfolio  or  the  Total 
Return  Portfolio  solely  by  reason  of 
having  a  common  investment  adviser  or 
affiliated  investment  advisers,  common 
directors,  and/or  common  officers.  AAI 
and  the  Plan  also  note  that  since  the 
proposed  purchase  of  Fund  shares  by 
the  Plan  involves  the  purchase  and  sale 
of  securities  for  securities,  the  proposed 
transaction  does  not  meet  the  conation 
of  Rule  17a-7  that  the  transaction  be  a 
purchase  or  a  sale  for  no  consideration 
other  than  cash  payment  against  prompt 
delivery  of  a  security  for  which  market 
quotations  are  readily  available. 

34.  AAI  and  the  Plan  assert  that 
where,  as  here,  an  investment  company 
would  comply  in  substance  with,  but 
cannot  literally  meet  all  of  the 
conditions  of.  Rule  17a-7,  the 
Commission  should  consider  the  extent 
to  which  the  investment  company  meets 
the  Rule  17a-7  or  other  similar 
conditions,  and  issue  an  order  if  the 
protections  of  Rule  17a-7  would  be 
provided  in  substance.  AAI  and  the  Plan 
maintain  that  although  the  transactions 
will  conform  in  all  material  respects 
with  the  substance  of  all  but  one  of  the 
conditions  enumerated  in  Rule  17a-7, 
the  terms  of  the  proposed  transactions — 
including  the  consideration  to  be 
received  by  the  Fund — are  reasonable, 
fair,  and  do  not  involve  overreaching  by 
investment  company  affiliates. 

35.  AAI  and  the  Plan  submit  that  the 
proposed  transactions  would  offer  to  the 
Fund  the  same  degree  of  protection  from 
overreaching  that  Rule  1 7a-7  offers  to 
investment  companies  involved  in 
purchase  or  sale  transactions  with  their 
affiliates.  For  example,  the  Plan  could 
not  “dump”  undesirable  securities  on 
the  Fund,  transfer  investment  securities 
from  the  Fund,  or  effect  the  proposed 
transactions  at  a  price  that  is 
disadvantageous  to  the  Fund.  In 
addition,  although  the  transactions  will 
not  be  for  cash,  each  will  be  effected 
based  upon  (i)  the  independent  market 
price  of  the  Plan’s  investment  securities 
valued  as  specified  in  Rule  17a-7(b), 
and  (ii)  the  net  asset  value  per  share  of 
the  Money  Market  Portfolio  or  the  Total 
Return  Portfolio,  valued  in  accordance 
with  the  procedures  disclosed  in  the 
Fund’s  registration  statement  and  as 
required  by  Rule  22c-l  under  the  1940 
Act.  AAI  and  the  Plan  represent  that  no 
brokerage  commission,  fee,  or  other 
remuneration  will  be  paid  to  any  party 
in  connection  with  the  proposed 
transactions.  In  addition,  although  the 
board  of  directors  of  the  Fund  will  not 
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adopt  specific  procedures  to  govern  the 
proposed  transactions,  it  will  scrutinize 
and  specifically  approve  by  resolution 
each  such  transaction,  including  the 
price  to  be  paid  for  the  Fund’s  shares 
and  the  nature  and  quality  of  the 
securities  offered  in  payment  for  such 
shares. 

36.  AAI  and  the  Plan  represent  that 
the  proposed  sale  of  additional  shares  is 
consistent  with  the  investment  policy  of 
both  the  Money  Market  Portfolio  and 
the  Total  Return  Portfolio  of  the  Fund, 
as  recited  in  the  Fund’s  registration 
statement,  and  the  sale  of  shares  for 
investment  securities,  as  contemplated 
by  the  proposed  transactions,  is  also 
consistent  with  these  investment 
policies  provided  that  (i)  the  shares  are 
sold  at  net  asset  value,  and  (ii)  the 
securities  are  of  the  type  and  quality 
that  each  portfolio  would  have  acquired 
with  the  sale  proceeds  had  the  shares 
been  sold  for  cash.  As  recited  in  the 
conditions  listed  below,  the  Fund’s 
board  of  directors  will  examine  the 
portfolios  of  the  Plan’s  money  market 
and  balanced  portfolios  and  only 
approve  the  proposed  transactions  if 
they,  including  a  majority  of  those 
directors  who  are  not  interested  persons 
of  the  Fund,  or  interested  persons  of 
such  persons,  determine  that  (i)  and  (ii) 
would  be  met. 

37.  The  proposed  transactions,  as 
described  herein,  are  consistent  with  the 
general  purposes  of  the  1940  Act  as 
stated  in  the  Findings  and  Declaration 
of  Policy  in  Section  1  of  the  1940  Act. 
The  proposed  transactions  do  not 
present  any  of  the  conditions  or  abuses 
that  the  1940  Act  was  designed  to 
prevent. 

38.  AAI  and  the  Plan  maintain  that 
the  terms  of  the  proposed  transactions 
are  fair  and  reasonable  to  the  Plan  as 
well  as  to  the  Fund,  and  protect  the  Plan 
and  the  Fund  from  overreaching  by  their 
respective  affiliates. 

39.  AAI  and  the  Plan  represent  that 
the  Plan  trustees  have  determined  that 
the  proposed  transactions  are  in  the  best 
interests  of  Plan  participants,  and  are 
consistent  with  the  policies  and  purpose 
of  the  Plan  as  recited  in  various  Plan 
documents,  including  its  registration 
statement.  In  this  regard,  AAI  and  the 
Plan  represent  that  the  Plan  trustees 
have  determined  that  the  Fund’s  Money 
Market  Portfolio  has  substantially  the 
same  investment  objectives  as  the  Plan’s 
money  market  investment  portfolio  and, 
likewise,  that  the  Fund’s  Total  Return 
Portfolio  has  substantially  the  same 
investment  objectives  as  the  Plan’s 
balanced  portfolio. 

40.  AAI  and  the  Plan  represent  that 
Plan  participants  will  benefit  from  the 
fact  that  the  expense  of  liquidating  Plan 


assets,  purchasing  Fund  shares  with 
cash,  and  reinvesting  the  cash  in 
substantially  the  same  assets,  would  be 
avoided.  AAI  and  the  Plan  further 
represent  that,  to  the  extent  that  the 
Plan  trustees  have  determined  that  the 
Fimd’s  Money  Market  Portfolio  and 
Total  Return  Portfolio  should  replace 
the  Plan’s  current  money  market 
portfolio  and  balanced  portfolio, 
respectively,  the  proposed  transactions 
would  greatly  diminish  the  expense  of 
this  replacement  to  Plan  participants. 

41.  AAI  and  the  Plan  represent  that 
the  proposed  transactions  are  consistent 
with  the  provisions  of  ERISA  regarding 
reporting  and  disclosure,  participation 
and  vesting,  funding,  fiduciary 
responsibility,  administration  and 
enforcement  that  are  applicable  to 
defined  contribution  plans. 

42.  AAI  and  the  Plan  represent  and 
agree  that  if  the  exemptions  requested 
herein  pursuant  to  section  17(b)  of  the 
1940  Act  are  granted,  the  Plan  will 
purchase  shares  of  the  Fund  with 
investment  securities  only  if  the 
following  conditions  are  met: 

(a)  Shares  of  the  Money  Market  Portfolio  or 
the  Total  Return  Portfolio  of  the  Fund  will 
be  purchased  with  investment  securities  of 
the  Plan’s  money  market  portfolio  or 
balanced  portfolio. 

(b)  The  transactions  will  be  effected  at  the 
“independent  current  market  price”  of  the 
investment  securities  (as  that  term  is  defined 
in  Rule  17a-7  under  the  1940  Act),  and  at  the 
net  asset  value  of  appropriate  Fund  share 
next  computed  after  the  closing  of  the 
transaction. 

(c)  No  brokerage  commission,  fee  (except 
for  customary  transfer  fees),  or  other 
remuneration  will  be  paid  in  connection  with 
the  transactions. 

(d)  The  Fund’s  board  of  directors, 
including  a  majority  of  those  directors  who 
are  not  interested  persons  of  the  Fund,  or 
interested  persons  of  such  persons  shall;  (i) 
review  the  terms  of  the  transactions,  the 
composition  of  the  investment  portfolios  of 
the  Plan  to  be  used  as  the  purchase  price  in 
the  transactions,  and  the  value  (and  the 
valuation  method)  of  the  investment 
securities  comprising  the  purchase  price  in 
the  transactions;  and  (ii)  adopt  a  resolution 
determining  separately  for  each  transaction, 
that  the  transaction  is  reasonable  and  fair  to 
the  existing  investors  in  the  appropriate 
Fund  portfolio,  that  the  transaction  would 
not  subject  the  Fund  to  overreaching,  and 
that  the  investment  securities  offered  by  the 
Trustees  on  behalf  of  the  Plan  in  that 
transaction  are  consistent  with  the 
investment  objective,  policies  and 
restrictions  of  the  related  Fund  portfolio. 

(e)  The  Fund  agrees  in  writing  that  it  will 
maintain  and  preserve  for  a  period  of  not  less 
than  six  years  from  the  end  of  the  fiscal  year 
in  which  the  transaction  occurs — and  for  the 
first  two  years  in  a  readily  accessible  place — 
a  written  record  of  each  such  transaction 
setting  forth:  (i)  a  description  of  the 
investment  securities  used  as  the  purchase 


price  for  Fund  shares;  (ii)  the  terms  of  such 
transaction;  and  (iii)  the  information  and 
materials  upon  which  the  determinations 
described  in  condition  (d)  above  were  made. 

Conclusion 

1.  AAI  and  the  Plan  request  an  order 
of  the  Commission  pursuant  to  section 
17(b)  of  the  1940  Act  exempting  them 
from  section  17(a)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the  Plan  to 
purchase  certain  classes  of  shares  of  the 
Fund  with  investment  securities  of  the 
Plan.  AAI  and  the  Plan  submit  that,  for 
the  reasons  stated  above,  the  terms  of 
the  proposed  transactions — including 
the  consideration  to  be  paid  and 
received:  (i)  Are  reasonable  and  fair  to 
the  Fund,  its  Money  Market  Portfolio, 
its  Total  Return  Portfolio,  its 
shareholders,  and  the  variable  contract 
owners  invested  in  the  Money  Market 
Portfolio  and  the  Total  Return  Portfolio: 
and  (ii)  do  not  involve  overreaching  on 
the  part  of  any  person  concerned. 
Furthermore,  the  proposed  transactions 
will  be  consistent  with  the  general 
purposes  of  the  1940  Act  and  the 
policies  of  the  Fund,  its  Money  Market 
Portfolio,  and  its  Total  Return  Portfolio. 

2.  In  addition.  Life  of  Virginia  and  the 
Accounts  request  an  order  pursuant  to 
section  6(c)  of  the  1940  Act,  exempting 
them  as  well  as  any  future  accounts 
from  the  provisions  of  sections  9(a), 
13(a),  15(a),  and  15(b)  of  the  1940  Act, 
and  Rule  6e-3(T)(b)(15)  thereunder,  to 
the  extent  necessary  to  permit  the 
Accounts  and  any  future  accounts  to 
hold  shares  of  the  Fund  at  the  same  time 
that  the  Plan  and  other  qualified 
retirement  and  pension  plans  hold 
shares  of  the  Fund. 

3.  For  the  reasons  stated  above. 
Applicants  submit  that  the  proposed 
transactions  do  not  present  any  of  the 
conditions  or  abuses  that  the  1940  Act 
was  designed  to  prevent,  and  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-12175  Filed  5-18-94;  8:45  am] 
BILLiNG  CODE  6010-01-M 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  «2697; 
Amendment  #3] 

California;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  April  25  to 
close  the  incident  period  and  effective 
May  6, 1994,  to  extend  the  termination 
date  for  filing  applications  for  physical 
damage  until  July  18. 1994  as  a  disaster 
area  as  a  result  of  damages  caused  by  an 
earthquake  and  aftershocks  on  January 
17. 1994  through  April  22. 1994. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  economic  injury  is 
October  17, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated;  May  10, 1994. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  94-12202  Filed  5-18-94;  8:45  ami 
BILLINQ  COOC  802S-01-M 


[Declaration  of  Disaster  Loan  Area  #2714; 
Arndt  1] 

Oklahoma;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  May  4, 1994, 
to  closed  the  incidence  period  for  this 
disaster.  The  incident  period  which 
began  April  11, 1994  has  been  closed 
effective  May  4, 1994. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  June 
24, 1994  and  for  economic  injury  the 
deadline  is  January  26, 1995. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  May  11, 1994. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  94-12206  Filed  5-18-94;  8:45  am) 
BIMING  CODE  802S-01-M 


[Declaration  of  Economic  Injury  Disaster 
Loan  Area  *8264] 

Pennsylvania  (With  Contiguous 
Counties  in  New  Jersey);  Declaration 
of  Disaster  Loan  Area 

Centre,  Clearfield,  Luzerne,  Mifflin, 
Monroe,  Montgomery,  and  Sullivan 
Counties  and  the  contiguous  counties  of 
Berks,  Blair,  Bradford,  Bucks,  Cambria, 
Cameron,  Carbon,  Chester,  Clinton, 
Columbia,  Delaware,  Elk,  Huntingdon, 


Indiana,  Jefferson,  Juniata,  Lackawanna, 
Lehigh,  Lycoming,  Northhampton, 
Philadelphia,  Pike,  Schuylkill,  Snyder, 
Union,  Wayne,  and  Wyoming  in  the 
State  of  Pennsylvania  and  Sussex  and 
Warren  Counties  in  the  State  of  New 
Jersey  constitute  an  economic  injury 
disaster  area  as  a  result  of  a  series  of 
severe  winter  storms  which  occurred 
between  January  4, 1994  and  February 
25, 1994.  Eligible  small  businesses 
without  credit  available  elsewhere  and 
small  agricultural  cooperatives  without 
credit  available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
February  13, 1995  at  the  address  listed 
below: 

U.S.  Small  B^usiness  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place,  suite  300,  Atlanta,  Georgia 
30308. 

or  other  locally  announced  locations. 
The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent. 

The  economic  injury  numbers 
assigned  to  this  disaster  are  826400  for 
the  State  of  Pennsylvania  and  826500 
for  the  State  of  New  Jersey. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dated;  May  12, 1994. 

Erskine  B.  Bowles, 

Administrator. 

(FR  Doc.  94-12204  Filed  5-18-94;  8:45  am) 
BILLING  CODE  802S-01-M 


[Declaration  of  Disaster  Loan  Area  «2719] 

Texas  (With  Contiguous  Counties  in 
Oklahoma);  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President’s  major 
disaster  declaration  on  April  29. 1994, 
and  an  amendment  on  May  6, 1  find  that 
Cooke,  Dallas  and  Lamar  Counties 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  and 
tornadoes  from  April  25  through  May  4, 
1994.  applications  for  loans  for  physical 
damage  may  be  filed  until  (he  close  of 
business  on  June  28, 1994,  and  for  loans 
for  economic  injury  until  the  close  of 
business  on  January  30, 1995  at  the 
address  listed  below: 

U.S.  Small  Business  Administration.  Disaster 

Area  3  Office,  4400  Amon  Carter 

Boulevard,  suite  102,  Fort  Worth,  Texas 

76155. 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Collin,  Delta, 


Denton,  Ellis,  Fannin,  Franklin, 
Grayson,  Kaufman,  Montague,  Red 
River,  Rockwall,  Tarrant  and  Wise 
Counties  in  the  State  of  Texas  and 
Bryan,  Choctaw,  Love  and  Marshall 
Counties  in  the  State  of  Oklahoma. 
The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  with  Credit 
Available  Elsewhere . 

7.125 

Homeowners  without  Credit 
Available  Elsewhere . 

3.625 

Businesses  with  Credit  Avail¬ 
able  Elsewhere . 

7.125 

Businesses  and  Non-Profit 
Organizations  without 

Credit  Available  Elsewhere 

4.000 

Others  (Including  Non-profit 
Organizations)  with  Credit 
Available  Elsewhere . 

7.125 

For  Economic  Injury: 

Businesses  and  Small  Agri¬ 
cultural  Cooperatives  with¬ 
out  Crerfit  Available  Else¬ 
where  . 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  271912  and  for 
economic  injury  the  numbers  are 
825800  for  Texas,  825900  for  Oklahoma. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated;  May  10. 1994. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  94-12203  Filed  5-18-94:  8:45  am) 
BILUNG  CODE  802S-01-M 


[Declaration  of  Economic  Injury  Disaster 
Loan  Area  #8266] 

Washington;  Declaration  of  Disaster 
Loan  Area 

Yakima  County  and  the  contiguous 
counties  of  Benton,  Grant,  King,  Kittitas, 
Klickitat,  Lewis,  Pierce  and  Skamania  in 
the  State  of  Washington  constitute  an 
economic  injury  disaster  loan  area  due 
to  the  effects  of  the  warm  water  currents 
known  as  El  Nino  on  the  1993  salmon 
harvest.  Eligible  small  businesses 
without  credit  available  elsewhere  and 
small  agricultural  cooperatives  without 
credit  available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
February  13, 1995  at  the  address  listed 
below: 

U.S.  Small  Business  Administration, 

Disaster  Area  4  Office,  P.O.  Box 

13795,  Sacramento,  CA  95853—4795. 
or  other  locally  announced  locations. 
The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent. 
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The  economic  injury  number  for  this 
disaster  is  826600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dated:  May  12, 1994. 

Erskine  B.  Bowles, 

Administrator. 

(FR  Doc.  94-12205  Filed  5-18-94;  8:45  am] 
BtLUNG  CODE  802S-01-M 


DEPARTMENT  OF  STATE 

rPublic  Notice  2007] 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

AGENCY:  Department  of  State. 

ACTION:  The  Department  of  State  has 
resubmitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  Chapter  35. 

SUMMARY:  The  Immigration  and 
Nationality  Act  (“INA”),  3  U.S.C.  1101, 
et  seq.  statutorily  mandates  application 
and  eligibility  requirements  for  aliens 
seeking  a  Diplomatic  or  Official  Visa. 
This  information  is  necessary  to  the 
identification  of  the  applicant  and  the 
enforcement  of  the  immigration  and 
nationality  law.  Section  221(a)  of  the 
INA,  8  U.S.C.  1201  (a),  provides  that  a 
consular  officer  may  issue 
nonimmigrant  visas  to  aliens  who  have 
made  proper  application.  Consular 
officers  serving  in  the  Diplomatic 
Liaison  Office  of  the  Bureau  of  Consular 
Affairs  of  the  Department  of  State  will 
use  the  information  contained  in  the 
forms  to  determine  the  eligibility  of 
aliens  for  A,  G,  or  NATO  visas. 

Type  of  request — Existing  collection 
with  OMB  approval. 

Originating  office — Bureau  of 
Consular  Affairs. 

Title  of  information  collection — 
Application  for  Diplomatic  or  Official 
Visa. 

Form  No. — This  form  will  be  given  a 
DSP  number  to  replace  DS-1070  and 
DS-1648. 

Frequency — On  occasion. 

Respondents — Applicants  for 
Diplomatic  or  Official  Visa. 

Estimated  number  of  respondents — 

20,000. 

Average  hours  per  response — 30 
minutes. 

Total  estimated  burden  hours — 

10,000. 

44  U.S.C.  ^504(h)  does  not  apply,  as  no 
rulemaking  is  being  conducted  in 
connection  with  this  information 
collection. 


ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Gail  J.  Cook  (202)  647-3538. 
Comments  and  questions  should  be 
directed  to  (OMB)  Jefferson  Hill  (202) 
395-3176 
Dated:  May  9, 1994. 

Patrick  F.  Kennedy, 

Assistant  Secretary  for  Administration. 

IFR  Doc.  94-12239  Filed  5-18-94;  8:45  ami 
Bll  UNO  CODE  4710-24-M 


rPublic  Notice  2008] 

Overseas  Security  Advisory  Council 
Notice  of  Meeting;  Closed  Meeting 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Department — 
Overseas  Security  Advisory  Council  on 
Wednesday,  June  15, 1994,  at  8:30  a.m. 
at  the  Stouffer  Madison  Hotel  in  Seattle, 
Washington.  Pursuant  to  Section  10(d) 
of  the  Federal  Advisory  Committee  Act 
and  5  U.S.C.  552b(c)  (1)  and  (4),  it  has 
been  determined  the  meeting  will  be 
closed  to  the  public.  Matters  relative  to 
classified  national  security  information 
as  well  as  privileged  commercial 
information  will  be  discussed.  The 
agenda  calls  for  the  discussion  of 
classified  and  corporate  proprietary/ 
security  information  as  well  as  private 
sector  physical  and  procedural  security 
policies  and  protective  programs  at 
sensitive  U.S.  Government  and  private 
sector  locations  overseas. 

For  more  information  contact  Marsha 
Thurman,  Overseas  Security  Advisory 
Council,  Department  of  State, 
Washington,  DC  20522-1003,  phone: 
202-663-0533. 

Dated:  May  6,  1994. 

Mark  Mulvey, 

Director  of  the  Diplomatic  Security  Service. 
IFR  Doc.  94-12240  Filed  5-18-94;  8:45  am] 
BILLING  CODE  4710-24-M 


Office  of  the  Secretary 

[Public  Notice  2003;  Delegation  of  Authority 
No.  212] 

Machine  Readable  VISA  Fee  and 
Overseas  Lookout  Operations; 
Delegation  of  Functions 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  State  by  Section  4  of  the 
Act  of  May  26, 1949,  as  amended  (22 
U.S.C.  2658),  and  as  Secretary  of  State, 

I  hereby  delegate  to  the  Under  Secretary 
for  Management  my  authority  under 
section  140  of  H.R.  2333,  as  enacted  into 
law.  Public  Law  103-236. 

Notwithstanding  the  provisions  of 
this  delegation  of  authority,  the 


Secretary  of  State  or  the  Deputy 
Secretary  of  State  may  at  any  tim** 
exercise  any  function  hereby  delegated. 

This  delegation  of  authority  shall  be 
published  in  the  Federal  Register. 

Dated:  May  4, 1994 
Warren  Christopher, 

Secretary  of  State. 

[FR  Doc.  94-12241  Filed  5-18-94;  8:45  am] 
BILLING  CODE  471{>-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Docket  49307] 

Application  of  Jet  USA  Airlines,  Inc., 
for  Certificate  Authority 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  94-5-19). 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Jet  USA 
Airlines,  Inc.,  fit,  willing,  and  able,  and 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  and  overseas  scheduled  air 
transportation  of  persons,  property,  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
May  27,  1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
49307  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-2340. 

Dated:  May  12.  1994. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  94-12168  Filed  5-18-94;  8:45  am! 
BILUNG  CODE  4910-62-P 


[Dockets  49325  and  49473] 

Applications  of  Presidential  Air  for 
issuance  of  New  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  94-5-20). 
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SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding 
Presidential  Air  fit,  willing,  and  able, 
and  (2)  awarding  it  certificates  of  public 
convenience  and  necessity  to  engage  in 
domestic  and  foreign  air  transportation 
of  persons,  property,  and  mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
May  27, 1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
49325  and  49473  and  addressed  to  the 
Documentaiy  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 

SW.,  Washington,  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-9721. 

Dated:  May  12, 1994. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

|FR  Doc.  94-12169  Filed  5-18-94;  8:45  am) 
BILLING  CODE  4910-62-P 


Order  Suspending  Certain  Air  Service 
To  and  From  Haiti 

SUMMARY:  We  are  publishing  the  order 
in  its  entirety  as  an  appendix  to  this 
document. 

OATES:  Issued  in  Washington,  D.C.,  May 
11,  1994. 

EFFECTIVE  DATE:  May  12,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Bloch,  U.S.  Department  of 
Transportation,  Office  of  the  Assistant 
General  Counsel  for  International  Law, 
room  10105,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  (202)  366-9183. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Avia  tion  and 
International  Affairs. 

In  re:  Suspension  of  Certain  Air  Service 
To  and  From  Haiti;  Order 

(Docket  49547;  Order  94-5-18) 

By  Executive  Order  12914  issued  May 
7, 1994,  the  President,  in  view  of  United 
Nations  Security  Council  Resolution  No. 
917  of  May  6, 1994,  and  in  order  to  take 
additional  steps  with  respect  to  the 
actions  and  policies  of  the  de  facto 
regime  in  Haiti  beyond  those  steps  taken 
in  Executive  Orders  12775, 12779, 

12853  and  12872,  ordered  that  certain 
furthei  economic  sanctions  be  imposed 


against  Haiti,  including  the  suspension 
of  certain  air  services  operated  between 
the  United  States  and  Haiti. 

In  accordance  with  Executive  Order 
12914,  we  tentatively  found  in  Order 
94-5-13,  issued  May  9, 1994,  that  the 
public  interest  requires  the  regulatory 
prohibition  of  charter  passenger  and 
scheduled  and  charter  all-cargo  air 
services  between  the  United  States  and 
Haiti  except  those  flights  that  may  be 
permitted  pursuant  to  the  Executive 
Order. 

In  that  order  we  proposed  to  add  the 
following  conditions  to  all  U.S.  air 
carrier  certificates,  all  section  402 
permits  held  by  foreign  air  carriers,  and 
all  exemptions  held  by  U.S.  and  foreign 
air  carriers  (these  requirements  would 
apply  to  indirect  as  well  as  direct  air 
carriers): 

Effective  immediately  and  until  further 
order  of  the  Department,  the  holder  and  its 
agents  may  not  engage  in  all-cargo  or  charter 
foreign  air  transportation  which  includes  a 
stop  in  Haiti. 

We  also  tentatively  found  that  this 
proposed  action  is  required  by  both  the 
public  interest  and  the  public 
convenience  and  necessity. 

Comments  in  response  to  this  order 
were  required  to  be  filed  with  the 
Department  no  later  than  5;00  p.m., 
Tuesday,  May  10, 1994.  Comments  were 
filed  by  the  National  Air  Carrier 
Association  (NACA)  and  Federal 
Express  Corporation  (FedEx).  NACA 
objected  to  “any  action  that  will 
discriminate  between  scheduled  and 
charter  passenger  service.”  ^  FedEx, 
although  it  presently  offers  no  services 
in  or  out  of  Haiti,  either  by  direct  or 
indirect  air  service,  argued  that  “all 
cargo,  including  that  carried  on 
passenger  aircraft,  should  be  treated  the 
same.  .  .  .”2 

As  we  stated  in  the  Show  Cause 
Order,  the  public  interest  findings  in 
this  instance  are  based  upon  Executive 
Order  12914.  In  that  order,  the  President 
took  the  following  action: 

The  following  are  prohibited, 
notwithstanding  the  existence  of  any  rights 
or  obligations  conferred  or  imposed  by  any 
international  agreement  or  any  contract 
entered  into  or  any  license  or  permit  granted 
before  the  effective  date  of  this  order,  except 
to  the  extent  provided  in  regulations,  orders, 
directives,  authorizations,  or  licenses  that 
may  hereafter  be  issued  pursuant  to  this 
order:  (a)  the  granting  of  permission  to  any 
aircraft  to  take  off  from,  land  in,  or  overfly 
the  territory  of  the  United  States,  if  the 
aircraft,  as  part  of  the  same  flight  or  as  a 
continuation  of  that  flight,  is  destined  to  land 
in  or  has  taken  off  from  the  territory  of  Haiti, 


>  Comments  of  the  National  Air  Carrier 
Association,  at  1. 

^Comments  of  Federal  Express  Corporation,  at  1. 


with  the  exception  of  regularly  scheduled 
commercial  passenger  flights,  (emphasis 
added) 

The  Executive  Order  explicitly 
excepts  regularly  scheduled  commercial 
passenger  flights  from  the  prohibitions 
imposed.  Both  NACA  and  FedEx  would 
have  us  recraft  the  certificate  and  permit 
amendment  language  in  order  to  ciiange 
the  scope  of  the  sanctions  ordered  by 
the  President.  We  decline  to  lake  such 
action  given  the  President’s  clearly 
stated  directive. 

Accordingly,  we  have  decided  to 
make  final  the  tentative  findings  and 
conclusions  in  Order  94-5-13. 
Accordingly: 

1.  All  U.S.  air  carrier  certificates,  all 
section  402  permits  held  by  foreign  air 
carriers,  and  all  exemptions  held  by 
U.S.  and  foreign  air  carriers  are  hereby 
amended  to  add  the  following 
condition: 

Effective  immediately  and  until  further 
order  of  the  Department,  the  holder  and  its 
agents  may  not  engage  in  all-cargo  or  charter 
foreign  air  transportation  which  includes  > 
stop  in  Haiti. 

2.  Effective  immediately  and  until 
further  order  of  the  Department,  no 
indirect  air  carrier  may  engage  in  all¬ 
cargo  or  charter  foreign  air 
transportation  which  includes  a  stop  ir 
Haiti. 

3.  Unless  disapproved  by  the 
President  of  the  United  States  under 
section  801  of  the  Federal  Aviation  Act, 
this  order  and  the  certificate  and  permit 
amendments  contained  herein  shall 
become  effective  on  the  61st  day  after  its 
submission  for  section  801  review  or 
upon  date  of  receipt  of  advice  from  the 
President  or  his  designee  under 
Executive  Order  12597  and 
implementing  regulations  that  the 
President  does  not  intend  to  disapprove 
the  Department’s  order  under  that 
section,  whichever  occurs  earher;  3  and 

4.  We  shall  serve  a  copy  of  this  order 
upon  all  U.S.  and  foreign  air  carriers 
holding  certificates  of  public 
convenience  and  necessity,  foreign  air 
carrier  permits,  or  exemption  authority, 
the  Air  Transport  Association,  the 
National  Air  Carrier  Association,  the 
International  Air  Transport  Association, 
the  American  Society  of  Travel  Agents, 
the  Air  Freight  Association,  the 
Ambassador  of  the  Republic  of  Haiti  in 
Washington,  D.C.,  the  Federal  Aviation 
Administration,  and  the  United  States 
Department  of  State. 


3 This  order  was  submitted  for  secvion  801  review 
on  May  11,  1994.  On  May  12,  1994  we  received 
notification  that  the  President's  designee  under 
executive  Order  12597  and  implementing 
regulations  did  not  intend  to  disapprove  the 
Department's  order. 
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5.  We  will  publish  this  order  in  the 
Federal  Register. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

IFR  Doc.  94-12243  Filed  5-18-94;  8:45  ami 
BILLING  CODE  4910-62-P 


Federal  Aviation  Administration 

Executive  Committee  of  the  Aviation 
Rulemaking  Advisory  Committee; 
Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  tliis  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 

DATES:  The  meeting  will  be  held  on  June 
6, 1994,  at  1  p.m.  Arrange  for  oral 
presentations  by  May  27, 1994. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Boston  Park  Plaza  Hotel  &  Towers, 

64  Arlington  Street  at  Park  Plaza, 

Boston,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Miss  Jean  Casciano,  Federal  Aviation 
Administration  (ARM-25),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-9683;  fax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  June  6, 1994, 
at  the  Boston  Park  Plaza  Hotel  & 

Towers,  64  Arlington  Street  at  Park 


Plaza,  Boston,  MA.  The  agenda  will 
include: 

•  A  briefing  by  Transport  Canada  on 
the  Canadian  Aviation  Regulation 
Advisory  Council. 

•  A  follow-up  on  open  action  items. 

•  A  status  report  on  working  group 
and  internal  FAA  procedures. 

•  Status  reports  on  issues. 

•  Other  business. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  May  27, 1994,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  executive  committee  at 
any  time  by  providing  20  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  May  16, 
1994. 

Joseph  A.  Hawkins, 

Acting  Executive  Director,  Aviation 
Bulemaking  Advisory  Committee. 

|FR  Doc.  94-12273  Filed  5-18-94;  8:45  am] 
BILLING  CODE  4910-13-M 


Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Applications  for  Exemptions 

agency:  Research  and  Special  Programs 
Administration,  DOT. 


ACTION:  List  of  applicants  for 
exemptions. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation’s 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  “Nature  of 
Application”  portion  of  the  table  below 
as  follows:  (1)  Motor  vehicle,  (2)  Rail 
freight,  (3)  Cargo  vessel,  (4)  Cargo 
aircraft  only,  (5)  Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  June  20, 1994. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit,  room 
8426,  Nassif  Building,  400  7th  Street, 
SW.  Washington,  DC. 


New  Exemptions 


Application  No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

1-'248-N 

HAZMATPAC,  Inc.,  Houston,  TX  .. 

49  CFR  173.3(a),  175.3, 

177.848(b),  49  CFR  172  Sub¬ 
part  E  &  Subpart  F,  and  Subpart 
H,  Part  173,  Subpart  D,  Subpart 
E,  Subpart  F. 

To  authorize  the  manufacture,  mark  and  sale  of 
specially  designed  combination  type  packaging 
for  transporting  certain  hazardous  materials  in 
limited  quantities  without  required  labelling  and 
placarding.  (Modes  1,2,3,  4,  5.) 

11249-N 

UOP,  Shreveport,  LA . 

49  CFR  174.67(i)  &  (j)  . 

To  authorize  rail  cars  to  be  connected  during  un¬ 
loading  of  various  Class  3,  8  and  9  material  with¬ 
out  the  physical  presence  of  an  unloader.  (Mode 
2.) 

To  authorize  the  transportation  of  non-DOT  speci¬ 
fication  cylinders  comparable  to  4B  for  use  in 
transporting  Class  4  material.  (Mode  1 .) 

11250-N 

Mobile  Chemical  Company, 
Princeton,  NJ. 

49  CFR  Section  178 . 

11251-N 

Akzo  Chemicals,  Inc.,  Chicago,  IL 

49  CFR  173.225  . 

To  authorize  the  transportation  of  Division  5.2  or¬ 
ganic  peroxide  solid  or  liquid  material  in  4H2 
combination  packaging.  (Mode  1.) 

11252-N 

Advanced  Monobloc  Corporation, 
Hermitage,  PA. 

49  CFR  173.1200(a)(8)(ii)(a)  &  (e), 
173.306(a)(3)(i)  &  (v),  178.33. 

To  authorize  an  aerosol  dispensing  container  similai 
to  DOT  specification  2P  for  use  in  transporting 
Class  2  and  ORM-D.  (Modes  1 . 2,  3,  4,  5.) 
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New  Exemptions— Continued 


Application  No. 

Applicant 

Regulation(s)  affected 

11253-N 

Boliden  Intertrade,  Inc.,  et  al,  At¬ 
lanta,  GA. 

49  CFR  172.101,  Special  Provi¬ 
sion  B14,  173.315  Notes  4  and 
24,  49  CFR  Sectioa 

11254-N 

Halliburton  Energy  Services,  Hous¬ 
ton,  TX. 

49  CFR  173.62(c),  49  CFR,  Pack¬ 
ing  Method  US006,  Paragraph  C 
and  F2. 

11255-N 

Arvin  Industries,  Inc.,  Columbus, 
IN. 

49  CFR  172,299-200;  172.203- 
204;  173.300;  173.306(f)(1);, 

173.306(0(2)(iii)  and 

173.306(0(3). 

Nature  of  exemption  thereof 


To  authorize  continued  use  of  certain  DOT  speci¬ 
fication  MC  331  cargo  tanks  which  are  rrat  insu¬ 
lated  as  required  for  shipment  of  Sulfur  Dioxide 
liquefied,  Division  2.3.  (Male  1.) 

To  authorize  transportation  of  jet  perforating  guns, 
charged  Division  1.4D,  NA0124.  on  specially  de¬ 
signed  private  offshore  supply  vessels.(Mode  3.) 

To  manufacture,  mark  and  sell  various  gas  pressur¬ 
ized  shock  absorbers,  struts  and  cartridges  with 
relief  from  certain  required  test  parameters  and 
shipped  as  consumer  commodities,  ORM-D,  in 
specialty  designed  packaging.  (Modes  1.  2.  3,  4, 
5.) 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  May  13, 
1994. 

J.  Suzanne  Hedgepeth, 

Chief,  Exemption  Programs,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

IFR  Doc.  94-12166  Filed  5-16-94;  8:45  am) 
BILUNQ  CODE  4910-60-M 


Office  of  Hazardous  Materials  Safety; 
Applications  for  Modification  of 
Exemptions  or  Applications  To 
Become  a  Party  To  an  Exemption 

agency:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  Applications  for 
Modification  of  ^emptions  or 
Applications  to  Become  a  Party  to  an 
Exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation’s 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  £uid  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  “X”  denote  a 
modification  request.  Application 


niunbers  with  the  suffix  "P”  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

OATES:  Comments  must  be  received  on 
or  before  June  3, 1994. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit,  room 
8426,  Nassif  Building,  400  7th  Street 
SW.,  Washington,  DC. 


Applica¬ 
tion  No. 

Applicant 

I  Modifica¬ 
tion  of  ex¬ 
emption 

4354-X 

PPG  Industries,  Inc., 
Pittsburgh,  PA 
(See  Footnote  1). 

4354 

9221-X 

Applied  Companies, 
San  Fernando,  CA 
(See  Footnote  2). 

9221 

9781 -X 

Chlorine  Institute, 

Inc.,  Washington, 

DC  (See  Footnote 
3). 

9781 

10764-X 

Snyder  Industries, 

Inc.,  Lincoln,  NE 
(See  Footnote  4). 

10764 

10827-X 

Shannon  Packaging 
Company,  Covina, 
CA  (See  Footnote 
5). 

10827 

11189-X 

Morton  International, 
Inc.,  Ogden,  UT 
(See  Footrwte  6). 

11189 

’  To  renew  and  modify  exemption  to  provide 
for  20-foot  steel  sided  intermodal  freight  corv 
tainers  as  additional  outside  containers  for 
shipment  of  certain  chloroformates,  class  3 
and  8. 


2  To  modify  exemption  to  increase  the  cyl¬ 
inder  service  life  to  30  years  for  use  in  trans¬ 
porting  nonflammable  gases.  Division  2.2. 

3To  modify  exemption  to  provide  for  five- 
year  retest  of  norvDOT  specification  salvage 
cylirxiers  for  overpacking  damaged  or  leaking 
chlorine  cylirxlers. 

4  To  modify  exemption  to  provide  for  various 
design  changes  to  a  rtorvDOT  specification 
rotationally  molded  polyethylene  portable  tank 
for  use  in  transporting  various  hazardous  ma¬ 
terials. 

6  To  modify  exenptlon  to  provide  for  cargo 
vessel  as  an  additiorral  mode  of  transportation 
for  transporting  heizardous  waste  in  lab  packs. 

6  To  modify  exemption  to  provide  for  addi¬ 
tional  norvreusable  fiberboard  combination 
packaging  and  reusable  plastic  or  metal  corv 
tainers  for  use  in  transporting  airbags,  class  9. 


Applica¬ 
tion  No. 

Applicant 

Parties  to 
exemp¬ 
tion 

4803-P 

HydroChem  Indus¬ 
trial  Services,  Inc., 
Houston ,  TX. 

4803 

5967-P 

Olin  Aerospace 
Company, 

5967 

Redmond,  WA. 

• 

6691-P 

IWECO,  Inc.,  Hous¬ 
ton,  TX. 

6691 

761 6-P 

Eastern  Idaho  Rail¬ 
road,  Twin  Falls, 

ID. 

7616 

8445-P 

Clean  Harbors  Envi¬ 
ronmental  Serv¬ 
ices,  Inc.,  Quincy. 
MA. 

8445 

881 5-P 

ETI  Explosives  Tech¬ 
nologies  Inter- 
nationaL  Inc.,  Wil¬ 
mington,  DE  (See 
Footnote  1). 

8815 

9355-P 

Eveready  Battery 
Company,  Inc., 
Westlake,  OH. 

9355 

961 0-P 

Blount,  Inc.,  Lewis¬ 
ton,  ID. 

9610 

9659-P 

Kaiser  Compositek, 
Inc.,  Brea,  CA. 

9659 

9723-P 

The  Environmental 
Service  Group 
(NY),  Inc.,  Tona- 
wanida,  NY. 

9723 
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Applica¬ 
tion  No. 

Applicant 

Parties  to 
exemp¬ 
tion 

9723-P 

Midwest  Environ¬ 
mental  Transport. 
Inc.,  Cincinnati, 

OH. 

9723 

10429-P 

Champion  Tech- 
rKik^ies,  Inc., 
Houston,  TX. 

10429 

10441-P 

J.B.  Hunt  Special 
Commodities,  Inc., 
Lowell,  AR. 

10441 

10789-P 

DX  Distributors,  Inc., 
Hcjston,  TX. 

10789 

10933-P 

J.B.  Hunt  Special 
Commodities.  Inc., 
Lowell,  AR. 

10933 

11037-P 

W.  A.  Cleary  Chemi¬ 
cal  Corporation, 
Somerset,  NJ. 

11037 

11037-P 

Wilbur-Ellis  Com¬ 
pany,  Fresno,  CA. 

11037 

11189-P 

TEMIC,  Aschau, 
German. 

11189 

11189-P 

Takata  Moses  Lake, 
Inc.,  (’’TML”). 

Moses  Lake,  VA. 

11189 

11189-P 

Automotive  Systems 
Laboratory,  Inc., 
(“ASL”),  Farming- 
ton  Hills.  Ml. 

11189 

11189-P 

Inflation  Systems, 

Inc.,  ("ISI”),  La- 
Grange.  GA. 

11189 

11189-P 

Takata,  Inc.,  Auburn 
Hills,  Ml. 

11189 

11189-P 

Toyota  Motor  Sales, 
L).S.A.,  Inc.,  Tor¬ 
rance,  CA. 

11189 

(l)To  authorize  party  status  and 
modify  exemption  to  provide  for 
additional  blasting  agent. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  and  for 
party  to  an  exemption  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  May  13, 
1994. 

J.  Suzanne  Hedgepeth, 

Chief,  Exemption  Programs,  Office  of 
Hazardous  Materials  Exemption  and 
Approvals. 

IFR  Doc.  94-12167  Filed  5-18-94;  8:45  am) 
BILUNG  CODE  4910-6&-M 


DEPARTMENT  OF  THE  TREASURY 

Public  information  Coliection 
Requirements  Submitted  to  0MB  for 
Review 

May  12, 1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 


Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number:  1557-0081. 

Form  Number:  FFIEC  031,  032,  033 
and  034. 

Type  of  Review:  Extension. 

Title:  (MA)-Reports  of  Conditions  and 
Income  (Interagency  Call  Report). 

Description:  National  banks  file  report 
pursuant  to  12  U.S.C.  161  and  other 
statutes.  Data  are  used  to  evaluate  and 
monitor  the  financial  condition  and 
earnings  performance  of  individual 
banks  as  well  as  the  entire  banking 
industry. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
3,400. 

Estimated  Burden  Hours  Per 
Respondent:  36  hours,  54  minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
501,840  hours. 

Clearance  Officer:  John  Ference  (202) 
874—4697,  Comptroller  of  the  Currency, 
250  E  Street,  S\V.,  Washington,  DC 
20219. 

OMB  Reviewer:  Gary  Waxman  (202) 
395-7340,  Office  of  Mcmagement  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  94-12262  Filed  5-18-94;  8:45  am) 
BILLING  CODE  4810~3a-P 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

May  12, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 


BUREAU  OF  THE  PUBLIC  DEBT 

OMB  Number:  1535-0025, 

Form  Number:  PD  F  3360. 

Type  of  Review:  Extension. 

Title:  Request  for  Reissue  of  United 
States  Savings  Bonds/Notes  in  the  Name 
of  a  Person  or  Persons  Other  Than  the 
Owner  (bicluding  Legal  Guardian, 
Custodian  for  a  Minor  Under  a  Statute, 
etc.) 

Description:  Form  is  used  by  the 
owner  of  Savings  Bonds/Notes  to 
request  reissue  in  the  name  of  another 
person. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
50,000. 

Estimated  Burden  Hours  Per 
Response:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
8,350  hours. 

OMB  Number:  1535-0032. 

Form  Number:  PD  F  3565. 

Type  of  Review:  Extension. 

Title:  Application  for  Disposition  of 
Retirement  Plan  and/or  Individual 
Retirement  Bonds  Without 
Administration  of  Deceased  Owner’s 
Estate. 

Description:  Used  by  heirs  of 
deceased  owners  of  Retirement  Plan 
and/or  individual  retirement  savings 
bonds  to  request  disposition  of  the 
bonds  w’hen  no  beneficiaries  are 
designated. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Burden  Hours  Per 
Response:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  17 
hours. 

OMB  Number:  1535-0055. 

Form  Number:  PD  F  1050. 

Type  of  Review:  Extension. 

Title:  (^editor’s  Consent  to 
Disposition  of  United  States  Securities 
and  Related  Checks  Without 
Administration  of  Deceased  Owner’s 
Estate. 

Description:  Used  to  obtain  creditor’s 
consent  to  dispose  of  savings  bonds/ 
notes  in  settlement  of  a  deceased 
owner’s  estate  without  administration. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Burden  Hours  Per 
Response:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
300  hours. 

OMB  Number:  1535-0084. 
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Form  Number:  PD  F  5263  and  PD  F 
5263-1. 

Type  of  Review:  Extension. 

Title:  Order  for  Series  EE  U.S.  Savings 
Bonds,  and  Order  for  Series  EE  U.S. 
Savings  Bonds  to  be  Registered  in  Name 
of  Fiduciary. 

Description:  Used  to  indicate 
registration  and  number  and 
denomination  of  Series  EE  Savings 
Bonds  to  be  purchased.  Forms  are  also 
used  to  document  the  request  for 
issuance. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 

10,000,000. 

Estimated  Burden  Hours  Per 
Response:  5  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
«30,000  hours. 

Clearance  Officer:  Vicki  S.  Ott  (304) 
180-6553,  Bureau  of  the  Public  Debt, 
200  Third  Street,  Parkersburg,  West  VA 
26106-1328. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880  Office  of  Management 
and  Budget  room  3001,  New  Executive 
Office  Building  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  94-12263  Filed  5-18-94;  8:45  am) 
BILLING  CODE  4810-40-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review. 

May  13, 1994 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasurj’  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  he 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0441. 

Form  Number:  IRS  Forms  6559  and 
6559-A. 

Type  of  Review:  Extension. 

Title:  Transmitter  Report  and 
Summary  of  Magnetic  Media  (6559) 
Continuation  Sheet  for  Form  6559 
(6559-A). 

Description:  Forms  6559  and  6559-A 
are  used  by  filers  of  Form  W-2  wage 
and  tax  data  to  transmit  filings  on 


magnetic  media.  Social  Security 
Administration  (SSA)  and  Internal 
Revenue  Service  (IRS)  need  signed  jurat 
and  summary  data  for  processing 
purposes.  Forms  are  used  primarily  by 
large  employers  emd  tax  filing  services 
(serv'ice  bureaus). 

Respondents:  State  or  local 
governments.  Farms,  Businesses  or 
other  for-profit.  Federal  agencies  or 
employees.  Non-profit  institutions. 

Small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 

100,000. 

Estimated  Burden  Hours  Per 
Respondent: 

Form  6559  15  minutes 

Form  6559-A  15  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
30,000  hours. 

OMB  Number:  1545-1257. 

Form  Number:  IRS  Form  8827. 

Type  of  Review:  Extension. 

Title:  Credit  for  Prior  Year  Minimum 
T  ax — Corporations. 

Description:  Internal  Revenue  Code 
section  53(d),  as  revised,  allows 
corporations  a  minimum  tax  credit 
based  on  the  full  amount  of  alternative 
minimum  tax  incurred  in  tax  years 
beginning  after  1989,  or  a  carryforward 
for  use  in  a  future  year. 

Respondents:  Farms,  Businesses  or 
other  for-profit.  Small  businesses  or 
organizations. 

,  Estimated  Number  of  Respondents: 
25,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
25,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Ser\ice, 
room  5571,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  94-12264  Filed  5-18-94;  8:45  am] 
BILLING  CODE  4830-01-l> 


[Treasury  Order  Number  101-05] 

Reporting  Relationships  and 
Supervision  of  Officials,  Offices  and 
Bureaus,  Delegation  of  Certain 
Authority,  and  Order  of  Succession  in 
the  Department  of  the  Treasury; 
Organization 

Dated:  May  11, 1994. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 


the  authority  vested  by  31  U.S.C.  321(b), 
31  U.S.C.  301(d),  as  amended,  dated 
February  12, 1994,  and  Executive  Order 
11822,  dated  December  10, 1974,  it  is 
ordered  that: 

1 .  The  Deputy  Secretary  shall  report 
directly  to  the  Secretary. 

2.  The  Chief  of  Staff  shall  report 
directly  to  the  Secretary  and  shall 
exercise  supervision  over  the  Director, 
Secretary’s  Scheduling  Office. 

3.  The  Executive  Secretary  and  Senior 
Adviser  to  the  Secretary  shall  report 
directly  to  the  Secretary  and  shall 
exercise  supervision  over  the  functions 
of  the  Executive  Secretariat:  the  Deputy 
Executive  Secretary  (Public  Liaison); 
and,  for  purposes  of  administrative  and 
managerial  control,  over  the  Special 
Assistant  to  the  Secretary  (National 
Security).  The  Special  Assistant  to  the 
Secretary  (National  Security)  shall 
report  to  the  Secretary  and  the  Deputy 
Secretary. 

4.  The  following  officials  shall  report 
through  the  Deputy  Secretary  to  the 
Secretary  and  shall  exercise  supervision 
over  those  officers  and  organizational 
entities  set  forth  on  the  attached 
organizational  chart: 

Under  Secretary  (International  Affairs) 
Under  Secretary  (Domestic  Finance) 
Under  Secretary  (Enforcement) 

General  Counsel 

Assistant  Secretary  (Economic  Policy) 
Assistant  Secretary  (Legislative  Affairs) 
Assistant  Secretary  (Management) 
Assistant  Secretary  (Public  Affairs) 
Assistant  Secretary  (Tax  Policy) 
Inspector  General 
Commissioner  of  Internal  Revenue 

5.  The  Assistant  Secretary 
(Management)  serves  as  the 
Department’s  Chief  Financial  Officer 
pursuant  to  the  Chief  Financial  Officers 
Act  of  1990,  Public  Law  101-576. 

6.  The  Deputy  Secretary  is  authorized, 
in  that  official’s  own  capacity  and  that 
official’s  own  title,  to  perform  any 
functions  the  Secretary  is  authorized  to 
perform  and  shall  be  responsible  for 
referring  to  the  Secretary  any  matter  on 
which  action  would  appropriately  be 
taken  by  the  Secretary. 

7.  The  Under  Secretaries,  the  General 
Counsel,  and  the  Assistant  Secretaries 
are  authorized  to  perform  any  functions 
the  Secretary  is  authorized  to  perform. 
Each  of  these  officials  will  ordinarily 
perform  imder  this  authority  only 
functions  which  anse  out  of,  relate  to, 
or  concern  the  activities  or  functions  of, 
or  the  laws  administered  by  or  relating 
to,  the  bureaus,  offices,  or  other 
organizational  units  over  which  the 
Incumbent  has  supervision.  Each  of 
these  officials  shall  perform  vmder  this 
authority  in  the  official’s  own  capacity 
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and  the  official’s  own  title  and  shall  be 
responsible  for  referring  to  the  Secretary 
any  matter  on  which  action  would 
appropriately  be  taken  by  the  Secretary. 
Any  action  heretofore  taken  by  the 
Deputy  Secretary  or  any  of  these 
officials  in  the  incumbent’s  own  title  is 
hereby  affirmed  and  ratified  as  the 
action  of  the  Secretary. 

8.  The  following  officials  shall,  in  the 
order  of  succession  indicated,  act  as 
Secretary  of  the  Treasury  in  case  of  the 
death,  resignation,  absence  or  sickness 
of  the  Secretary  and  other  officers 
succeeding  the  incumbent,  until  a 
successor  is  appointed,  or  until  the 
absence  or  sickness  shall  cease: 


a.  Deputy  Secretary: 

b.  The  following  individuals,  in  the 
order  of  the  date  on  which  they  were 
first  appointed  to  a  position  within  the 
Department  requiring  appointment  by 
the  President  by  and  with  the  advice 
and  consent  of  the  Senate: 

•  Under  Secretary  (International 
Affairs); 

•  Under  Secretary  (Domestic 
Finance);  and 

•  Under  Secretary  (Enforcement); 

c.  General  Counsel;  and 

d.  Assistant  Secretaries,  appointed  by 
the  President  with  Senate  confirmation, 
in  the  order  designated  by  the  Secretary. 


9.  To  the  extent  that  any  provision  of 
any  other  Order  of  the  Department  is 
inconsistent  with  any  provision  of  this 
Order,  the  provisions  of  this  Order  shall 
govern. 

10.  Cancellation.  Treasury  Order  101- 
05,  “Reporting  Relationships  and 
Supervision  of  Officials,  Offices  and 
Bureaus,  Delegation  of  Certain 
Authority,  and  Order  of  Succession  in 
the  Department  of  the  Treasury,’’  dated 
November  23, 1993,  is  superseded  as  of 
this  date. 

Lloyd  Bentsen, 

Secretary  of  the  Treasury. 

BILLING  CODE  4ai(L-25-P 


THE  DEPARTMENT  OF  THE  TREASURY 


II-R  Doc.  94-12170  Filed  5-18-94;  8:45  ami 
BILLING  CODE  48ia-2&-C 


Assistant  Secretary  (Management)  is  the  Chie»  Financial  Officer  (CFO)  Approved: 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

General  Agreement  on  Tariffs  and 
Trade  (GATT);  Accession:  Bulgaria,  et 
al. 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  Notice  is  hereby  given  that 
the  Trade  Policy  Staff  Committee 
(TPSC)  is  requesting  written  public 
comments  on  the  announced  intention 
of  Bulgaria,  Mongolia,  Russia,  and 
Ukraine  to  accede  to  the  GATT. 
Comments  received  will  be  considered 
by  the  Executive  Branch  in  developing 
the  U.S.  position  and  objectives  for  the 
bilateral  and  multilateral  negotiations 
that  will  determine  these  countries’ 
terms  of  accession  to  the  General 
Agreement,  and  ultimately  to  the  World 
Trade  Organization  after  the  Agreement 
establishing  that  organization  enters 
into  effect.  Additional  requests  for 
public  comment  and  advice  on 
accession  negotiations  with  other 
countries  will  be  published  as  their 
negotiations  develop. 

DATES:  Public  comments  on  the  GATT/ 
WTO  accessions  of  Bulgaria  and 
Mongolia  are  due  by  12  noon,  Friday, 
June  3, 1994.  Public  comments  on  the 
GATTAVTO  accessions  of  Russia  and 
Ukraine  are  due  by  12  noon,  Friday, 

June  17, 1994. 

ADDRESSES:  Office  of  tlie  U.S.  Trade 
Representative,  600  17th  Street,  NW., 
Washington,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cecilia  Leahy  Klein,  Director  for  GATT 
Affairs  (telephone:  202-395-3063), 
Barbara  Chattin,  Director  for  Tariff 
Negotiations  (telephone:  202-395- 
5097),  or  Catherine  Novelli,  Deputy 
Assistant  U.S.  Trade  Representative  for 
Eastern  Europe  and  Independent  States 
(telephone:  202-395-3074),  Office  of  the 
U.S.  Trade  Representative,  600  17th 
Street,  NW.,  Washington,  DC  20506. 

SUPPLEMENTARY  INFORMATION: 

1.  Written  Comments 

The  Chairman  of  the  Trade  Policy 
Staff  Committee  invites  written  public 
comments  on  the  issues  to  be  addressed 
in  the  course  of  negotiations  with 
Bulgaria,  Mongolia,  Russia,  and  Ukraine 
to  determine  the  terms  of  these 
countries’  accession  to  the  General 
Agreement  and  potentially  to  the  World 
Trade  Organization.  These  terms  will  be 
negotiated  in  bilateral  meetings  with 
their  governments’  representatives  and 
in  meetings  of  their  VVorking  Parties, 


established  by  the  Contracting  Parties  to 
the  GATT  to  conduct  the  negotiations. 
Public  comments  were  requested  on  the 
accession  of  Bulgaria  to  the  GATT  in 
June  1990,  but  changes  in  Bulgaria’s 
trade  regime  since  that  time  require  that 
we  request  additional  comments. 

The  Committee  is  seeking  public 
comments  on  the  possible  effect  on  U.S. 
trade  of  these  countries’  accession  to  the 
GATT/WTO,  with  particular  reference 
to  any  trade  measures  applied  by  these 
countries  that  could  be  subject  to  the 
provisions  of  the  General  Agreement  or 
the  WTO,  including  on:  (1)  Tariff  levels 
or  other  import  measures  currently 
applied  by  these  countries  to  imports  of 
specific  interest  to  U.S.  exporters,  (2) 
export  restrictions  and  charges,  (3) 
conditions  in  trade  in  services,  (4)  trade* 
related  investment  measures,  (5) 
protection  of  intellectual  property,  (6) 
customs  procedures  in  the  areas  of 
valuation,  licensing,  application  of 
standards  and  sanitary  and 
phytosanitary  measures,  (7)  subsidies 
applied  to  domestic  production  and 
exports  that  affect  trade,  (8)  government 
procurement  and  on  trade  in  civil 
aircraft,  and  (9)  the  overall  experiences 
of  U.S.  firms  in  trading  with  these 
countries  in  recent  years. 

The  Committee  is  seeking  information 
on  the  structure  and  conduct  of  these 
countries’  trade  policies,  on  barriers  to 
trade  with  them,  or  on  any  other 
measure  that  inhibits  imports  or 
artificially  stimulates  exports  to  the 
detriment  of  U.S.  trade  interests  that  can 
be  addressed  in  the  context  of  the 
obligations  they  will  undertake  with 
their  adherence  to  the  General 
Agreement  and  later  membership  in  the 
WTO. 

All  comments  will  be  considered  in 
developing  the  U.S.  position  and 
objectives  for  the  examination  of  the 
trade  regimes  of  Bulgaria,  Mongolia, 
Russia,  and  Ukraine  in  the  context  of 
their  GATT  accession  and  potential 
membership  in  the  WTO,  and  for  the 
bilateral  negotiations  concerning  both 
the  substantive  terms  of  the  Protocol  of 
Accession  and  the  establishment  of 
schedules  for  market  access  in  the  areas 
of  agriculture,  industrial  goods,  and 
services.  Information  on  products  or 
practices  subject  to  these  negotiations 
should  include,  whenever  appropriate, 
the  import  or  export  tariff  classification 
number  used  by  Bulgaria,  Mongolia, 
Russia,  and  Ukraine  for  the  product 
concerned. 

Persons  submitting  written  comments 
on  Bulgarian  or  MongolicUi  accession 
should  provide  a  statement,  in  twenty 
copies,  by  noon,  Friday,  June  3, 1994, 
and  on  Russian  or  Ukrainian  accession 
by  noon,  Friday,  June  17, 1994,  to 


Carolyn  Frank,  TPSC  Secretary,  Office 
of  the  U.S.  Trade  Representative,  Room 
414,  600  17th  Street  NW.,  Washington, 
DC  20506.  Non-confidential  information 
received  will  be  available  for  public 
inspection  by  appointment,  in  the  USTR 
Reading  Room,  600  17th  Street  NW., 
room  101,  Washington,  DC,  Monday 
through  Friday,  10  a.m.  to  12  noon  and 
1  p.m.  to  4  p.m.  For  an  appointment  call 
Brenda  Webb  on  202-395-6186. 

Business  confidential  information  will 
be  subject  to  the  requirements  of  15  CFR 
2003.6.  Any  business  confidential 
material  must  be  clearly  marked  as  such 
on  the  cover  letter  or  page  and  each 
succeeding  page,  and  must  be 
accompanied  by  a  non-confidential 
summary  tliereof. 

2.  Background 

The  GATT  Contracting  Parties  have 
established  Working  Parties  to  examine 
the  requests  by  Bulgaria,  Mongolia, 
Russia,  and  Ukraine  to  accede  to  the 
General  Agreement  pursuant  to  Article 
XXXIII  of  that  Agreement.  The  Working 
Parties  for  the  accessions  of  Bulgaria 
and  Mongolia  are  well  advanced  in  their 
work,  while  those  for  Russia  and  the 
Ukraine  were  only  recently  established 
and  have  not  yet  met.  These  Working 
Parties,  composed  of  interested  GATT 
members,  examine  applicant  countries’ 
foreign  trade  regimes  during  the  course 
of  several  meetings  and  ultimately 
submit  to  the  GATT  Council 
recommendations  that  may  include  a 
draft  Protocol  of  Accession  and  a 
schedule  of  tariff  and  nontariff 
concessions.  There  is  no  established 
timetable  for  the  accession  process.  The 
United  States  will  be  a  major  participant 
in  these  deliberations,  and  will  engage 
in  bilateral  negotiations  with  all  four 
countries  to  develop  the  terms  of  each 
country’s  accession  to  the  General 
Agreement  and  to  the  WTO.  These 
terms  will  be  contained  in  a  Protocol 
package  that  will  include  Protocol 
commitments  and  schedules  addressing 
market  access  issues  in  agriculture  and 
in  non-agricultural  goods.  The  Protocol 
package  could  also  include  a  schedule 
of  commitments  in  services  and 
additional  commitments  on  internal 
supports  and  export  subsidies  in 
agriculture  required  by  WTO  provisions. 

The  Protocol  of  Accession  tnat  each 
country  negotiates  with  the  GATT 
Contracting  Parties  will  set  forth  the 
agreed  terms  of  membership  in  the 
GATT  and  the  WTO,  based  on  the 
relationship  of  the  foreign  trade  regime 
of  each  country  to  the  Articles  of  the 
General  Agreement  and  the  WTO. 
Aspects  of  the  foreign  trade  regime  that 
are  normally  examined  in  such 
negotiations  include:  application  of 
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most-favored-nation  treatment  and 
national  treatment  to  imports  from  other 
GATT  contracting  parties,  licensing 
requirements,  quantitative  trade 
restrictions,  subsidy  practices  as  they 
affect  trade,  non-tariff  charges  and  taxes, 
customs  valuation  and  classification 
procedures,  transparency  in  trade 
regulation  and  administration,  and  state 
trading  practices  and  monopolies.  The 
Working  Party  will  want  to  receive 
information  from  each  of  the  four 
countries  concerning  trade  in  services, 
intellectual  property  protection,  trade- 
related  investment  measures, 
agricultural  supports  and  subsidies,  and 
sanitary  and  ph^osanitary 
requirements. 

In  addition,  as  part  of  the  accession 
process,  each  of  these  countries  will 
conduct  bilateral  negotiations  with 
interested  GATT  members  to  formulate 
schedules  of  tariff  and  non-tariff 
concessions  in  agriculture,  goods,  and 
services  that  will  become  part  of  the 
terms  of  GATT/WTO  accession 
contained  in  the  Protocol  package. 

These  concessions  will  consist  of 
agreement  by  the  acceding  countries  to 
bind  against  increase  the  tariff  and  non¬ 
tariff  terms  of  market  access  applied  to 
certain  imports.  Such  concessions 
restrict  their  ability  to  block  trade 
though  non-tariff  means  or  to  increase 
the  tariff  rate  applied  to  those  items 
without  offering  appropriate 
compensatory  tariff  concessions  on 
other  items.  The  rates  of  duty  and  other 
conditions  of  market  access  for 
agriculture,  goods,  and  services 
negotiated  bilaterally,  as  well  as  all  the 
other  protections  of  GATT  Articles  and 
the  WTO,  will  apply  to  the  trade  of  all 
other  GATT  contracting  parties  and 
WTO  members  with  whom  these 
countries  have  GATT/ WTO  relations 
after  accession  or  with  whom  they  have 
other  Most-Favored-Nation  agreements. 

As  a  member  of  the  GATT/WTO, 
Bulgaria,  Mongolia,  Russia,  and  Ukraine 
will  enjoy  a  multilateral  guarantee  of 
unconditional  most-favored-nation 
treatment  from  countries  with  which 
they  have  GATT  relations  that  is  more 
comprehensive  than  that  available 
through  bilateral  agreements.  The 
bindings  on  tariffs  and  certain  nontariff 
measures  maintained  in  the  schedules 
of  other  members  of  the  GATT  and  the 
WTO  that  have  formal  GATT/ WTO 
relations  with  these  four  countries  will 
be  extended  to  their  exports  as 
obligations,  first  under  the  GATT,  and 
potentially  under  the  WTO.  They  will 
also  have  recourse  to  GAIT/WTO 
procedures  to  protect  themselves  from 


unfair  or  unreasonable  trade  actions  by 
these  countries. 

In  return  for  these  benefits,  each 
country  acceding  to  GATT/WTO  will  be 
expected  to  grant  similar  benefits  to  the 
trade  of  other  GATT/ WTO  members,  to 
conduct  its  trade  policies  in  accordance 
with  the  rules  set  out  in  the  General 
Agreement  and  the  WTO,  and  to 
establish  its  own  schedules  of  tariff  and 
non-tariff  commitments  and 
concessions. 

Authority:  15  CFR  2002.2 
Frederick  L.  Montgomery, 

Chairman,  Trade  Policy  Staff  Committee. 

(FR  Doc.  94-12200  Filed  5-18-94;  8;45  am] 
BILUNG  CODE  3190-01-M 


Identification  of  Foreign  Countries 
That  Deny  Adequate  and  Effective 
Intellectual  Property  Protection  or 
Market  Access  to  Persons  That  Rely 
on  Intellectual  Property  Protection 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  identification  of 
foreign  countries  that  deny  adequate 
and  effective  intellectual  property 
protection,  or  deny  fair  and  equitable 
market  access  to  persons  who  rely  on 
intellectual  property  protection, 
pursuant  to  section  182(a)  and  section 
182(e)  of  the  Trade  Act  of  1974,  as 
amended  (Trade  Act). 

SUMMARY:  Pursuant  to  section  182(a)  of 
the  Trade  Act  (19  U.S.C.  2242),  the 
USTR  has  identified  36  countries  that 
deny  adequate  and  effective  intellectual 
property  protection  or  deny  fair  and 
equitable  market  access  to  persons  who 
rely  on  intellectual  property  protection. 
Three  trading  partners,  Argentina,  China 
and  India,  were  identified  as  presenting 
particularly  serious  problems  requiring 
a  review  of  their  status  in  60  days;  six 
trading  partners  were  placed  on  the 
priority  watch  list;  and  eighteen  trading 
partners  were  placed  on  the  watch  list. 
Nine  other  countries  received  special 
mention.  No  countries  were  designated 
priority  foreign  countries  under  section 
182(a)(2)  of  the  Trade  Act. 

EFFECTIVE  DATE:  The  USTR’s 
identification  was  made  on  April  30, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Papovich,  Deputy  Assistant 
USTR  for  Intellectual  Property  (202) 
395-6864,  Keith  Kupferschmid,  Director 
for  Intellectual  Property  (202)  395-6864, 
or  Thomas  Robertson,  Assistant  General 
Counsel  (202)  395-6800. 


SUPPLEMENTARY  INFORMATION:  Section 
182(a)  of  the  Trade  Act  requires  the 
USTR  to  identify  foreign  countries  that 
deny  adequate  and  effective  protection 
of  intellectual  property  rights  or  that 
deny  fair  and  equitable  market  access 
for  persons  that  rely  on  intellectual 
property  protection.  From  among  these 
identified  foreign  countries,  the  USTR 
must  designate  as  “priority  foreign 
countries”  those  countries  whose  acts, 
policies  or  practices  are  the  most 
onerous  or  egregious  and  have  the 
greatest  adverse  impact  (actual  or 
potential)  on  relevant  U.S.  products. 
Countries  may  not  be  identified  as 
priority  foreign  countries  if  they  are 
engaged  in  good  faith  negotiations,  or 
making  significant  progress  in 
multilateral  or  bilateral  negotiations  to 
provide  adequate  and  effective 
protection  or  enforcement  of  intellectual 
property  rights. 

Although  the  USTR  identified  no 
priority  foreign  countries  in  the  1994 
special  301  review,  he  did  note  that 
Argentina,  China  and  India  presented 
particularly  serious  problems.  The 
USTR  stated  that  the  status  of  each  of 
these  countries  would  be  revisited  in  60 
days,  and  that  if  satisfactory  progress 
had  not  been  made  by  that  time,  they 
would  be  designated  priority  foreign 
countries. 

The  USTR  also  named  trading 
partners  to  the  administratively-created 
priority  watch  list  and  watch  list.  The 
trading  partners  named  to  the  priority 
watch  list  include  the  European  Union, 
Japan,  Korea,  Saudi  Arabia,  Thailand 
and  Turkey.  The  trading  partners  named 
to  the  watch  list  include  Australia, 
Chile,  Colombia,  Cyprus,  Egypt,  El 
Salvador,  Greece,  Guatemala,  Indonesia, 
Italy,  Pakistan,  Peru,  the  Philippines, 
Poland,  Spain,  Taiwan,  the  United  Arab 
Emirates,  and  Venezuela.  Four  of  these 
trading  partners — Egypt,  El  Salvador, 
Greece  and  the  United  Arab  Emirates — 
will  be  subject  to  out-of-cycle  reviews, 
which  are  formal  mid-year  reviews 
when  the  USTR  will  determine  v.helher 
the  problems  or  practices  that  resulted 
in  those  countries  being  placed  on  the 
list  have  been  addressed.  Finally,  the 
trading  partners  warranting  special 
mention  of  their  practices,  but  not 
warranting  placement  on  a  formal  list, 
include  Brazil,  Canada,  Germany, 
Honduras,  Israel,  Panama,  Paraguay, 
Russia  and  Singapore. 

Ira  S.  Shapiro, 

General  Counsel. 

[FR  Doc.  94-12199  Filed  5-18-94;  8:45  am) 
BILLING  CODE  3190-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  Act”  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  May  24,  1994, 
at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 


Compliance  matters  pursuant  to  2  U.S.C 
§437g 

Audits  conducted  pursuant  to  2  U.S.C 
§437g,  §  438(b),  and  Title  26,  U.S.C 
Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday,  May  26,  1994, 
at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 


Convention  Regulations;  Final  Rules  and 
Explanation  and  Justification  (continued 
from  meeting  of  May  11, 1994) 

Advisory  Opinion  1994—11:  Mr.  Alan  R. 

Kidston  of  FMC  Corporation 
Advisory  Opinion  1994-13:  Mr.  Peter 
Bagatelos  on  Behalf  of  Voter  Education 
Project 

Administratvie  matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  219—4155. 

Delores  Hardy, 

Administrative  Assistant. 

IFR  Doc.  94-12452  Filed  5-17-94;  3:22  pm] 
BILLING  CODE  671S-01-M 


Corrections 


Federal  Register 
Vol.  59,  No.  96 
Thursday,  May  19,  1994 


26343 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

48  CFRPart217 

Defense  Federal  Acquisition 
Regulation  Supplement;  Economy  Act 

Correction 

In  rule  document  94-10582  beginning 
on  page  22759,  in  the  issue  of  Tuesday 


May  3, 1994,  make  the  following 
corrections: 

On  page  22759,  in  the  third  column, 
under  SUMMARY,  in  the  seventh  line, 
“intragency”  should  read  “interagency”. 

On  the  same  page,  in  the  third 
column,  under  SUPPLEMENTARY 
INFORMATION,  under  the  heading  A. 
Background,  in  the  sixth  line, 
“intragency”  should  read  “interagency”. 

BILLING  CODE  15054)1 -D 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Lifeboat 
Survival  System 

Correction 

In  rule  document  94-9756  beginning 
on  page  19145,  in  the  issue  of  Friday, 
April  22, 1994,  make  the  following 
correction: 

On  page  19145,  in  the  third  column, 
under  DATES,  in  the  fifth  line,  “May  23, 
1994”  should  read  “June  21, 1994”. 

BILLING  CODE  1505-01-0 


Thursday 
Mav  19,  1994 


Part  II 

Department  of  the 
Interior 

Bureau  of  Indian  Affairs 

Jamestown  S’KIailam  Tribe  Liquor 
Control  Ordinance;  Notice 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Jamestown  S’KIallam  Tribe  Liquor 
Control  Ordinance 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM8,  and  in  accordance  with  the 
Act  of  August  15, 1953,  67  Stat.  586, 18 
U.S.C.  1161. 1  certify  that  Resolution  No. 
06-94,  the  Jamestown  S’KIallam  Tribe 
Liquor  Control  Ordinance  was  duly 
adopted  by  the  Jamestown  S'Klallam 
Tribe  on  February  22, 1994.  Tbe 
Ordinance  provides  for  the  regulation  of 
the  activities  of  the  manufacture, 
distribution,  sale,  and  consumption  of 
liquor  in  the  area  of  Jamestown 
S’KIallam  Indian  Country. 

DATES:  This  Ordinance  is  effective  as  of 
May  19. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chief,  Branch  of  Judicial  Services, 
Division  of  Tribal  Government  Services, 
1849  C  Street  NW.,  MS  2611-MIB, 
Washington,  DC  20240-4001;  telephone 
(202)  208-4400. 

SUPPLEMENTARY  INFORMATION:  The 
Jamestown  S’KIallam  Tribe.  Resolution 
No.  06-94,  Jamestown  S’KIallam  Tribe 
Liquor  Control  Ordinance  is  to  read  as 
follows; 

Jamestown  S'Klallam  Tribe,  Tribal  Liquor 
Control  Ordinance,  Ordinance  #01-94. 

Part  I  Policy  and  Definitions 

Section  1 . 1  Public  Policy  Declared 

This  Ordinance  shall  be  cited  as  the 
“Jamestown  S’KIallam  Tribal  Liquor 
Control  Ordinance”.  Under  the  inherent 
sovereignty  of  the  Jamestown  S’KIallam 
Tribe,  this  ordinance  shall  be  deemed 
an  exercise  of  the  Tribe’s  power  for  the 
protection  of  the  welfare,  health,  peace, 
morals  and  safety  of  the  people  of  the 
Tribe.  It  is  further  the  tribe’s  policy  to 
assure  that  any  transaction,  importation, 
sale  or  consumption  involving  an 
alcoholic  beverage,  while  within  the 
Tribe’s  jurisdiction,  shall  occur  in  strict 
compliance  with  this  Ordinance,  the 
laws  of  the  United  States  and  where 
applicable,  the  State  of  Washington. 

Section  1 .2  Definitions 

(a)  Alcoholic  Beverage:  Shall  mean 
any  intoxicating  liquor,  beer,  or  any 
wine,  as  defined  under  the  provisions  of 
this  Ordinance  or  other  applicable  law. 


(b)  Council:  Shall  mean  the  Tribal 
Council  of  the  Jamestown  S’KIallam 
Tribe. 

(c)  Legal  Age:  Shall  mean  the  age 
requirements  as  defined  in  part  11, 
section  2.1. 

(d)  Liquor  Store:  Shall  mean  any  store 
establi.shed  by  the  Tribe  for  the  sale  of 
alcoholic  beverages  or  any  entity 
licensed  by  the  Tribe  to  sell  alcoholic 
beverages. 

(e)  On-Site  Dealer:  Shall  mean  the 
Jamestown  S’KIallam  Tribe  or  duly 
authorized  licensee  when  it  sells,  or 
keeps  for  sale,  any  alcoholic  beverage 
authorized  under  this  Ordinance  for 
consumption  on  the  premises  where 
sold. 

(0  On-Site  Sale:  Shall  meein  the  sale 
of  any  alcoholic  beverage  for 
consumption  only  upon  the  premises 
where  sold. 

(g)  Sale:  Shall  mean  the  transfer  of 
any  bagged,  bottled,  boxed,  canned  or 
kegged  alcoholic  beverage,  or  the 
serving  of  any  contents  of  any  bagged, 
bottled,  boxed,  canned  or  kegged 
alcoholic  beverage  by  any  means 
whatsoever  for  a  consideration  of 
currency  exchange. 

(h)  Transaction:  Shall  mean  any 
transfer  of  any  bagged,  bottled,  boxed, 
canned  or  kegged  alcoholic  beverage,  or 
the  transfer  of  any  contents  of  any 
bagged,  bottled,  boxed,  canned  or 
kegged  alcoholic  beverage  from  any 
liquor  store,  on-site  dealer  or  vendor  to 
any  person. 

(i)  Vendor:  Shall  mean  any  person 
employed  or  under  the  supervision  by 
and  of  a  liquor  store  or  on-site  dealer 
who  conducts  sales  or  transactions 
involving  alcoholic  beverages. 

Section  1.3  General  Prohibition 

It  shall  be  a  violation  of  tribal  law  to 
manufacture  for  sale,  sell,  offer,  or  keep 
for  sale,  possess,  transport  or  conduct 
any  transaction  involving  any  alcoholic 
beverage  except  in  compliance  with  the 
terms,  conditions,  limitations  and 
restrictions  specified  in  this  Ordinance. 

Section  1.4  Tribal  Control  of  Alcoholic 
Beverages 

The  council  shall  have  the  sole  and 
exclusive  right  to  authorize  the 
importation  of  alcoholic  beverages  for 
sale  or  for  the  purpose  of  conducting 
transactions  therewith,  and  no  person  or 
organization  shall  so  import  any  such 
alcoholic  beverage  into  the  Jamestown 
S’KIallam  Indian  Country  unless 
authorized  by  the  Council. 

Section  1.5  Community  Liquor  Store 

The  council  may  establish  emd 
maintain  anywhere  within  the 
Jamestown  S’KIallam  Indian  Country 


that  the  council  may  deem  advisable,  a 
community  liquor  store  or  stores  for  the 
sale  of  alcoholic  beverages  in 
accordance  with  the  provisions  of  this 
ordinance.  The  council  may  set  the 
prices  of  alcoholic  beverages  sold. 

Section  1.6  Community  On-Site  Dealer 

The  council  may  establish  and 
maintain  anywhere  within  the 
Jamestown  S’KIallam  Indian  Country 
that  the  council  may  deem  advisable,  a 
community  on-site  dealer  or  dealers  for 
storage  and  on-site  sale  of  alcoholic 
beverages  in  accordance  with  the 
provisions  of  this  Ordinance.  The 
council  may  set  the  prices  of  alcoholic 
beverages  sold. 

Section  1 . 7  State  of  Washington 
Licenses  and  Agreements 

The  council  or  operator  may  negotiate 
an  agreement  or  obtain  a  State  of 
Washington  liquor  license  for  any 
tribally  operated  establishment  that  sells 
alcoholic  beverages  or  conducts 
transactions  involving  alcoholic 
beverages  to  the  extent  required  by 
applicable  law  to  allow  the  tribe  to  sell 
liquor  in  Indian  Country  under  its 
control. 

Part  II  Compliance  With  the  Laws  of 
The  State  of  Washington 

Section  2. 1  Applicability  of  State  Law 

The  council  and  its  agents  shall  act  in 
conformity  with  state  laws  regarding  the 
sale  of  liquor  to  the  extent  required  by 
applicable  federal  law  including  18 
U.S.C.  1161. 

Section  2.2  Persons  Under  21  Years  of 
Age:  Restrictions 

The  council  shall  comply  with  the 
State  of  Washington  laws  regarding 
restrictions  on  those  persons  under  the 
age  of  21  years  in  any  Tribal 
establishment  operating  pursuant  to  the 
provisions  of  this  ordinance. 

Section  2.3  Restrictions  on  Intoxicated 
Persons 

No  tribally  operated  or  licensed 
establishment  shall  sell,  give,  or  furnish 
any  alcoholic  beverage  or  in  any  way 
allow  any  alcoholic  beverage  to  be  sold, 
given  or  furnished  to  a  person  who  is 
obviously  intoxicated. 

Section  2.4  Hours  and  Days  of  Sale 

No  tribally  operated  or  licensed 
establishment  shall  sell  or  furnish 
alcoholic  beverages  for  on-site  purposes 
during  hours  or  on  days  not  in 
compliance  with  applicable  law. 
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Part  III  Tribal  Licensing  and 
Regulation 

Section  3.1  Power  to  License  and  Tax 

The  power  to  establish  tribal  licenses 
and  levy  taxes  under  the  provisions  of 
this  ordinance  is  vested  exclusively 
with  the  council.  If  tlie  council  enters 
into  any  agreements  with  the  state 
regarding  the  sale  of  liquor,  the 
agreement  shall  be  deemed  tribal  law. 

Section  3.2  Tribally  Owned 
Establishments 

The  council  can  issue  by  resolution 
an  appropriate  license  to  a  tribally 
owned  establishment  upon  determining 
the  site  for  the  establishment  and 
obtaining  the  necessary  licensing  or 
agreement  from  the  State  of  Washington. 

Section  3.3  License  of  Retail  Sales 

3.3.1  The  council  shall  have  the 
power  to  issue  licenses  to  any  tribal  or 
state  chartered  corporation,  individual 
or  partnership  or  other  entity  to 
undertake  any  sale  or  transaction  w'hich 
the  tribe  itself  has  the  power  to 
undertake  under  this  ordinance  for  the 
.sale  of  alcoholic  beverages  at  a  retail 
store. 

3.3.2  Applications  for  licenses  shall 
be  submitted  in  the  form  prescribed  by 
the  council  or  its  authorized  employees. 
The  council  may.  within  its  sole 
discretion  and  subject  to  the  conditions 
in  this  ordinance  issue  or  refuse  to  issue 


the  license  applied  for  upon  payment  of 
such  fee  as  the  council  may  prescribe. 

3.3.3  Every  license  shall  be  issued  in 
the  name  of  the  applicant  and  no  license 
shall  be  transferable  or  assignable 
without  the  written  approval  of  the 
council  nor  shall  the  licensee  allow  any 
other  person  or  entity  to  use  the  license 

3.3.4  The  council  may,  for  violations 
of  this  ordinance,  suspend  or  cancel  any 
license.  A  license  is  a  privilege  and  no 
person  shall  have  vested  rights  therein. 
Prior  to  cancellation  or  suspension  the 
council  shall  send  notice  of  its  intent  to 
cancel  or  suspend  the  license  to  the 
licensee. 

3.3.5  No  license  under  this 
ordinance  shall  be  for  a  period  longer 
than  one  year. 

Section  3.4  Regulations 

The  council  may,  consistent  with  this 
ordinance,  adopt  regulations  it  deems 
necessary  to  implement  this  ordinance. 

Part  IV  Construction 

Section  4. 1  Severability 

If  any  part  of  this  ordinance,  or  the 
application  thereof  to  any  party,  person, 
or  entity  or  to  any  circumstances,  shall 
be  held  invalid  for  any  reason 
whatsoever,  the  remainder  of  the  section 
or  ordinance  shall  not  be  affected 
thereby,  and  shall  remain  in  full  force 
and  effect  as  though  no  part  thereof  had 
been  declared  to  be  invalid. 


Section  4.2  Amendment  or  Repeal  of 
Ordinance 

This  ordinance  may  be  amended  or 
repealed  by  a  majority  vote  of  the 
council. 

Section  4.3  Sovereign  Immunity 

Nothing  in  this  ordinance  is  intended 
to  nor  shall  be  construed  as  a  waiver  of 
the  sovereign  immunity  of  the 
■Jamestown  S’Klallam  Tribe. 

Section  4.4  Effective  Date 

This  ordinance  shall  be  effective  upon 
the  date  that  the  Secretary  of  the  Interior 
certifies  this  ordinance  and  publishes  it 
in  the  Federal  Register. 

Section  4.5  Jurisdiction 

Notwithstanding  anything  in  this 
ordinance  to  the  contrary,  nothing 
herein  is  intended  to  nor  shall  be 
construed  as  a  grant  of  jurisdiction  from 
the  Jamestown  S’Klallam  Tribe  to  the 
State  of  Washington  beyond  that 
provided  by  applicable  law.  The  Tribe 
shall  operate  in  conformity  with  state 
law  and  tribal  law  to  the  extent 
provided  pursuant  to  18  U.S.C.  1161. 

Dated:  May  12, 1994. 

Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

|FR  Doc.  94-12157  Filed  5-18-94;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Continuation  of  Fiscal  Year  (FY)  1993 
Methodology  To  Establish  Fee  for 
Services  To  Support  FEMA’s  Offsite 
Radiological  Emergency  Preparedness 
(REP)  Activities 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  The  methodology  established 
by  FEMA’s  interim  rule,  44  CFR  part 
354,  published  in  the  Federal  Register 
on  July  1, 1993  (58  FR  35770),  for 
assessing  and  collecting  fees  from  U.  S. 
Nuclear  Regulatory  Commission  (NRC) 
licensees  for  services  provided  by 
FEMA  personnel  for  FEMA’s  REP 
Program  will  continue  in  effect  for  FY 
1994. 

DATES:  The  continuation  of  the 
methodology  established  by  the  interim 
rule,  44  CFR  part  354,  is  effective  for  FY 
1994  (October  1,  1993  to  September  30, 
1994). 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  H.  Vasta,  Chief,  Regulatory 
Services  Coordination  Unit, 
Preparedness,  Training,  and  Exercises 


Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-4570. 

SUPPLEMENTARY  INFORMATION:  As 
authorized  by  Public  Law  103-124  (107 
Stat.  1297),  a  fee  will  be  charged  to  NRC 
licensees  of  commercial  nuclear  power 
plants  for  all  site-specific  and  generic 
services  provided  by  FEfvlA  for  FEMA’s 
REP  program.  The  policy  and 
administrative  basis  for  determining  the 
fee  was  specified  in  FEMA’s  interim 
rule,  44  CFR  part  354.  All  funds 
collected  under  this  rule  will  be 
deposited  in  the  U.S.  Department  of  the 
Treasury  to  offset  appropriated  funds 
obligated  by  FEMA  for  its  REP  Program. 

The  hourly  user  fee  rate  for  FEMA 
personnel  is  established  on  the  basis  of 
the  methodology  set  forth  in  the 
referenced  FEMA  interim  rule  at  44  CFR 
354.4(a),  “Determination  of  costs  for 
FEMA  personnel,”  and  will  be  used  to 
assess  and  collect  fees  for  site-specific 
and  generic  services  rendered  by  FEMA 
personnel  during  FY  1994.  The 
methodology  provides  for  the 
determination  of  the  exact  FEMA 
personnel  hourly  rate  for  any  FY  at  the 
completion  of  that  FY. 

FEMA  will  issue  a  user  fee  billing  for 
the  first  half  of  FY  1994.  Since,  as 


described  above,  the  determination  of 
the  exact  FEMA  personnel  hourly  rate 
for  a  FY  cannot  be  calculated  until  the 
end  of  that  FY,  FEMA  will  use  the  FY 
1993  hourly  user  fee  rate  of  $122.88  for 
this  mid-year  billing.  Any  billing 
adjustments  necessary  after  calculating 
the  actual  hourly  rate  will  be  made  after 
the  end  of  FY  1994.  This  hourly  rate 
applies  to  charges  for  services  provided 
by  FEMA  personnel,  not  charges  for 
services  provided  by  FEMA  contractors. 
Charges  for  actual  costs  of  contractor 
services  will  be  in  accordance  with  the 
interim  rule  at  44  CFR  354.4(b),  except 
for  generic  contractor  charges,  for  the 
recovery  of  appropriated  funds 
obligated  for  the  Emergency 
Management  Planning  and  Assistance 
portion  of  FEMA’s  R^  Program  budget. 
The  interim  rule  methodology  precludes 
the  assessment  of  generic  contractor 
charges  under  part  354.4(b)  until  the 
end  of  the  Fiscal  Year.  Charges  under  44 
CFR  354.4(c)  will  be  assessed  and 
adjusted,  if  necessary,  at  the  end  of  the 
Fiscal  Year. 

Janies  Lee  Witt, 

Director. 

[FR  Doc.  94-12191  Filed  5-18-94,  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Ch.  I 

[Docket  No.  94N-0078] 

Medical  Devices;  Perlormcnce 
Standards  for  Electrode  Lead  Wires; 
Requests  for  Comments  and 
Information;  Public  Conference 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  notice  of  public  conference. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  einnouncing  its 
intent  to  establish  special  controls, 
including  the  promulgation  of 
performance  standards,  for  medical 
devices  that  use  electrode  lead  wires. 

The  agency  is  taking  this  action  because 
it  has  determined  that  special  controls 
are  needed  to  prevent  hazardous 
electrical  connections  between  patients 
and  electrical  power  sources.  FDA  is 
also  announcing  a  public  conference  on 
this  advance  notice  of  proposed 
rulemaking  (ANPRM).  FDA  will 
consider  any  comments  or  other 
information  received  in  response  to  this 
ANPRM  and  information  gleaned  from 
the  conference  when  proposing  the 
special  controls  for  devices  using 
electrode  lead  wires. 

DATES:  Written  comments  by  August  17, 
1994.  The  public  conference  will  be 
held  on  July  15, 1994,  from  8:30  a.m.  to 
5  p.m.  To  register  for  the  conference, 
please  contact  Sociometric,  Inc.  (address 
below)  by  June  24, 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857.  The 
public  conference  will  be  held  at  the 
Sheraton  Washington  Hotel,  2660 
Woodley  Rd.  NW.,  Washington,  DC 
20008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  ANPRM:  Marquita  B. 
Steadman,  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  2098 
Gaither  Rd.,  Rockville,  MD  20850, 
301-594-4765. 

Regarding  the  conference:  Kathy 
Pointer,  Sociometric,  Inc.,  8308 
Colesville  Rd.,  suite  550,  Silver 
Spring,  MD  20910,  301-608-2151 
or  301-608-3542  (facsimile). 


SUPPLEMENTARY  INFORMATION: 

1.  Background 

FDA’s  Center  for  Devices  and 
Radiological  Health  (CDRH)  issued  an 
alert  letter  in  June  1985  to 
manufacturers,  home  user  support 
organizations,  and  apnea  monitor  users, 
announcing  that  CDRH  had  received 
reports  of  one  death  and  two  electrical 
bums  that  occurred  when  imsupervised 
children  plugged  the  male  connector 
pins  of  the  electrode  lead  wires  from  a 
home  apnea  monitor  system  into  either 
alternating  current  (AC)  power  cords  or 
a  wall  outlet,  rather  than  into  the  patient 
cable  which  connects  to  the  monitor 
(Ref.  1).  In  that  letter,  the  agency 
announced  its  intention  to  embmk  on  a 
cooperative  effort  with  industry  and  the 
medical  profession  to  resolve  the 
problem  of  potential  electrical 
connection  between  patients  and 
electrical  power  sources.  FDA  also 
requested  each  manufacturer  to  evaluate 
its  device  for  potential  electrode  lead 
wire  and  patient  cable  hazards  and, 
when  necessary,  to  consider  design 
changes  to  preclude  insertion  of  lead 
wire  connectors  into  AC  power  cords 
and  outlets.  In  response,  manufacturers 
voluntarily  began  to  redesign  their  ‘ 
electrode  lead  wires  and  patient  cables 
for  home  apnea  monitors.  In  addition  to 
issuing  the  alert  letter,  CDRH’s  July 
1985  Medical  Devices  Bulletin  (a 
periodic  publication  that  is  distributed 
to  the  healthcare  community  and 
manufacturers)  was  devoted  in  great 
part  to  publicizing  the  lead  wire  hazard 
(Ref.  2). 

Since  1985,  FDA  has  cleared  for 
marketing  only  those  home  use  apnea 
monitors  with  patient  cables  and  lead 
wires  designed  to  prevent  unsafe 
electrical  connections.  This  protective 
design  has  also  been  required  for  all 
apnea  monitors  cleared  for  marketing 
since  1989,  whether  or  not  they  were 
intended  for  home  use.  Nonetheless, 
some  hospitals  continue  to  use  older 
\mits,  or  lead  wires  and  patient  cables 
from  other  devices,  which  do  not  have 
the  protective  design.  Even  with  the 
new  models,  it  may  be  possible  for  staff 
to  switch  patient  cables  and/or  lead 
wires,  thereby  creating  a  hazard. 

On  August  25, 1993,  a  12-day  old 
infant  being  monitored  for  apnea  was 
electrocuted  in  a  hospital,  in  Chicago, 
IL.  FDA’s  investigation  of  the  incident 
confirmed  that  the  patient  electrode 
lead  wires  were  unprotected. 
Specifically,  the  male  connector  pins 
were  not  protected  to  prevent  unsafe 
electrical  connections.  Although  the 
infant  apnea  monitor  involved  in  that 
incident  had  been  sold  vvdth  safety 
protected  lead  wires  and  patient  cable, 


an  unprotected  patient  cable  from 
another  manufacturer  and  unprotected 
lead  wires  from  a  third  manufacturer 
were  being  used  when  the  infant  was 
electrocuted. 

In  response  to  this  incident,  on 
September  3, 1993,  FDA  issued  a  safety 
alert  to  hospital  administrators,  risk 
managers,  and  pediatric  department 
directors,  warning  them  that  the  use  of 
unsafe  electrode  lead  wires  with  an 
apnea  monitor  may  be  dangerous  to  the 
patient,  and  may  be  in  violation  of 
section  518(a)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360h(a))  (Ref.  3).  FDA  included  in  the 
alert  a  number  of  recommendations  to 
help  prevent  these  accidents. 

(Jn  that  same  day,  FDA  also  sent  all 
apnea  monitor  manufacturers  a 
notification  letter  under  section  518(a) 
of  the  act  (Ref.  4).  Section  518(a)  of  the 
act  authorizes  the  agency  to  require  that 
notification  be  provided  when  it  is 
necessary  to  eliminate  an  unreasonable 
risk  of  substemtial  hcirm  to  the  public 
health  and  when  no  other  practicable 
means  is  available  under  the  act  to 
eliminate  such  risk.  FDA  determined 
that  manufacturer  notification  under 
section  518(a)  of  the  act  to  all  hospitals, 
clinics,  distributors,  and  suppliers  of 
apnea  monitors  was  necessary  to 
eliminate  the  unreasonable  risk  of  harm 
to  infants  and  other  apnea  monitor 
patients  from  unprotected  lead  wires 
and  patient  cables.  FDA  stated  that 
notification  should  include  replacement 
of  unprotected  lead  wires  and  patient 
cables,  and  that  a  warning  label  should 
be  permanently  affixed  to  all  monitors 
stating  that  unprotected  lead  wires  and 
patient  cables  should  not  be  used  with 
the  device  because  inappropriate 
electrical  connections  may  pose  an 
unreasonable  risk  of  adverse  health 
consequences  or  death.  FDA  also 
requested  manufacturers  of  all  apnea 
monitors  to  cease  further  distribution  of 
unprotected  lead  wires  and  patient 
cables.  On  September  20, 1993,  FDA 
issued  a  similar  letter  to  all  known 
manufactures  of  patient  cables  and  lead 
wires  (Ref.  5). 

FDA  also  has  received  reports  of 
injuries  associated  with  unsafe  lead 
wires  and  patient  cables  involving 
medical  devices  other  than  apnea 
monitors  (Ref.  6).  In  1986,  for  example, 
a  death  resulted  in  a  hospital  from 
electrocardiogram  (EGG)  lead  wires 
being  plugged  into  an  infusion  pump 
power  cord.  Similarly,  in  1990,  a  death 
occurred  when  neonatal  monitor  lead 
wires  were  inserted  into  a  pulse 
oximeter  power  cord.  FDA  has  receiv'ed 
additional  reports  of  similar  events  that 
resulted  in  electrical  shocks  and  burns 
to  patients.  The  agency  also  has 
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received  reports  of  ECG  monitor  lead 
wires  being  inserted  into  power  sources, 
causing  patient  in}uries.  Finally,  FDA 
has  received  one  report  of  patient  shock 
involving  an  electroencephalograph 
cable. 

Manufacturers  of  devices  other  than 
apnea  monitors  that  utilize  patient 
electrodes,  e.g.,  ECG,  have  been 
encouraged  by  various  organizations  to 
modify  their  lead  wires  so  that  they 
cannot  be  inserted  into  AC  power  cords 
or  outlets.  In  February  1987  and  May 
1993,  the  Emergency  Care  Research 
Institute  (ECRI)  issued  hazard  reports 
concerning  electrical  shock  hazards 
from  unprotected  lead  wires  and  patient 
cables  in  its  publication  “Health 
Devices”  (Ref.  7).  On  July  15, 1991,  the 
Underwriters  Laboratories  (UL) 
amended  its  Standard  for  Medical  and 
Dental  Equipment  (UL  544)  to  require 
patient-connected  lead  wires  to  be 
designed  to  avoid  connection  to 
electrical  power  sources.  This 
requirement  became  effective  on 
December  1, 1991  (Ref.  8).  In  March 
1993,  the  International  Electrotechnical 
Commission  (lEC)  published  a  standard 
for  ECG  machines,  including  a  safety 
requirement  for  leads  (601-2-25)  (Ref. 

9).  The  lEC,  as  well  as  the  Association 
for  the  Advancement  of  Medical 
Instrumentation  (AAMI),  are  in  the 
process  of  developing  a  standard  for  all 
leads.  There  is  also  an  existing  German 
standard  (DIN  42  802)  which  has  been 
adopted  by  some  U.S.  manufacturers  in 
their  design  of  safety  protected  lead 
wires  (ReL  10). 

On  December  28, 1993,  FDA  issued  a 
Public  Health  Advisory  to  hospital 
nursing  directors,  risk  managers,  and 
biomedical/clinical  engineering 
departments  for  distribution  to  all  units 
in  their  hospitals  and  outpatient  clinics, 
as  well  as  to  home  health  care  providers 
and  suppliers  affiliated  with  those 
facilities,  advising  them  of  the  hazards 
associated  with  use  of  electrode  lead 
wires  with  unprotected  male  connector 
pins.  (Ref.  11).  In  the  Public  Health 
Advisory,  FDA  expanded  the  scope  of 
its  September  3, 1993.  apnea  monitor 
safety  alert  to  include  all  devices  using 
patient  electrodes.  FDA  noted  that,  even 
though  manufacturers  have  changed  the 
design  of  their  devices  to  minimize  the 
potential  hazard,  some  facilities  are  still 
using  older  models  that  make  it  possible 
for  staff  to  switch  patient  cables  and/or 
lead  wires,  thus  creating  a  hazard.  FDA 
recommended  various  precautions  to 
prevent  the  use  of  unsafe  lead  wires  and 
patient  cables. 

II.  Revisions  Under  Consideration 

In  accordance  with  section  513(a)  of 
the  act  (21  U.S.C.  360c(a)).  FDA  has 


classified  medical  devices  intended  for 
human  use  into  one  of  three  regulatory 
classes,  i.e.,  class  i,  general  controls; 
class  II,  special  controls;  and  class  III, 
premarket  approval.  Classification 
depends  on  the  extent  of  control 
necessary  to  assure  the  safety  and 
effectiveness  of  each  device.  Apnea 
monitors,  as  well  as  many  other  medical 
devices  that  use  patient  electrodes,  are 
classified  into  class  II.  Class  II  devices 
are  devices  for  which  general  controls 
by  themselves  are  insufficient  to 
provide  reasonable  assurance  of  safety 
and  effectiveness  of  the  device,  and  for 
which  there  is  sufficient  information  to 
establish  special  controls  to  provide 
such  assurance  (see  21  CFR  860.3(c)(2)). 
Possible  special  controls  include  the 
issuance  of  performance  standards, 
postmarket  surveillance,  patient 
registries,  development  and 
dissemination  of  guidelines  (including 
guidelines  for  the  submission  of  clinical 
data  in  premarket  notification 
submissions  in  accordance  with  section 
510(k)  of  the  act  (21  U.S.C.  360(k)), 
recommendations,  and  other 
appropriate  actions  as  FDA  deems 
necessary  to  provide  such  assurance. 
(See  section  513(a)(1)(B)  of  the  act.) 

The  agency  recognizes  that,  despite 
efforts  to  eliminate  the  risk,  unprotected 
lead  wires  and  patient  cabling  systems 
are  still  distributed  by  some 
manufacturers  as  replacements  for 
existing  equipment,  and  may  also  be 
interchangeable  among  various  medical 
devices.  In  order  to  reduce  the  risks  to 
health  presented  by  these  devices,  the 
agency  is  considering  establishing 
special  controls  for  devices  that  use  lead 
wires.  The  agency  believes  these 
controls  should  include,  but  not  be 
limited  to,  the  development  of  a 
performance  standard. 

FDA  believes  that  the  development  of 
a  performance  standard  is  necessary  to 
reduce  or  eliminate  the  hazards  of 
unprotected  lead  wires  and  patient 
cables.  The  DIN  standard  is  a  design, 
rather  than  a  performance,  standard, 
and  may  be  too  restrictive  for 
application  to  all  devices.  While  the 
proposed  AAMI  and  lEC  standards  for 
all  leads  are  more  general,  they  are  not 
yet  completed.  Therefore,  the  agency  is 
considering  establishing  a  standard  that 
resembles  the  UL  standard.  The  agency 
will  consider  other  standards,  however, 
that  are  finalized  before  completion  of 
this  rulemaking  process.  FDA  is  also 
considering  revising  CDRH’s  Office  of 
Device  Evaluation’s  “blue  book”  to 
reflect  the  agency’s  policy  of  not 
clearing  for  marketing  unprotected  male 
pins  that  may  be  used  with  any  device 
with  patient  eledrodes. 


FDA  is  soliciting  comments  on  the 
issuance  of  a  performance  standard  that 
would  eliminate  the  risk  of  biuns  and 
death  associated  with  placing  an 
unprotected  electrode  lead  wire  directly 
into  a  power  source. 

FDA  is  soliciting  comments  on  all 
aspects  of  this  ANPRM,  and  specifically 
requests  comments  on  the  following 
issues: 

1.  The  current  extent  of 
manufacturing,  distribution,  and  use  of 
unprotected  patient  cables  and  electrode 
lead  wires  as  replacement  products. 

2.  Advantages,  if  any.  of  using 
unprotected  electrode  lead  wires  with 
particular  medical  devices. 

3.  The  devices,  if  there  are  any,  that 
cannot  accept  redesigned  electrode  lead 
wires  or  patient  cables. 

4.  Cost  to  manufacturers  and  the  user 
community  to  convert  to  protected 
electrode  lead  wires  and  patient  cables 
for  all  medical  devices. 

5.  Extent  of  substitution,  if  any,  of 
unprotected  nonmedical  electrode  lead 
wires  and  patient  cables,  for  use  as 
medical  device  electrode  lead  wires  and 
patient  cables. 

6.  Essential  components  of  a 
performance  stapdard  for  lead  wires  and 
patient  cables. 

7.  Viability  of  applying  a  performance 
standard  across  device  types. 

8.  Alternative  solutions  to  the  removal 
of  all  unprotected  electrode  lead  wires 
from  the  market,  such  as  banning  them 
under  21  CFR  part  895. 

III.  Public  Conference 

FDA,  the  Health  Industries 
Manufactures  Association,  and  the 
American  Hospital  Association  are 
sponsoring  a  public  conference  entitled 
“Unprotected  Patient  Cables  and 
Electrode  Lead  Wires”  to  be  held  on 
July  15, 1994.  The  purpose  of  the 
conference  is  to:  (1)  Focus  attention  on 
medical  devices  that  use  unprotected 
electrode  lead  wires;  (2)  bring  together 
patient  cable  and  lead  wire 
manufacturers,  device  manufactures, 
distributors,  users,  and  purchasers  to 
facilitate  understanding  of  the  electrode 
lead  wire  problem  and  possible 
solutions,  including  the  development  of 
performance  standards,  and  the 
announcement  of  new  regulatory  policy 
for  all  devices  that  use  patient 
electrodes;  (3)  solicit  industry  and  user 
input  concerning  FDA’s  intention  to 
develop  a  new  regulatory  framework  for 
devices  that  use  patient  electrodes;  (4) 
identify  the  extent  of  existing  and 
potential  design  and  user  problems, 
including  design  applicability  for 
specific  devices;  and  (5)  identify  the 
economic  impact  of  the  proposed 
solutions  to  these  problems. 
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IV.  Comments 

FDA  is  particularly  interested  in 
comments  from  inventors,  patient  cable 
and  lead  wire  manufactiuers,  device 
manufacturers,  purchasers,  and  users  of 
devices  that  use  electrode  lead  wires. 
Comments  from  other  interested 
individuals  or  groups  are  also  welcome. 
FDA  advises  that,  xmder  21  CFR 
10.30(d),  any  comments  submitted  in 
response  to  this  document  will  be 
included  under  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

Interested  persons  may,  on  or  before 
August  17, 1994,  submit  to  the  Dockets 
Management  Branch  (address  above), 
written  conunents  regarding  this 
ANPRM.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 


heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

V.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Form  letter  from  FDA  to  manufacturers, 
home  user  support  organizations,  and  apnea 
monitor  users,  June  1985. 

2.  Center  for  Devices  and  Radiological 
Health’s  Medical  Devices  Bulletin,  July  1985. 

3.  FDA’s  September  3, 1993,  Safety  Alert. 

4.  Section  518(a)  notification  letter  to 
apnea  monitor  manufacturers,  September  3, 
1993. 

5.  Section  518(a)  notification  letter  to 
patient  cable  and  lead  wire  manufacturers, 
September  20. 1993. 


6.  Information  from  FDA’s  medical  device 
reporting  (MDR)  data  base. 

7.  ECRI’s  publications,  “Health  Devices 
Alert,’’  February,  1979,  “Health  Devices,” 
May  1993. 

8.  Underwriters  Laboratories’  Standard  for 
Safety  Medical  and  Dental  Equipment  (UL 
544). 

9.  International  Electrotechnical 
Commissions’  Safety  Requirements  for 
Medical  Electrical  Equipment  (lEC  Standard 
601-1;  601-2-25). 

10.  German  DIN  Standard  42  802. 

11.  FDA  Public  Health  Advisory:  Unsafe 
Electrode  Lead  Wires  and  Patient  Cables 
Used  With  Medical  Devices,  December  28, 
1993. 

Dated;  May  12. 1994. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  94-12154  Filed  5-18-94;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  75 

RIN  1219-nAAII 

Safety  Standards  for  Underground 
Coal  Mine  Ventilation 

AGENCY:  Mine  Safety  and  Health 
Administration,  (MSHA)  Labor. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  revises 
stayed  provisions  of  the  Mine  Safety 
and  Health  Administration’s  existing 
safety  standards  for  ventilation  of 
underground  coal  mines.  The  proposal 
also  revises,  clarifies  or  reproposes 
certain  other  provisions  in  the  rule, 
includes  some  new  provisions,  and 
addresses  concerns  raised  during  public 
informational  meetings  and  later 
discussions. 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  18, 1994. 
Commenters  are  encouraged  to  send 
comments  on  a  computer  disk  along 
with  their  original  comments  in  hard 
copy. 

ADDRESSES:  Send  written  comments  and 
computer  disks  to  the  Mine  Safety  and 
Health  Administration,  Office  of 
Standards,  Regulations  and  Variances, 
room  631,  Ballston  Tower  No.  3,  4015 
Wilson  Boulevard,  Arlington,  Virginia 
22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  phone  (703)  235-1910. 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

This  proposal  contains  information 
collection  requirements  in  §§  75.312, 
75.342,  75.360,  75.363,  75.364  and 
75.382.  These  paperwork  requirements 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  The 
respondents  would  be  mine  operators. 
The  burden  hour  estimate  for  §  75.312 
includes  the  time  to  record  any  fan 
monitoring  system  malfunctions, 
electrical  or  mechanical  deficiencies  in 
the  monitoring  system  and  any  sudden 
increase  or  loss  in  mine  ventilating 
pressure,  the  time  for  recording  main 
mine  fan  defects  that  are  corrected  and 
for  the  mine  foreman  and  mine 
superintendent  to  countersign  the 
record.  The  burden  hour  estimate  for 
§  75.342  includes  the  time  to  develop  a 
written  maintenance  program,  to  record 
the  calibration  tests  and  to  file  the 


record.  The  burden  hour  estimate  for 
§  75.360  includes  the  expanded 
examination  time  and  the  time  for  the 
mine  superintendent  to  countersign  the 
records.  The  burden  hour  estimates  for 
§  75.362  includes  the  expanded 
examination  time.  The  burden  hour 
estimate  for  §  75.363  includes  the  time 
for  recording  the  hazard,  the  corrective 
action  taken,  tlie  certified  person 
initialing  the  record,  the  mine  foreman 
and  mine  superintendent 
countersigning  the  record  and  for  filing 
the  record.  The  burden  hour  estimate  for 
§  75.364  includes  the  time  for  the  mine 
superintendent  to  countersign  the 
records.  The  burden  hour  estimate  for 
§  75.382  includes  the  time  for  recording 
the  results  of  the  examination,  for  the 
mine  foreman  and  the  mine 
superintendent  to  countersign  the 
record,  and  for  filing  the  record.  The 
information  collected  would  be  used  by 
MSHA  to  assess  compliance  with  the 
proposed  requirements.  The  information 
collection  requirements  contained  in  the 
proposal  are  discussed  below'. 

Proposed  §  75.312(g)(1)  would  require 
that  the  records  of  all  defects  found 
during  the  daily  fan  examination  be 
made  by  the  end  of  the  shift  on  w’hich 
the  examination  is  made.  The  record 
would  be  made  in  a  state-approved  book 
or  in  a  bound  book  with  sequential 
machine-numbered  pages. 

Proposed  paragraph  (g)(2)(i)  would 
require  that  the  certified  copies  of  data 
produced  by  the  fan  monitoring  systems 
be  maintained  separate  from  other 
computer  generated  reports  or  data. 

Proposed  paragraph  (g)(2)(ii)  would 
require  that  a  record  be  made  of  any  fan 
monitoring  system  malfunction, 
electrical  or  mechanical  deficiency  in 
the  monitoring  system  and  any  sudden 
increase  or  loss  in  mine  ventilating 
pressure.  The  record  would  be  made  by 
the  end  of  the  shift  on  which  the  review 
of  the  data  is  completed  and  would  be 
made  in  a  state-approved  book  or  in  a 
bound  book  with  sequential  machine- 
numbered  pages. 

Proposed  paragraph  (g)(3)  would 
require  that  at  mines  permitted  to  shut 
down  main  mine  fans  under  §  75.311,  if 
a  pressure  recording  device  is  not  used, 
a  record  be  made  of  the  time  and  fan 
pressure  immediately  before  the  fan  is 
stopped,  and  after  the  fan  is  restarted 
and  the  fan  pressure  stabilizes.  The 
record  would  be  made  in  a  state- 
approved  book  or  in  a  bound  book  with 
sequential  machine-numbered  pages. 

Proposed  paragraph  (g)(4)  would 
require  that  a  record  of  the  results  of  the 
tests  be  made  by  the  end  of  the  shift  on 
which  the  monthly  test  of  the  automatic 
fan  signal  device  or  the  automatic 
closing  doors  is  completed.  Persons 


making  these  tests  would  record  the 
results  of  the  tests  in  a  state-approved 
book  or  in  a  bound  book  with  sequential 
machine-numbered  pages. 

Proposed  paragraph  (g)(5)  would 
require  that  the  records  required  under 
paragraphs  (g)(1)  through  (g)(4)  be 
countersigned  by  the  mine  foreman,  and 
the  mine  superintendent,  mine  manager, 
or  other  mine  official  to  whom  the  mine 
foreman  is  directly  accountable. 

MSHA  estimates  that  it  would  take 
about  4  minutes  for  the  mine  foreman 
and  mine  superintendent  to  countersign 
the  records  and  would  take  an 
additional  5  minutes  to  record  main 
mine  fan  defects  corrected  and  an 
additional  10  minutes  to  record  any  fan 
monitoring  system  malfunctions, 
electrical  or  mechanical  deficiencies  in 
the  monitoring  system  and  any  sudden 
increase  or  loss  in  mine  ventilating 
pressure.  The  total  estimated 
recordkeeping  burden  for  all  affected 
mines  would  be  29,608  hours  of  which 
large  mines  would  incur  9,657  hours 
and  small  mines  would  incur  19,951 
hours. 

Proposed  paragraph  §  75.342(a)(4)(ii) 
would  require  mine  operators  to 
develop  and  adopt  a  written 
maintenance  program  that  would  have 
to  be  made  available  for  inspection  by 
authorized  representatives  of  the 
Secretary  and  the  representative  of 
miners.  MSHA  estimates  that  it  would 
take  about  1  hour  to  develop  a  written 
maintenance  program. 

Proposed  paragraph  (a)(4)(iii)  would 
require  that  a  record  of  all  calibration 
tests  of  methane  monitors  be  made  in  a 
state-approved  book  or  in  a  bound  book 
with  sequential  machine-numbered 
pages. 

Proposed  paragraph  (a)(4)(iv)  would 
require  the  record  of  the  calibration  tests 
to  be  kept  for  one  year  from  the  date  of 
the  test  and  to  be  retained  at  a  surface 
location  at  the  mine  and  made  available 
for  inspection  by  authorized 
representatives  of  the  Secretary  and  the 
representative  of  miners. 

A  record  of  calibration  tests  would  be 
required  to  be  made  monthly  at  all 
mines.  MSHA  estimates  that  it  would 
take  about  5  minutes  to  complete  a 
record.  The  total  estimated 
recordkeeping  burden  for  all  affected 
mines  that  concerns  developing  a 
written  maintenance  program  and 
maintaining  a  record  of  tests  would  be 
2,910  hours  of  which  large  mines  would 
incur  1,464  hours  and  small  mines 
would  incur  1,446  hours. 

Proposed  §  75.360(b)(3)  would  require 
a  preshift  examination  to  be  made  for 
sections  capable  of  producing  coal  by 
energizing  equipment  on  the  section. 
MSHA  estimates  that  this  would  affect 
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some  mines  and'take  up  to  an  additional 
hoim  per  examination. 

Proposed  paragraph  (f)  would  require 
that  a  record  of  the  results  of  each 
preshift  examination,  including  a  record 
of  hazardous  conditions  and  their 
locations  found  by  the  examiner  during 
each  examination  and  of  the  results  and 
locations  of  air  and  methane 
measurements,  be  made  in  a  book 
provided  for  that  purpose  on  the 
surface. 

The  record  would  be  made  by  either 
the  certified  person  who  made  the 
examination  or  by  a  person  designated 
by  the  operator.  If  the  record  is  made  by 
someone  other  than  the  examiner,  the 
examiner  would  be  required  to  verify 
the  record  by  initials  and  date.  A  record 
would  also  be  made  by  a  certified 
person  of  the  action  t^en  to  correct 
hazardous  conditions  found  during  the 
preshift  examination.  The  records 
would  be  countersigned  by  the  mine 
foreman,  and  by  the  mine 
superintendent,  mine  manager,  or  other 
mine  official  to  whom  the  mine  foreman 
is  directly  accountable.  The  record 
would  be  made  in  a  state-approved  book 
or  in  a  bound  book  with  sequential 
machine-numbered  pages.  MSHA 
estimates  that  it  would  take  about  2 
minutes  for  the  mine  superintendent  to 
countersign  the  records. 

The  total  estimated  recordkeeping 
burden  and  the  extended  examination 
time  for  all  affected  mines  would  be 
60,987  hours  of  which  large  mines 
would  incur  56,015  hours  and  small 
mines  would  incur  4,972  hours. 

Proposed  §  75.362(a)(1)  would  expand 
the  on-shift  examination  to  include 
sections  where  anyone  is  assigned  to 
work  during  the  shift,  such  as  those 
sections  where  maintenance  work  is 
performed.  In  addition,  proposed 
paragraph  (a)(2)  would  add  a  new 
requirement  for  on-shift  examinations  to 
be  conducted  to  assure  compliance  with 
the  respirable  dust  control  parameters 
specified  in  mine  ventilation  plans. 
MSHA  estimates  that  these  provisions 
will  expand  on-shift  examinations  by  up 
to  45  minutes.  MSHA  estimates  that  the 
total  burden  hours  related  to  expanding 
the  on-shift  examination  would  be 
111,434,  of  which  small  mines  would 
incur  18,007  hours  and  large  mines 
would  incur  93,427  hours. 

Proposed  §  75.363  would  require  that 
any  hazardous  conditions  discovered  be 
posted,  corrected  immediately,  and 
recorded.  Proposed  paragraph  (a)  would 
require  a  conspicuous  danger  sign  to  be 
posted  at  any  area  where  hazardous 
conditions  are  found.  The  hazardous 
condition  would  have  to  be  corrected 
immediately  and  only  persons 
designated  by  the  operator  to  correct  or 


evaluate  the  condition  would  be 
allowed  to  enter  a  posted  area. 

Proposed  paragraph  (b)  would  require 
that  a  record  including  a  description 
and  location  of  the  hazardous  condition 
and  the  corrective  action  taken  be  kept 
in  a  book  maintained  on  the  surface  at 
the  mine.  The  record  would  be  made  by 
the  completion  of  the  shift  on  which  the 
hazardous  condition  is  found.  This 
record  would  not  be  required  for  shifts 
when  no  hazardous  conditions  are 
found  or  for  hazardous  conditions  found 
during  the  preshift  or  weekly 
examinations  because  these 
examinations  have  separate 
recordkeeping  requirements. 

Proposed  paragraph  (c)  would  require 
that  the  record  be  made  by  either  the 
certified  person  or  by  a  person 
designated  by  the  operator.  If  the  record 
is  made  by  a  person  designated  by  the 
operator,  the  certified  person  would  be 
required  to  verify  the  record  by  initials 
and  date  by  or  at  the  end  of  the  shift  for 
which  the  examination  was  made.  The 
record  would  be  countersigned  by  the 
mine  foreman  and  by  the  mine 
superintendent,  mine  manager,  or  other 
mine  official  to  whom  the  mine  foreman 
is  directly  accountable.  The  record 
would  be  made  in  a  state-approved  book 
or  in  a  bound  book  with  sequential 
machine-numbered  pages. 

Proposed  paragraph  (d)  would  require 
that  the  record  be  retained  at  a  surface 
location  at  the  mine  for  at  least  one  year 
and  be  made  available  for  inspection  by 
authorized  representatives  of  the 
Secretary  and  the  representative  of 
miners. 

Under  the  existing  rule,  the 
recordkeeping  requirement  for  on-shift 
examinations  was  included  in 
paragraph  (g)  of  §  75.362  and  the 
requirement  for  retention  was  in 
paragraph  (h).  Under  the  proposal, 
paragraphs  (g)  and  (h)  are  removed  from 
§  75.362  and  transferred  to  paragraphs 
(c)  and  (d)  of  §  75.363.  As  the 
requirement  would  remain  the  same, 
there  would  be  no  change  in  the 
paperwork  burden  associated  with  the 
recordkeeping  for  on-shift  examinations. 
However,  this  recordkeeping 
requirement  would  be  new  for 
hazardous  conditions  found  during 
supplemental  examinations  and  at  times 
when  an  on-shift  examination  would 
not  be  required.  This  recordkeeping 
requirement  would  also  be  new  for 
hazardous  conditions  found  during  the 
examination  following  a  main  mine  fan 
stoppage  of  15  minutes  or  longer 
(75.313). 

MSHA  estimates  that  a  record  of 
hazardous  conditions  found  during 
supplemental  examinations  would  be 
made  about  24  times  a  year  at  each  large 


mine  and  about  4  times  a  year  at  each 
small  mine.  MSHA  further  estimates 
that  it  would  take  about  5  minutes  to 
complete  a  record  and  an  additional  7 
minutes  for  the  certified  person  to 
initial  and  the  mine  foreman  and  mine 
superintendent  to  coimtersign  the 
record.  The  total  estimated 
recordkeeping  burden  for  all  affected 
mines  would  be  4,092  hours,  of  which 
large  mines  would  incur  3,514  hours 
and  small  mines  would  incur  578  hours. 

In  addition,  MSHA  estimates  that  a 
record  of  hazardous  conditions  found 
during  an  examination  following  a  main 
mine  fan  stoppage  of  15  minutes  or 
longer  would  be  made  about  100  times 
a  year  at  large  mines  and  100  times  a 
year  at  small  mines.  MSHA  further 
estimates  that  it  would  take  about  5 
minutes  to  complete  a  record  and  an 
additional  4  minutes  for  the  mine 
foreman  and  mine  superintendent  to 
countersign  the  record.  The  total 
estimated  recordkeeping  burden  for  all 
affected  mines  would  be  28  hours,  of 
which  large  mines  would  incur  14  hours 
and  small  mines  would  incur  14  hours. 

Proposed  §  75.364(b)  would  require 
an  examination  for  hazardous 
conditions  and  for  noncompliance  w'ith 
mandatory  safety  or  health  standards 
that  could  result  in  a  hazardous 
condition  to  bo  made  weekly  by  a 
certified  person. 

Proposed  paragraph  (h)  would  require 
that  at  the  completion  of  any  shift 
during  which  a  portion  of  a  weekly 
examination  is  conducted  a  record  be 
made  of  the  results  of  each  weekly 
examination,  including  a  record  of 
hazardous  conditions,  their  locations 
found  by  the  examiner  during  each 
examination,  the  corrective  action 
taken,  and  the  results  and  location  of  air 
and  methane  measurements.  The  record 
would  be  made  by  the  person  making 
the  examination  or  a  person  designated 
by  the  operator.  If  made  by  a  person 
other  than  the  examiner,  the  examiner 
would  be  required  to  verify  the  record 
by  initials  and  date.  The  record  would 
be  countersigned  by  the  mine  foreman 
and  by  the  mine  superintendent,  mine 
manager,  or  other  mine  official  to  whom 
the  mine  foreman  is  directly 
accountable.  The  record  would  be  made 
in  a  state-approved  book  or  in  a  bound 
book  with  sequential  machine- 
numbered  pages. 

MSHA  estimates  that  it  would  take 
about  2  minutes  for  the  mine 
superintendent  to  countersign  the 
record  and  an  additional  3  minutes  to 
record  noncompliance  with  mandatory 
safety  or  health  standards  that  could 
result  in  a  hazardous  condition.  The 
total  estimated  recordkeeping  burden 
for  all  affected  mines  would  be  5,457 
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hours,  of  which  large  mines  would 
incur  3,048  hours  and  small  mines 
would  incur  2,409  hours. 

Existing  §  75.382(c)  requires 
mechanical  escape  facilities,  including 
automatic  elevators,  to  be  examined 
weekly. 

Proposed  paragraph  (h)  would  require 
that  a  record  of  the  results  of  the 
examination  of  mechanical  escape 
facilities,  including  any  deficiency 
found  and  the  corrective  action  taken, 
be  made  at  the  completion  of  any  shift 
during  which  the  weekly  examination  is 
made.  The  record  would  be  made  by  the 
person  making  the  exeunination.  The 
record  would  be  countersigned  by  the 
mine  foreman  and  by  the  mine 
superintendent,  mine  manager,  or  other 
mine  official  to  whom  the  mine  foreman 
is  directly  accountable.  The  record 
would  be  made  in  a  state-approved  book 
or  in  a  bound  book  with  sequential 
machine-numbered  pages. 

Proposed  paragraph  (i)  would  require 
that  the  records  be  retained  for  at  least 
one  year  at  a  surface  location  at  the 
mine  and  made  available  for  inspection 
by  authorized  representatives  of  the 
Secretary  and  representative  of  miners. 

A  record  of  examinations  would  be 
required  to  be  made  weekly  at  all  mines 
that  would  be  governed  by  §  75.382. 
MSHA  estimates  that  it  would  take 
about  5  minutes  to  complete  a  record 
and  an  additional  4  minutes  for  the 
mine  foreman  and  mine  superintendent 
to  countersign  the  record.  The  total 
estimated  recordkeeping  burden  for  all 
affected  mines  would  be  3,360  hours,  of 
which  large  mines  would  incur  3,300 
hours  and  small  mines  would  incur  60 
hours. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  these  burdens, 
to  Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  room  631,  Ballston  Tower  #3, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203,  and  directly  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Steve  Semenuk,  Desk 
Officer  for  MSHA,  room  3001,  New 
Executive  Office  Building,  Washington 
DC  20503. 

New  Technology  for  Recordkeeping 

As  the  complexity  of  mining  increases 
with  the  introduction  of  technological 
improvements  and  innovations,  MSHA 
foresees  that  electronic  storage  of 
records  in  computer  systems  could 
enhance  health  and  safety  by  facilitating 
rapid  access  to  critical  information  by 
individuals  with  the  authority  and 
responsibility  to  direct  or  redirect 


resources  to  correct  potentially  unsafe 
or  unhealthy  conditions.  Records 
electronically  stored  also  could  facilitate 
trend  analysis,  allowing  for  earlier 
detection  and  correction  of  potential 
hazards.  In  addition,  the  efficiency  of 
accessing  various  records  at  a  desktop 
computer  workstation  could  promote  a 
more  integrated  and  effective  approach 
to  mine  safety  and  health. 

MSHA  is  considering  allowing 
electronic  storage  of  the  records  and 
certifications  required  by  this  proposed 
rule.  Although  the  Agency  envisions 
tliat  such  storage  would  most  likely  be 
on  a  personal  computer  at  the  mine  site, 
central  storage  of  the  records  would  not 
be  precluded  as  long  as  immediate 
access  to  those  records  at  the  mine  site 
were  available.  The  use  of  electronic 
media  for  storage  of  such  records  would 
have  to  be  accessible,  secure,  verifiable, 
and  provide  for  necessary  backups. 
MSHA  would  require  both  the 
availability  of  immediate  screen  viewing 
of  the  information  and  the  availability  of 
a  hard  copy  printout  within  1  hour  of 
a  request  by  MSHA  or  an  authorized 
representative  of  miners.  The  records 
would  have  to  be  kept  in  a  secure 
manner  that  would  preclude  alteration 
once  the  required  information  is 
correctly  entered.  MSHA  would  have  to 
be  able  to  verify  that  the  electronic 
signature  of  the  persons  required  to  sign 
or  countersign  such  records  is  authentic 
and  entered  in  a  timely  manner.  Finally, 
the  records  would  have  to  be 
periodically  backed-up  on  media 
separate  from  the  computer  so  that 
computer  failure  would  not  result  in  the 
loss  of  data.  Although  MSHA  has  not 
specifically  included  any  such 
provisions  in  this  proposal,  the  Agency 
requests  comments  on  the  storage  of 
records  on  electronic  media,  in 
particular  on  the  safeguards  necessary  to 
ensure  the  integrity  of  such  storage. 

11.  Background 

The  Mine  Safety  and  Health 
Administration  (MSHA)  is  proposing  to 
revise  the  definition  of  return  air  in 
§  75.301,  and  would  revise 
§§  75.310(a)(3).  (a)(4)  and  (c).  75.311(d). 
75.312(a),  (b)(1),  (c).  (d).  (g)(1).  (g)(3), 
(g)(4)  and  (h).  75.313(c)(2).  (c)(3). 
(d)(l)(i).  (d)(l)(ii)  and  (d)(2).  75.321(a). 
75.323(b)(l)(ii).  (c)(1),  and  (d)(2)(i). 
75.333(a).  (b)(1),  (b)(3),  (b)(4)  and  (e)(1). 
75.334(e).  75.340(a),  75.342(a)(4). 
75.344(a)(1),  75.360(a),  introductory  text 
to  (b).  (b)(1).  (b)(3),  (b)(4).  (b)(6). 
introductory  text  to  (c),  (c)(1), 
introductory  text  to  (c)(3)  and  (f), 
75.362(a)(1).  (c)(1).  {d)(l)(iii).  and  (d)(2), 
75.364(a),  (b)  and  (h),  75.370(a)(3), 

(c)(1),  and  (f),  75.371(b),  (s),  (z)  and  (bb), 
75.372(b)(3).  75.380(d)(3),  (d)(4)(ii). 


(d)(5),  (f)  and  (i)(2)  of  its  existing  safety 
standards  for  ventilation  of 
underground  coal  mines.  MSHA  is  also 
proposing  to  redesignate  §  75.312(f)  as 

(f) (1),  and  paragraphs  (g)(2)  and  (g)(3)  as 

(g) (3)  and  (g)(4).  Section  75.344(b)(2) 
would  be  r^esignated  as  §  75.344(b)(3). 
Existing  §  75.360(e)  would  be  removed 
and  (f)  through  (h)  would  be 
redesignated  as  (e)  through  (g).  Existing 
§  75.362(a)(2),  (g)  and  (h)  would  be 
removed  and  (d)(l)(i)  and  (d)(l)(ii) 
would  be  redesignated  as  (d)(l)(ii)  and 
(d)(l)(iii).  Existing  §  75.370(b)(1) 
through  (f)  would  be  redesignated  as 
(c)(1)  through  (g).  MSHA  is  further 
proposing  to  add  new  §§  75.312(f)(2), 
(g)(2),  and  (g)(5).  75.320(e).  75.330(c). 
75.333(h),  75.344(b)(2)  and  (e), 
75.360(b)(8)  through  (b)(10), 

75.362(a)(2),  (d)(l)(i)  and  (g).  75.363, 
75.370(b),  75.372(b){19)  and  (b)(20), 
75.380(d)(4)(iii).  75.380(f)(2)  and  (f)(6) 
and  75.382(^,  (h)  and  (i).  New 
introductory  text  would  be  added  to 

§  75.388(c),  and  new  introductory  text 
would  be  added  to  §  75.389(c).  These 
revisions  are  proposed  in  accordance 
with  section  101  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977,  30  U.S.C. 
811. 

On  May  15, 1992,  MSHA  published  a 
notice  in  the  Federal  Register  revising 
its  safety  standards  for  ventilation  of 
underground  coal  mines  (57  FR  20868). 
To  assure  that  mine  operators  could 
effectively  plan  and  implement 
necessary  changes,  MSHA  delayed  the 
effective  date  of  the  final  rule  from 
August  16, 1992,  to  November  16, 1992 
(57  FR  34683). 

Through  discussions  with  the  mining 
community,  the  Agency  became  aware 
of  potentid  problems  that  could  arise 
through  the  implementation  of 
§§  75.344(a)(1)  and  75.313.  MSHA 
therefore  initially  stayed  these  two 
provisions  until  July  1, 1993,  (57  FR 
53856)  extended  the  stay  until  July  1, 
1994  (58  FR  31908),  and  has  extended 
the  stay  until  the  completion  of  this 
rulem^ng  (59  FR  18485).  Sections 
75.314,  75.315  and  75.345  are  in  effect 
during  the  duration  of  the  stay.  As 
proposed,  §  75.313  would  revise 
paragraphs  (c)(2),  (c)(3).  (d)(l)(i), 
(d)(l)(ii)  and  (d)(2)  of  stayed  §  75.313 
and  delete  interim  §§  75.314  and  75.315. 
Also  as  proposed,  §  75.344(a)(1)  would 
revise  stayed  §  75.344(a)(1)  and  delete 
interim  §  75.345.  Section  75.344(a)(1) 
was  stayed  to  determine  whether 
requiring  all  compressors  to  be  located 
in  a  noncombustible  structure  or  area 
could  create  a  fire  hazard  due  to 
overheating. 

Section  75.313  was  stayed  to  further 
consider  the  effect  of  fan  stoppages  in 
certain  mines.  As  written,  the  standard 
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would  have  allowed  circuits  and 
equipment  used  to  withdraw  persons 
from  the  mine  to  remain  energized  until 
the  persons  are  withdrawn.  The  Agency 
is  concerned  that  under  some 
conditions  methane  could  migrate  into 
haulageways  after  a  fan  stoppage.  This 
could  result  in  a  hazard  if  all 
underground  electrical  circuits  are  not 
promptly  deenergized  and  all 
mechanized  equipment  is  not  shut  off. 

On  November  16, 1992,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  (D.C.  Circuit)  issued 
an  order  staying  the  application  of  the 
air  quality  standards  for  oxygen  and 
carbon  dioxide  at  30  CFR  75.321(a). 
MSHA  is  continuing  to  litigate  this 
application  of  the  standard.  However,  in 
conformance  with  the  Court’s  order,  the 
Agency  has  suspended  indefinitely 
§  75.321(a)  and  redesignated  the  first 
sentence  of  previous  §  75.301  to  remain 
in  effect  as  §  75.321(c)  (57  FR  55457, 
November  25, 1992).  The  result  is  that, 
with  the  exception  of  bleeder  systems 
and  worked-out  areas,  the  Agency  is 
continuing  to  apply  the  oxygen  and 
carbon  dioxide  limits  to  all  areas  where 
persons  work  or  travel  as  in  previous 
§  75.301.  As  proposed,  §  75.321(a) 
would  revise  suspended  §  75.321(a)  and 
delete  interim  §  75.321(c). 

III.  Discussion  of  the  Proposed  Rule 
A.  General  Discussion 

Underground  coal  mine  ventilation 
affects  various  aspects  of  the  safety  and 
health  of  miners.  Proper  underground 
coal  mine  ventilation  is  necessary  to 
protect  against  mine  fires  and 
explosions  due  in  part  to  the  presence 
of  explosive  gases,  oxygen-deficient 
atmospheres,  and  accumulations  of 
other  harmful  gases  and  float  coal  dust. 
Ventilation  is  also  a  primary  method  of 
controlling  miners’  exposure  to 
respirable  dust  and  preventing  the 
development  of  pneumoconiosis  (black 
lung).  In  enacting  the  statutory 
ventilation  standards  of  the  Mine  Act, 
Congress  expressly  recognized  these  and 
related  dangers  associated  with 
inadequate  ventilation: 

[VJentilation  of  a  mine  is  important  not 
only  to  provide  fresh  air  to  miners,  and  to 
control  dust  accumulation,  but  also  to  sweep 
away  liberated  methane  before  it  can  reach 
the  range  where  the  gas  could  become 
explosive.  In  terms  then  of  the  safety  of 
miners,  the  requirement  that  a  mine  be 
adequately  ventilated  becomes  one  of  the 
more  important  safety  standards  under  the 
•  *  *  Act. 

S.  Rep.  No.  181,  95th  Cong.  1st  Sess.  41 
(1977),  reprinted  in  Senate 
Subcommittee  on  Labor,  Committee  on 
Human  Resources,  95th  Cong.,  2d  Sess., 


Legislative  History  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977,  at  629 
(1978). 

On  May  15, 1992,  the  Agency 
published  a  comprehensive  revision  of 
its  ventilation  standards  for 
underground  coal  mines.  Because  of  the 
scope  and  extensive  coverage  of  the  new 
standards,  the  Agency  held  a  series  of 
informational  meetings  across  the 
country  to  brief  the  mining  public  on 
the  provisions  of  the  new  rule.  As  a 
result  of  these  meetings  and  other 
comments  received  by  the  Agency  at 
meetings  with  industry  and  labor  groups 
relative  to  the  ongoing  litigation,  as  well 
as  its  own  review  of  the  application  of 
the  regulations,  MSHA  became  aware  of 
several  provisions  that  needed  to  be 
further  evaluated  and  analyzed.  In  many 
cases,  comments  received  were  verbal. 
Therefore,  any  references  in  this 
preamble  to  “comments”  or 
“commenters”  do  not  necessarily  mean 
either  written  or  formal  comments. 
Persons  wishing  to  formalize  comments 
made  during  public  meetings  or  other 
meetings  with  the  Agency  should 
submit  their  comments  as  a  part  of  this 
rulemaking. 

In  general,  the  proposed  standards 
specified  below  address  the  stayed 
provisions,  clarify  the  Agency’s  intent, 
refine  the  application  of  the  rule  in  light 
of  information  received,  and  more  fully 
address  the  recognized  precautions  and 
procedures  necessary  to  avoid  hazards 
associated  with  improper  ventilation  of 
underground  coal  mines.  Major  areas 
addressed  include:  examinations, 
including  preshift  examinations; 
recordkeeping  and  certification; 
involvement  of  the  representative  of 
miners  in  the  plan  approval  process; 
escapeway  dimensions;  equipment  in 
primary  escapeways  and  fire 
suppression  systems.  These  standards 
are  intended  to  fit  within  the 
comprehensive  structure  of  the 
ventilation  rule  now  in  effect. 

In  addition,  a  segment  of  the  mining 
community  has  asserted  that  certain 
provisions  concerning  the  installation 
and  removal  of  mechanized  mining 
equipment  were  promulgated  without 
the  benefit  of  adequate  comment.  The 
Agency  disagrees.  The  September  1 989 
explosion  at  the  William  Station  Mine 
in  Kentucky  demonstrates,  however, 
that  proper  ventilation  during  the 
installation  and  removal  of  mechanized 
mining  equipment  is  essential  and  can 
greatly  enhance  the  protection  provided 
to  miners  in  these  areas.  Therefore,  for 
the  purpose  of  receiving  and  giving  full 
consideration  to  all  pertinent  comments 
on  this  issue,  MSHA  is  reproposing  each 
provision  that  addresses  the  installation 
and  removal  of  mechanized  mining 


equipment,  and  is  soliciting  comments 
for  each.  The  section-by-section  portion 
of  the  preamble  discusses  each 
provision  affected  and  the  proposed  rule 
sets  out  the  reproposed  language. 

Since  publication  of  the  ventilation 
rule,  the  Agency  has  received  comments 
stating  that  Atmospheric  Monitoring 
Systems  (AMS)  should  be  permitted  to 
operate  by  battery  backup  during  fan 
stoppages  and  not  be  required  to  be 
intrinsically  safe.  The  commenters 
indicated  that  the  information  thus 
provided  by  the  AMS  would  assist  the 
operator  in  obtaining  information 
regarding  the  underground  conditions  of 
the  mine.  To  allow  the  battery  backups 
would  require  a  revision  of  §§  75.31 1(h) 
and  75.313(e).  The  Agency  solicits 
comments  on  the  merits  and  the  effect 
on  safety  of  allowing  battery  backups 
and  conditions,  such  as  low  methane 
levels,  that  must  exist  if  they  are 
permitted  to  be  used. 

Also,  since  publication  of  §  75.383, 
the  Agency  has  received  comments 
suggesting  that  older  miners  be  allowed 
to  individually  decline  participation  in 
escapeway  drills.  The  Agency  is  not 
proposing  any  revision  to  §  75.383; 
however,  comments  are  solicited  as  to 
the  appropriateness  of  providing  an 
option  which  would  allow  miners  to 
individually  “opt  out  ’  of  escapeway 
drills,  and  the  circumstances  under 
which  miners  would  be  permitted  to 
“opt  out.” 

The  Agency  solicits  comments  on  the 
specific  provisions  addressed  in  this 
proposal.  Comments  received  that  also 
address  other  provisions  will  be 
considered  to  the  extent  that  they 
address  the  issues  relevant  to  this 
proposal. 

B.  Section-by-Section  Discussion 
Section  75.301  Definitions 

Since  the  final  rule  became  effective 
on  November  16, 1992,  it  has  come  to 
the  attention  of  the  Agency  that  the 
§  75.301  definitions  of  intake  and  return 
air  are  being  interpreted  in  a  manner  not 
wholly  consistent  with  the  original 
intent.  Under  the  proposal,  the 
definition  of  return  air  would  be 
modified  to  more  clearly  convey  the 
intended  meaning. 

Instances  have  developed  where 
operators  desire  to  take  air  from  an 
intake  air  course  to  ventilate  shops, 
electrical  installations,  or  for  other 
purposes,  and  this  air  is  then  coursed 
directly  to  the  surface  and  is  not  used 
to  ventilate  working  places.  Under  one 
reading  of  the  existing  definition, 
because  this  air  has  not  ventilated  a 
working  place  or  a  worked-out  area,  the 
air  in  this  air  course  cannot  be 
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considered  return  air.  Therefore,  a 
violation  could  exist  in  that  the  air 
ventilating  the  shop,  compressor,  or 
electrical  installation  was  coiursed  into 
an  intake  rather  than  into  a  return  as 
required.  This  was  not  the  intent  of  the 
Agency  and  no  safety  benefit  is 
associated  with  such  a  result. 

Under  the  proposal,  the  definition  of 
return  air  would  be  modified  to  permit 
operators  to  designate  certain  air 
courses  as  return  air  courses  for  the 
purpose  of  ventilating  structures,  areas 
or  installations  that  are  required  to  be 
ventilated  to  return  air  courses  and  for 
ventilating  seals  when  this  air  will  not 
be  used  to  ventilate  working  places. 

Thus,  an  operator  wishing  to  split  air  off 
of  an  intake  for  the  purpose  of 
ventilating  shops,  electrical 
installations,  or  for  other  purposes, 
could  designate  the  air  course  into 
which  the  split  is  directed  as  a  return 
I  provided  the  air  in  the  air  course  would 
not  used  to  ventilate  working  places  or 
other  locations,  structures,  installations 
or  areas  required  to  be  ventilated  with 
intake  air. 

The  Agency  does  not  intend  that 
operators  routinely  redesignate  air 
courses  from  intake  to  return.  Should 
questions  arise  as  to  the  need  to 
redesignate  an  intake  as  a  return,  MSHA 
w'ill  be  available  for  consultation. 
Additionally,  in  order  that  all  interested 
parties  are  made  aware  of  the 
redesignation,  MSHA  is  proposing  to 
require  in  §  75.372,  Mine  ventilation 
map,  that  air  courses  that  are 
redesignated  finm  intake  to  return  for 
the  purposes  discussed  above  be  shown 
on  the  mine  ventilation  map. 

Section  75.310  Installation  of  Main 
Mine  Fans 

Main  mine  fans  provide  the  means  by 
which  mechanically  produced  pressure 
is  supplied  to  the  mine  ventilating 
current.  The  Agency  is  proposing  to 
revise  paragraphs  (a)(3),  (a)(4)  and  (c)  of 
§  75.310.  The  existing  standard  requires, 
in  part,  that  each  main  mine  fan  be 
installed  on  the  surface  in  an 
incombustible  housing  and  be 
connected  to  the  mine  opening  with 
incombustible  air  ducts.  Paragraph  (a)(3) 
of  existing  §  75.310  requires  that  each 
main  mine  fan  be  equipped  w’ith  an 
automatic  device  that  gives  a  signal 
when  the  fan  either  slows  or  stops.  The 
signal  from  this  device  is  to  be  placed 
so  it  can  be  seen  or  heard  by  a 
responsible  person  who  has  been 
designated  by  the  operator  and  w'ho  is 
always  on  duty  when  persons  are 
underground. 

During  informational  meetings  held 
w  ith  the  mining  community,  it  was 
suggested  to  the  Agency  that  the 


standard  should  be  clarified  in  two 
respects.  First,  it  was  stated  that  the 
provision  was  not  clear  as  to  whether 
the  signal  must  automatically  be  given 
at  a  surface  location  at  the  mine. 

Second,  the  Agency  was  asked  to  clarify 
whether  a  fan  monitoring  system  used 
in  lieu  of  a  circular  pressure  recorder  to 
monitor  fan  pressure  must  generate  a 
continuous  graph  or  chart. 

To  address  the  first  of  these  concerns, 
proposed  paragraph  (a)(3)  specifically 
would  require  the  signal  to  be  given  at 
a  surface  location  at  the  mine  where  it 
could  be  seen  or  heard  by  a  responsible 
person  designated  by  the  operator  who 
is  always  on  duty  wdien  persons  are 
underground.  Under  the  proposal,  two- 
way  communication  with  working 
sections  would  continue  to  be  required. 
The  requirement  would  be  extended  to 
include  established  locations  where 
persons  are  normally  assigned  to  work, 
such  as  belt  transfer  points  and  shops. 
This  requirement  is  consistent  with 
existing  Subpart  Q — Communications, 
but  may  require  the  installation  of  a 
limited  number  of  mine  phones  at 
locations  off  the  section.  Many  of  these 
locations  are  routinely  equipped  with 
two-way  communication  even  though  it 
is  not  required  by  the  existing  standard. 

It  is  not  intended  that  this 
communications  capability  be  provided 
in  areas  where  persons  are  assigned  to 
work  temporarily,  such  as  areas  where 
secondary  roof  support  is  being 
installed  or  where  rock  dust  is  being 
applied.  The  requirement  that  two-way 
communication  be  provided  to  locations 
where  persons  are  normally  assigned  to 
work  is  intended  to  assure  that  these 
persons  receive  prompt  notification  of 
fan  stoppages.  Because  these  work 
locations  are  off  the  section,  a  lack  of 
communication  capabilities  could  result 
in  delays  in  notification  and  therefore 
delays  in  withdrawal.  The  requirement 
that  the  signal  be  given  at  a  surface 
location  at  the  mine  is  not  intended  to 
preclude  the  signal  from  also  being 
given  elsewhere,  such  as  at  a  central 
office,  as  long  as  it  is  given  at  the  mine 
as  previously  discussed. 

The  existing  rule  requires  that  each 
main  mine  fan  be  equipped  with  a 
pressure  recording  device  or  a  main 
mine  fan  monitoring  system. 
Traditionally,  the  instrument  of  choice 
for  recording  fan  operating  pressure  has 
been  the  mechanical,  circular  pressure 
recorder.  As  the  name  implies,  this 
device  generates  a  record  of  the  fan 
pressure.  This  record  is  generated 
continuously  as  a  chart  that  is  replaced 
weekly.  Paragraph  (a)(4)  of  the  existing 
rule  specifically  refers  to  the  use  of  a  fan 
monitoring  system  as  an  alternative  to 
the  pressure  recorder.  The  proposal 


eliminates  this  reference  since  other 
means  of  continuously  monitoring  the 
fan  pressure  and  providing  a  record  may 
be  acceptable.  Relatively  recent 
advances  in  technology  have  permitted 
the  measmement  and  recording  through 
other  means.  This  proposed  provision 
would  permit  the  use  of  this  technology 
for  monitoring  main  mine  fan  pressure, 
provided,  as  proposed  in  paragraph 
(a)(4).  that  a  continuous  record  of  the 
pressure  is  maintained.  The  proposal 
would  require  tliat  when  a  pressure 
monitoring  device  is  used  in  lieu  of  a 
pressure  recording  device,  it  produce  a 
continuous  graph  or  chart  of  the  fan 
pressure.  A  hard  copy  of  the  continuous 
graph  or  chart  would  be  printed  at 
regular  intervals  of  not  more  than  7 
days.  The  generated  graph  or  chart 
would  be  required  to  correlate  fan 
pressure  to  the  time  and  date.  The  term 
“continuous”  refers  to  the  fi-equency 
with  which  the  device  polls  the  fan 
pressure  to  obtain  the  data.  It  is  tlie 
Agency’s  understanding  that  typical 
polling  frequency  is  on  tlie  order  of  a 
few  seconds.  MSHA  is  soliciting 
comments  as  to  an  appropriate  polling 
frequency  that  would  provide  a  record 
that  is  substantially  continuous. 

Records  of  the  fan  pressure  generated 
by  a  pressure  monitoring  de\^ce  would 
be  maintained  in  accordance  with 
existing  §  75.312(h).  That  is,  the  records 
would  be  maintained  at  a  surface 
location  at  the  mine  for  at  least  one  year 
and  would  be  made  available  for 
inspection  by  authorized  representatives 
of  the  Secretary  and  the  representative 
of  miners. 

In  addition  to  i>ermitting  fan 
monitoring  systems  to  be  used  as  a 
means  of  recording  fan  pressure,  the 
existing  rule  permits  the  use  of  other 
devices  for  measuring  fan  pressure 
under  certain  circumstances.  This 
exception  is  for  mines  permitted  to  shut 
down  main  mine  fans  as  approved  in 
the  ventilafion  plan.  As  explained  more 
fully  in  the  preamble  for  §  75.310(a)(4) 
of  the  existing  rule,  this  provision 
provides  a  compliance  alternative  for 
small  mines  that  normally  operate  only 
one  shift  a  day  and  do  not  have  sealed 
or  unsealed  worked-out  areas.  For  these 
mines,  the  existing  rule  allows  the  use 
of  a  pressure  measuring  device  if  the  use 
of  the  device  is  approved  in  the 
ventilation  plan  for  the  mine.  The 
proposal  would  continue  this  practice. 

Paragraph  (c)  of  the  existing  rule 
specifies  the  minimum  requirements  for 
a  fan  monitoring  system,  including  the 
parameters  that  a  fan  monitoring  system 
must  monitor  if  it  is  to  be  used  in  lieu 
of  the  daily  fan  check  required  by 
§  75.312.  The  Agency  continues  to 
support  the  use  of  these  systems  or  any 


26361 


Federal  Register  /  Vol.  59,  No.  96  /  Thursday,  May  19,  1994  /  Proposed  Rules 


other  techitology  effective  in  enhancing 
safety  but  believes,  based  on  comments 
received,  that  the  additional 
requirements  relative  to  the  use  of  these 
systems  are  warranted.  Specifically, 
commenters  suggested  that  the 
infOTmatioa  generated  by  fan  monitoring 
systems  be  provided  at  a  surface 
location  at  the  mine  where  a  responsible 
person  is  always  on  duty  when  perscms 
are  underground  and  that  this 
information  be  reviewed  by  mine 
management.  The  Agency  agrees  with 
these  suggestions  and  proposes  in 
paragraph  (c)  to  require  that  when  a  fan 
monitoring  system  is  used  in  lieu  of  the 
daily  fan  examination  required  by 
§  75.312  the  monitoring  system  would 
be  required  to  have  the  capability  of 
providing,  on  demand,  a  printout  of  the 
information  being  monitored.  This 
capabihty  is  intended  to  facilitate  the 
review  of  the  information  by  mine 
management  required  in  §  75.312(b). 

Additionally,  the  proposal  would 
require  in  paragraph  (c)(5)  that  the  fan 
monitoring  system  provide  monitoring, 
records,  printouts,  and  signals  at  a 
surface  location  at  the  mine  where  a 
responsible  person  designated  by  the 
operator  is  always  on  duty  and  where 
signals  from  the  monitoring  system  can 
be  seen  or  heard  while  anyone  is 
underground.  For  the  purpose  of  the 
standard,  a  responsible  person  would  be 
one  who  receives  the  signal  and  makes 
proper  notification.  As  with  the 
requirement  that  fan  stoppage  signals  be 
given  at  a  surface  location  at  the  mine, 
this  proposed  requirement  is  not 
intended  to  preclude  the  data  from  the 
fan  monitoring  sy'stem  from  also  being 
provided  elsewhere  as  long  as  it  is 
provided  at  the  surface  location  at  the 
mine.  Also,  as  with  the  requirement  for 
two-way  communication  at  the  location 
where  fan  stoppage  signals  are 
monitored,  the  propo^  would  require 
in  paragraph  (c)(5)  that  the  p«rsoa  at  the 
designated  surface  location  have  two- 
way  communication  with  working 
sections  and  would  extend  the 
requirement  to  established  locations 
where  persons  are  normally  assigned  to 
work,  such  as  belt  transfer  pmints  and 
shops.  This  re<piirement  is  consistent 
with  existing  Subpart  Q — 
Communications,  but  may  require  the 
installation  of  a  limited  number  of  mine 
phones  at  locations  off  the  section. 
Many  of  these  locatimis  are  routinely 
equipped  with  two-way  communication 
even  diough  it  is  not  required  by  the 
existing  standard.  It  is  not  intended  that 
this  conununications  capability  be 
provided  in  areas  where  persons  are 
assigned  to  work  tem{x>rarily,  such  as 
areas  where  secondary  roof  support  is 


being  installed  or  where  rock  dust  is 
being  applied. 

Section  75.311  Main  Mine  Fan 
Operation 

The  Agency  has  received  comments 
that  notification  of  mine  management 
officials,  having  sufficient  authority  to 
initiate  ccHrective  actions  is  needed  to 
assure  that  repairs  are  undertaken  and 
to  assure  continued  reliable  ventilation 
of  the  miiae.  Paragra^^  (d)  would  be 
revised  to  provide  for  immediate 
notification  of  the  mine  superintendent, 
assistant  mine  superintendent,  or  mine 
foreman  if  any  unusual  variance  in  the 
mine  ventilation  pressure  is  observed, 
or  if  an  electrical  car  mechanical 
deficiency  of  a  main  fan  is  detected.  The 
standard  would  require  appropriate 
action  or  repairs  to  be  instituted 
promptly.  The  Agency  would  expect 
that  any  necessary  arrangements  for 
repair  personnel  and  replacement  parts 
would  be  promptly  completed,  once  the 
problem  or  need  for  repair  was 
identified.  One  of  the  actions 
appropriate  to  an  imusual  variance  in 
pressure  would  be  an  immediate 
investigation  into  the  cause.  Notification 
of  mine  managmnent  is  intended  to 
assure  that  the  appropriate  actions  are 
taken  and  that  any  necessary  repairs  are 
completed  as  soon  as  possible.  Both  the 
requirement  for  notification  of  mine 
management  and  the  requirement  for 
prompt  initiation  of  corrective  actions 
were  included  in  the  previous 
regulation.  Although  no  change  was 
intended,  it  was  su^ested  that  these 
requirements  be  reinstated  so  as  to 
eliminate  any  possible  confusion  that 
might  exist.  Afier  reconsideration,  the 
Agency  agrees  that  the  existing  standard 
could  be  interpreted  contrary  to  the 
intent  and  therefore,  is  propo^g  the 
changes  discussed.  Since  the  current 
ventilation  standards  became  effective 
on  November  16, 1992,  questions  have 
arisen  concerning  the  operation  of  back¬ 
up  fans.  The  following  discussion  is 
intended  to  address  questions 
received  by  the  Agency. 

When  a  back-up  fan  operates  in  place 
of  the  main  mine  fan,  the  bacJc-up  f^an 
is  considered  to  be  a  main  mine  fan  and 
all  subpart  D  requirements  for  main 
mine  fans  are  applicable.  These 
requirements  include:  the  installation 
requirements  of  §  75.310,  the  operation 
requirements  in  this  §  75.311,  the 
examination  and  recordkeeping 
requirements  of  §  75.312,  and,  the 
unintentional  fan  stopp>age  requirements 
of  §  75.313,  which  would  apply  should 
a  back-up  fan  fail  while  persons  are 
underground. 

A  typical  back-up  fan  application  is 
where  a  back-up  fan  producing  an  air 


quantity  comparable  to  the  main  mine 
fan  is  substituted  upon  the 
unintentional  failure  of  the  main  mine 
fan.  Section  75.313  would  require 
withdrawal  of  the  miners  if  t^  backup 
fan,  or  main  mine  fan,  is  not  started 
within  15  minutes.  If  the  back-up  fen  is 
started  within  15  minutes,  however, 
normal  work  may  resume  after  an 
examination,  since  the  air  quantity 
would  be  provided.  An  example  would 
be  two  identical  fans  at  a  shaft  where 
one  operates  as  the  main  mine  fan  while 
the  other  is  available  to  back  up  the 
main  mine  fan.  T^ically,  the  usage  of 
these  fans  is  aftemated. 

Another  possible  application  is  a 
back-up  fan  producing  a  lesser  quantity 
than  the  main  mine  fan.  In  this  case, 
unless  the  main  mine  fan  can  be 
restored  to  operation  within  15  minutes, 
withdrawal  would  be  required  imder 
§  75.313.  After  withdrawal  is  complete, 
re-entry  could  be  permitted  and 
electrical  circuits  restored  as  provided 
through  the  approved  ventilation  plan. 
The  Agency  would  expect  operators  to 
rely  on  engineering  data  or  actual 
ventilation  survey  results  when 
developing  these  ventilation  plan 
provisions.  During  operation  of  the 
back-up  fan,  the  approved  ventilation 
plan  would  only  permit  activity  which 
is  related  to  maintaining  the  mine  in 
safe  condition.  This  work  could  include 
pumping,  urgent  roof  support 
installation,  or  other  safety-related 
work.  The  production  of  coal  under 
these  conditions  would  not  be  permitted 
unless  the  mine  were  adequately 
ventilated  and  a  new  ventilation  plan 
has  been  approved. 

Some  multiple-fan  ventilation 
systems  are  configured  such  that  if  one 
fan  fails,  reduced  air  quantities  continue 
to  ventilate  all  portions  of  the  mine  %ith 
no  potentially  hazardous  air  reversals 
occurring.  In  such  cases,  ventilation 
plan  provisicjns,  if  supported  by  data, 
could  be  developed  which  would  allow 
re-entry  for  the  purposes  discussed  in 
the  previous  paragraph.  This  activity 
would  be  limited  to  maintaining  the 
mine  in  safe  condition  until  the  full 
ventilation  system  is  restored  to 
operation. 

Under  existing  §  75.311(b)(1),  when  a 
main  mine  fan  is  stopp>ed  intentionally 
and  the  ventilating  quantity  of  the  main 
mine  fan  is  not  maintained  by  a  back¬ 
up  fan,  only  persons  necessary  to 
evaluate  the  effect  of  the  fan  steppage  or 
restart,  or  to  perform  maintenance  or 
rep>air  work  that  cannot  otherwise  be 
made  while  the  fan  is  operating,  are 
permitted  underground.  The 
maintenance  or  repair  work  which 
could  not  be  made  while  the  fan  is 
operating  is  limited  to  work  or  repair 
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which  would  endanger  the  safety  of  the 
worker  if  the  fan  were  operating. 
Examples  of  the  type  of  work  that  may 
not  be  possible  while  the  fan  is 
operating  could  include  maintenance  of 
the  fan,  repairs  or  adjustments  to 
ventilation  controls  immediately  inby 
the  fan  that  are  subject  to  high  pressure 
differentials,  and  coating  of  mine 
surfaces  immediately  inby  the  fan. 

These  examples  are  given  for  the 
purpose  of  facilitating  imderstanding 
and  are  not  considered  all-inclusive. 

While  the  Agency  is  proposing  to 
change  only  paragraph  (d)  of  existing 
§  75.311,  comments  are  specifically 
solicited  on  the  issues  discussed. 

Section  75.312  Main  Mine  Fan 
Examinations  and  Records 

The  Agency  would  revise  the  existing 
standard  in  a  number  of  respects.  Except 
in  certain  situations,  a  daily 
examination  of  the  main  mine  fains 
would  be  required  each  day  that  the 
mine  operates.  One  exception  would  be 
the  use  of  a  fan  monitoring  system  in 
accordance  with  §  75.312.  Requirements 
for  traiining,  recording  of  defects,  review 
of  fan  monitoring  data,  certifying  and 
countersigning  of  records  would  be 
added  to  the  rule.  Also,  the  standard 
would  allow  underground  power  to 
remain  energized  when  a  fan  is  shut 
down  for  testing  of  the  automatic 
closing  doors  and  fan  signal  device, 
provided  that  the  fan  is  restarted  within 
15  minutes,  and  would  permit  an 
alternative  means  of  testing  that  would 
not  require  stopping  the  fan. 

Proper  operation  of  main  mine  fans  is 
critical  to  mine  ventilation.  Paragraph 
(a)  of  the  proposed  rule,  like  the  existing 
standard,  requires  main  mine  fans  and 
associated  components,  including 
devices  used  to  measure  and  record 
pressure,  to  be  examined  at  least  once 
each  day  that  the  fan  operates,  unless  a 
functioning  fan  monitoring  system  is 
used.  However,  it  is  proposed  that  on 
any  day  when  no  one  goes  underground 
that  a  fan  examination  would  not  be 
required.  The  Agency  is  proposing  this 
approach  along  with  the  provision  that 
an  examination  of  the  fan  be  completed 
prior  to  anyone’s  entering  the  mine, 
including  certified  persons.  Such  an 
examination  would  assure  that  the  fan 
is  operating  properly.  The  Agency  does 
not  believe  that  any  hazard  can  be 
associated  with  not  examining  a  mine 
fan  if  no  one  goes  into  the  mine,  and 
solicits  comments  on  this  point. 

During  the  informational  meetings 
and  later  discussions,  the  Agency  was 
asked  to  clarify  the  qualifications  of  the 
person  designated  by  the  operator  to 
make  daily  fan  examinations  or  the 
weekly  fan  examination  in  the  case  of 


mines  using  fan  monitoring  systems.  It 
continues  to  be  the  position  of  the 
Agency  that  persons  assigned  to  make 
this  or  any  other  examination  must  be 
capable  of  making  an  adequate 
examination;  that  is,  an  examination  in 
a  manner  that  assures  the  protection 
sought  by  the  standard.  For  this  reason, 
and  to  address  the  concerns  raised,  the 
proposal  would  adopt  the  words  of  the 
regulation  in  effect  prior  to  November 
16, 1992,  §  75.300-4(a),  and  require  in 
paragraphs  (a)  and  (b)(1)  that  main  mine 
fans  be  examined  by  trained  persons 
designated  by  the  operator.  Since  the 
purpose  of  the  examination,  as  stated  in 
the  proposed  standard,  is  to  assure  the 
electrical  and  mechanical  reliability  of 
the  fan,  the  training  that  the  examiner 
receives  should  be  focused  on  the 
electrical  and  mechanical  functioning  of 
fans. 

The  proposal,  in  paragraph  (b)(l)(i), 
reflects  comments  received  by  the 
Agency  that  in  order  for  fan  monitoring 
systems  to  be  effective,  the  data  from 
these  systems  must  be  reviewed  by  mine 
management  each  day.  This  review  is 
intended  to  parallel  the  daily  fan 
examination  and  assure  that  responsible 
personnel  are  aware  of  the  performance 
of  the  fan  and  the  fan  monitoring 
system.  In  paragraph  (b){l)(ii),  the 
proposal  would  retain  the  requirement 
that  at  least  once  every  7  days  the 
monitoring  system  be  tested  and  the 
main  mine  fan  be  examined.  Consistent 
virith  paragraph  (a),  as  discussed 
previously,  this  examination  would  be 
required  to  be  done  by  a  trained  person 
designated  by  the  operator  for  the 
purpose  of  assuring  the  electrical  and 
mechanical  reliability  of  the  fan. 

During  the  informational  meetings 
and  later  discussions,  the  Agency  was 
also  requested  to  clarify  the  application 
of  paragraph  (c)  of  this  standard.  Some 
of  the  comments  concerned  whether 
underground  electrical  circuits  must  be 
deenergized  while  tests  of  fan  signal 
devices  and  automatic  closing  doors  are 
performed.  Questions  also  arose  as  to 
whether  anyone  could  be  in  the  mine 
during  the  tests  and  whether  a  complete 
§  75.360  preshift  examination  is 
required  following  the  tests  before 
anyone  could  enter  the  mine. 

The  proposal  clarifies  the  Agency’s 
intent  in  paragraphs  (c)  and  (d)  of  the 
existing  §  75.312.  The  31-day  tests  are  to 
determine  if  the  alarm  activates 
properly  and,  in  multiple-fan  systems, 
whether  the  automatic  doors,  if 
*  required,  close.  Although  fan  stoppages 
for  these  tests  are  normally  of  short 
duration,  it  must  be  recognized  that  on 
rare  occasions  difficulty  may  be 
encountered  in  restarting  the  fans. 
Therefore,  the  Agency  has  determined 


that  it  is  not  advisable  to  allow  miners 
underground  during  tests  when  the  fan 
is  stopped  imless  concurrent  activities 
are  scheduled  that  are  necessary  to 
evaluate  the  effect  of  the  fan  stoppage  or 
restart,  or  to  perform  maintenance  or 
repair  work  that  cannot  otherwise  be 
done  while  the  fan  is  operating. 

Another  commenter  continued  to 
express  concern  that  monthly  stoppage 
of  fans  for  testing  can  cause  undue 
stress  on  the  fans.  MSHA  has  received 
assurances  from  fan  manufacturers  that 
stopping  the  fans  monthly  to  test  the 
signal  device  will  not  cause  undue 
stress  on  fans.  The  Agency  has  also 
recently  received  assurances  from  motor 
manufacturers  that  monthly  stoppage  of 
fans  will  not  harm  fan  motors.  The 
Agency  solicits  comments  on  this  issue 
as  well  as  on  any  other  aspect  of 
paragraphs  (c)  and  (d). 

The  Agency  has  received  requests  for 
clarification  as  to  whether  fans  stopped 
for  testing  must  be  completely  stopped 
during  the  31-day  tests.  The  purpose  of 
the  standard  is  to  assure  proper 
operation  of  the  alarm  and  doors  when 
a  fan  fails.  Under  certain  conditions, 
such  as  with  a  substantial  natural 
ventilating  pressure,  the  fan  blades  may 
continue  to  rotate  indefinitely. 

However,  after  power  has  been  removed 
and  the  fan  is  in  the  process  of  stopping, 
once  the  alarm  sounds  and  the  doors 
close,  the  test  has  been  successfully 
completed  and  the  fan  may  be  restarted 
even  though  the  fan  blades  may  not 
have  become  motionless. 

Recognizing  that  the  duration  of  these 
tests  is  normally  short,  the  proposal 
does  not  require  underground  electrical 
circuits  to  be  deenergized  unless  the  fan 
cannot  be  restarted  within  15  minutes  or 
unless  persons  are  permitted 
underground  in  accordance  with 
§  75.311(b)(1).  In  accordance  with 
longstanding  practice,  as  indicated  by  a 
review  of  fan  stoppage  plans  and 
consistent  with  existing  §  75.313,  an 
examination  as  described  in  §  75.360  (b) 
through  (e)  would  be  required  if  the  fan 
is  not  restarted  within  15  minutes.  The 
Agency  believes  that  after  15  minutes, 
additional  action  is  needed  to  protect 
miners  firom  the  hazards  that  may 
develop  following  a  fan  stoppage. 

Following  publication  of  the  existing 
standard,  commenters  suggested  that  it 
may  be  possible  to  test  the  fan  signals 
and  the  automatic  closing  doors  without 
shutting  off  the  fans.  If  it  is  possible  to 
properly  test  the  fan  signal  and 
automatic  closing  doors  without 
stopping  the  fan,  then  the  Agency 
would  permit  such  an  alternative.  The 
Agency  has  become  aware  that  such  an 
approach  is  being  actively  explored  by 
at  least  one  mining  company.  Therefore, 
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in  the  interest  of  allowing  for  advances 
in  technology  in  this  area,  the  proposal 
would  permit  an  alternative  test  that 
does  not  require  stopping  the  ^  when 
the  operator  demonstrates  that  it 
provides  the  same  level  of  assurance 
that  the  automatic  closing  doors  and  fan 
signals  will  function  as  intended  during 
fan  stoppages.  Alternative  approaches  to 
stopping  the  fan  would  be  required  to  he 
approved  in  the  ventilation  plan.  The 
Agency  would  anticipate  that  any 
alternative  approach  approved  would 
retain  the  31  day  interv^  for 
demonstrating  that  the  automatic 
closing  doors  or  fan  signal  will  operate 
as  intended.  The  Agency  solicits 
comments  on  this  approach  to  fan  tests. 
Specifically,  comments  should  address 
the  method  that  should  be  used  to 
assure  that  the  alternate  test  provides 
the  same  level  of  assurance  that  the 
automatic  closing  doors  and  fan  signals 
will  function  as  intended  during  fan 
stoppages. 

Paragraph  (f)(1)  retains  the 
requirement  in  the  existing  rule  that 
persons  making  main  mine  fan 
examinations  certify  by  initials  and  date 
at  the  fan  or  another  location  specified 
by  the  operator,  that  the  examinations 
were  made,  and  that  each  certification 
identify  the  main  mine  fan  examined. 
Consistent  with  the  practice  of 
certifying  that  fan  examinations  have 
been  completed,  the  Agency  is 
proposing  a  certification  requirement  in 
paragraph  lfM2).  The  person  completing 
the  review  of  the  data  from  a  fan 
monitoring  system  used  in  lieu  of  daily 
fan  examinations  would  certify  that  the 
review  has  been  completed.  The  manner 
of  certification  would  be  by  initials  and 
date  on  the  printout  of  the  data  from  the 
system.  To  facilitate  this  certification, 
proposed  §  75.310(c)(3),  as  discussed 
previously,  would  require  that  the  fan 
monitoring  system  be  capable  of 
providing,  on  demand,  a  printout  of  the 
data. 

Proposed  paragraphs  (g)(1)  through 
(g)(5)  would  set  out  the  requirements  for 
recordkeeping  and  countersigning  of 
main  mine  fan  examination  reccwds. 
Paragraph  (g)(1)  would  require  that  by 
the  end  of  the  shift  on  which  the 
examination  is  made,  persons  making 
main  mine  fan  examinations  would 
record  all  defects  found  during  the 
examination  that  may  affect  the 
operation  of  the  fan.  Unlike  the  previous 
standard,  the  existing  standard  requires 
that  only  defects  that  are  not  corrected 
by  the  end  of  the  shift  be  recorded.  The 
preamble  to  the  existing  rule  explains 
this  approach  as  follows:  *  *  since 

the  main  purpose  of  this  recordkeeping 
requirement  is  to  alert  miners  on 
oncoming  shifts  of  defects  found  during 


the  fan  examination  that  may  affect  their 
shifts,  it  serves  no  additicmal  safety 
benefit  to  require  a  recc»d  to  be  made 
of  deficiencies  which  are  corrected  by 
the  end  of  the  shift  cm  which  the 
examination  is  made.”  However, 
following  publifiation  of  the  standards, 
the  Agency  received  comments  that 
records  of  defects,  corrected  or  not, 
serve  to  indicate  recurring  problems 
with  mine  fans.  Upon  reconsideration, 
MSHA  agrees  that  recurring  problems 
found  during  main  mine  fan 
examinations  may  be  indicative  of  more 
serious  defects  and  if  mine  management 
is  not  made  aware  of  these  problems 
through  the  maintenance  of  records  they 
could  ultimately  lead  to  a  fan  failure. 
Therefore,  similar  to  the  previous 
standard,  the  proposal  would  require 
that  all  defects  foimd  during  the  daily 
fan  examination  be  recorded.  As  with 
other  proposed  provisions  of  the  rule, 
records  required  in  paragraphs  (g)(1) 
through  (g)(4)  would  be  made  in  a  state- 
approved  book  or  in  a  bound  book  with 
sequential  machine-numbered  pages. 
Comments  are  specifically  solicited  on 
this  approach  and  on  an  alternative 
approach  wherein  the  Agency  would 
develop,  in  coordination  with  the  states, 
books  specific  for  the  required  records. 

Since  promulgation  of  the  current 
regulation,  the  Agency  has  become 
aware  of  some  potential  difficulties  in 
reviewing  records  and  data  generated  by 
fan  monitoring  systetms  and  atmospheric 
monitoring  systems.  The  problem 
involves  the  commingling  of  this 
information  with  other  information, 
such  as  production  or  operations- related 
data  produced  by  the  computer  systems 
of  wWch  they  are  a  p>sut.  Since  the 
physical  volume  of  production, 
operations,  and  other  data  may  be 
considerable,  safety-related  data  may 
not  be  readily  accessible  which  may 
discourage  the  regular  review  and 
proper  use  of  the  information.  A 
possible  solutim  is  to  require  that  all 
safety  related  data  be  printed  on  a 
dedicated  printer.  The  Agency  is  not 
proposing  this  solution  at  this  time  but 
rather  is  soliciting  comments  on 
possible  alternative  solutions.  At  this 
time,  the  Agency  is  proposing,  in 
paragraph  (g}(2)(i),  that  the  certified 
copies  of  data  required  by  paragraph 
(f)(2)  be  maintained  separate  from  other 
computer  generated  reports  or  data  in 
order  to  facilitate  the  review  of  this  data 
by  the  operator,  the  representative  of 
miners,  and  the  Agency. 

PropK)sed  paiagrafA  {g)(2)(ii)  would 
require  a  record  to  be  made  of  any  fan 
monitoring  system  malfunctions, 
electrical  or  mechanical  deficiencies  in 
the  monitoring  system  and  any  sudden 
increase  or  loss  in  mine  ventilating 


pressure.  The  records  would  be  used  to 
identify  chronic  or  recurring  problems 
with  the  system  that  could  indicate  the 
need  for  repairs,  replacement  of  parts,  or 
upgrades  in  hardware  or  software  in 
order  to  keep  the  system  functioning  in 
a  reliable  manner.  The  reccttd  would  be 
required  to  be  made  by  the  end  of  the 
shift  on  which  the  review  of  the  data  is 
completed.  This  requirement  would 
help  to  assure  that  records  are  current 
and  that  potential  problems  are 
identified  in  a  timely  manner. 

Consistent  with  existing 
requirements,  paragraph  (gK3)  would 
require  that  at  mines  permitted  to  shut 
down  main  mine  fans  under  §  75.311,  if 
a  pressure  recording  device  is  not  used, 
a  record  be  made  of  the  time  and  fan 
pressure  immediately  before  the  fan  is 
stopped,  and  after  the  fan  is  restarted 
and  the  fan  pressure  stabilizes.  A  record 
of  these  pressures  at  both  shutdown  and 
restart  would  help  identify  any  adverse 
change  in  ventilation  that  may  have 
occurred  during  the  fan  stoppage. 

Paragraph  (g)(4)  would  require  that  a 
record  of  the  results  of  the  tests  be  made 
by  the  end  of  the  shift  on  which  the 
monthly  test  of  the  automatic  fan  signal 
device  or  the  automatic  closing  doors  is 
completed.  This  requirement  would 
help  to  assure  that  potential  problems 
are  identified  in  a  timely  manner  so  that 
proper  operation  of  the  automatic  fan 
signal  device  and  the  automatic  closing 
doors  can  be  maintained. 

Paragraph  {g){5)  would  require  that 
the  records  required  under  paragraphs 
(g)(1)  through  (4)  be  countersigned  by 
the  mine  foreman  by  the  end  of  the 
mine  foreman’s  next  regularly 
scheduled  woridng  shift.  During  an 
absanco  of  the  mine  foreman,  the  person 
acting  as  mine  foreman  would 
coiiiitersign.  The  Agency  intends  that 
the  mine  foreman,  the  person  most 
responsible  for  the  day-to-day  operation 
of  the  mine,  be  notified  of  the 
information  contained  in  the  reports. 
Allowing  until  the  end  of  the  mine 
foreman’s  next  regularly  scheduled 
wojkir.g  s’nift  to  countersign  the  report 
would  assure  that  the  mine  foreman  is 
aware  of  the  results  of  the  examination 
and  would  enable  corrective  actions  to 
be  taken. 

The  proposal  would  also  require  that 
within  two  scheduled  production  days 
after  the  mine  foreman  has 
countersigned,  the  record  of  the 
examination  be  countersigned  by  the 
mine  superintendent,  mine  manager,  or 
other  mine  official  to  whom  the  mine 
foreman  is  directly  accountable.  The 
intent  of  the  proposal  is  to  assure  that 
a  higher  level  official,  empowered  to 
redirect  resources,  be  aware  of  any 
condition  requiring  corrective  actions. 
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Since  this  second  level  ofncial  may  not 
be  physically  located  at  the  mine  on  a 
full-time  basis,  two  scheduled 
production  days  are  proposed  as  a 
reasonable  period  of  time  for 
countersigning. 

Section  75.313  Main  Mine  Fan 
Stoppage  With  Persons  Undergroimd 

This  standard  establishes  safety 
precautions  for  any  implanned  main 
mine  fan  stoppage  that  interrupts 
ventilation  while  persons  are 
undergroimd.  Paragraph  {a)(3)  requires 
all  persons  to  be  withdrawn  from 
working  sections  and  areas  where 
mechanized  mining  equipment  is  being 
installed  or  removed  when  ventilation  is 
interrupted  by  a  main  mine  fan 
stoppage.  Areas  where  coal  is  being 
extracted  or  mechanized  mining 
equipment  is  being  installed  or  removed 
are  typically  the  places  in  an 
underground  mine  where  methane 
accumulation  and  other  hazards  to 
health  or  safety  can  develop  quickly 
when  ventilation  is  interrupted.  To 
avoid  exposure  of  miners  to  these 
hazards,  timely  withdrawal  of  persons  is 
an  important  safety  practice.  Although 
the  Agency  believes  that  the 
promulgation  of  paragraph  (a)(3)  of  this 
standard  was  done  appropriately,  it  is 
being  reproposed  for  the  purpose  of 
receiving  and  giving  consideration  to  all 
pertinent  comments. 

Concerns  have  been  raised  about  the 
possibility  of  methane  migration 
following  fan  stoppage,  and  the  danger 
of  using  electrical  power  to  withdraw 
miners  should  this  occur. 

The  proposal  would  revise  stayed 
§  75.313(c)(2)  and  (c)(3)  which  address 
deenergization  of  electric  power  circuits 
and  shutting-off  of  mechanized 
equipment  not  located  on  working 
sections.  It  also  would  revise  paragraph 

(d) (l)(i)  and  (ii)  and  (d)(2)  which  deal 
with  examination  of  the  mine  before 
miners  can  return  when  power  is 
restored.  The  Agency  is  not  proposing  a 
revision  of  paragraphs  (a),  (b),  (c)(1),  and 

(e)  at  this  time.  These  paragraphs  of 
stayed  §  75.313  would  remain 
unchanged  from  the  stayed  provision. 

Under  paragraph  (c)(2)  of  the 
proposal,  underground  electrical 
circuits  must  be  deenergized,  except 
those  circuits  necessary  for  withdrawal 
if  such  circuits  are  located  in  areas  and 
haulageways  where  methane  is  not 
likely  to  migrate  into  or  accumulate. 

The  remaining  energized  circuits  would 
be  deenergized  as  persons  are 
withdrawn.  The  Agency  recognizes  that 
in  a  limited  number  of  mines  methane 
may  migrate  from  adjacent  areas  and 
enter  travelways  or  haulageways  used 
by  miners  for  withdrawal.  Under  these 


conditions,  permitting  power  circuits  to 
remain  energized  may  increase  the 
potential  for  a  methane  ignition.  The 
determination  of  the  likelihood  of 
methane  migrating  into  haulageways 
can  be  made  through  underground  tests 
or  computer  simulations  of  ventilation 
systems.  It  is  the  intention  of  the 
Agency  that  when  it  is  determined  that 
methane  is  likely  to  accumulate  or 
migrate  into  an  area,  electrical  circuits 
used  for  transportation  would  not  be 
permitted  to  remain  energized  and 
persons  would  not  be  permitted  to  ride 
out  of  the  mine  in  the  event  of  a  fan 
stoppage.  The  Agency  would  expect  the 
operator  to  provide  the  necessary  data 
from  which  a  determination  can  be 
made.  For  the  same  reasons,  paragraph 
(c)(3)  of  the  proposal  would  require 
mechanized  equipment  not  located  on 
working  sections  to  be  shut  off  unless 
the  equipment  is  necessary  to  withdraw 
persons  from  the  mine  and  is  located  in 
areas  where  methane  migration  or 
accumulation  is  unlikely  to  occur.  The 
Agency  solicits  comments  on  ♦he 
appropriateness  of  this  type  of  mine- 
specific  evaluation  that  balances  the 
expeditious  withdrawal  of  miners 
against  the  potential  for  methane  • 
accumulations. 

Under  paragraphs  (d)(l)(i)  and  (ii)  of 
the  proposal,  the  Agency  is  clarifying 
that  when  ventilation  is  restored  and 
before  electrical  circuits  are  energized  or 
nonpermissible  mechanized  equipment 
is  started,  no  one  other  than  designated 
certified  examiners  would  be  permitted 
to  enter  or  reenter  any  underground  area 
of  the  mine  until  an  examination  is 
conducted  as  described  in  §  75.360(b) 
through  (e)  and  the  area  is  determined 
to  be  safe.  This  would  prohibit 
nonpermissible  mechanized  equipment 
from  being  started  until  an  examination 
is  completed.  However,  permissible 
equipment  may  be  used  to  facilitate  the 
examination  required  by  the  proposal. 
The  Agency  recognizes  that  it  may  not 
be  possible  for  examiners  to  enter  the 
mine  without  some  power  being 
restored  in  shafts  or  slopes  to  power 
elevators,  hoists,  or  other  mechanical 
facilities  operated  in  the  shaft  or  slope. 
The  Agency  does  not  intend  to  prohibit 
these  facilities  from  being  energized 
when  used  to  facilitate  the  examination, 
provided  they  are  in  intake  air  and  the 
power  is  limited  to  the  shaft  or  slope  in 
which  they  operate.  The  Agency  solicits 
comments  on  this  approach  to  fan 
stoppages. 

This  examination  would  not  be 
equivalent  to  a  full-scale  preshift 
examination  in  that  (1)  a  preshift  is 
conducted  within  3  hours  preceding  the 
beginning  of  the  shift,  and  (2)  the 
recordkeeping  requirements  of  §  75.360 


would  not  apply  for  the  examination 
following  a  fan  stoppage.  However,  in 
accordance  with  proposed  §  75.363,  a 
record  of  all  hazardous  conditions 
found  would  be  required.  This  type  of 
examination  is  an  accepted  safety 
practice  in  the  industry.  It  is  a  primary 
means  for  determining  the  effectiveness 
of  a  mine’s  ventilation  system  and  of 
detecting  hazards  such  as  methane 
accumulations  that  may  be  present  in 
travelways  or  other  areas  where  miners 
may  work  after  an  interruption  of 
ventilation.  After  a  fan  is  restarted,  the 
examination  will  determine  if  the  air  is 
moving  in  its  proper  direction  and  at  its 
normal  volume. 

The  Agency  has  reconsidered  its 
position  in  stayed  §  75.313(d)(2)  and 
proposed  in  paragraph  (d)(2)  to 
specifically  require  miners,  other  than 
designated  certified  examiners,  to 
continue  to  the  surface  should  the  fan 
restart  during  'withdrawal.  A  commenter 
has  maintained  that  following  a  fan 
stoppage,  a  hazard  could  occur  due  to 
methane  accumulations,  and  therefore 
miners  should  not  be  permitted  to 
remain  underground.  MSHA  agrees  that 
such  methane  accumulations  could 
occur,  but  believes  that  any  risk  of 
ignition  would  be  significantly  reduced 
by  the  requirement  that  mechanized 
equipment  be  shut  off  and  electrical 
power  circuits  deenergized  except  for 
equipment  and  power  circuits  necessary 
for  withdrawal  if  located  in  areas  or 
haulageways  where  methane  is  not 
likely  to  migrate  to  or  accumulate. 

Under  stayed  §  75.313,  the  equipment  or 
circuits  used  for  withdrawal  must  be 
shut  off  or  deenergized  as  persons  are 
withdrawn.  However,  to  provide  an 
added  margin  of  safety,  MSHA  is 
proposing  withdrawal  of  all  miners  to 
the  surface  except  designated  certified 
examiners  who  may  begin  the 
examination  required  before  miners 
return  to  underground  areas.  The 
Agency  specifically  solicits  comments 
on  this  issue. 

This  commenter  furtlier  stated  that 
when  a  fan  is  down  for  an  extended 
period  of  time,  a  fan  should  not  be 
restarted  until  miners  safely  reach  the 
surface.  However,  as  stated  in  the 
preamble  to  the  existing  rule,  MSHA 
believes  that  the  fan  should  be  restarted 
as  soon  as  possible  to  reestablish  proper 
ventilation  and  to  remove  the  potential 
for  methane  accumulations.  The  Agency 
solicits  comments  on  the  pros  and  cons 
of  reestablishing  ventilation  by 
restarting  a  mine  fan  during  evacuation, 
and  on  having  miners  continue  to  the 
surface  should  a  fan  restart  during 
withdrawal. 

Additionally,  the  proposal  would 
require  that  an  examination  be  made  as 
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described  in  §  75.360fb)  tlirough  (e). 
Although  complete  withdrawal  of 
miners  is  required,  this  examination 
could  begin  once  ventilation  has  been 
restored  and  would  be  performed  by 
certified  persons  designated  by  the 
operator  to  conduct  the  examination. 

The  Agency  is  proposing  this  approach 
because  of  the  safety  concerns 
associated  with  extended  interruptions 
in  the  ventilation  system.  It  is 
recognized  that  under  §  75.360(a)  a 
preshift  examination  can  be  made  for  an 
oncoming  shift  while  miners  are 
underground.  However,  the  proposal 
would  not  allow  miners  to  remain 
underground  because  of  the  lack  of 
ventilation  compared  to  the  situation 
where  ventilation  is  continuously 
maintained. 

Section  75.320  Air  Quality  Detectors 
and  Measurement  Devices 

The  informational  meetings  and  later 
discussions  on  the  rule  indicated  that 
simply  requiring  detectors  for 
measuring  methane  and  oxygen 
deficiency  to  be  maintained  in 
permissible  condition  does  not 
completely  satisfy  the  need  for  assuring 
proper  maintenance.  It  was  suggested 
that  without  a  requirement  for 
maintenance  to  be  done  by  a  trained 
person,  similar  to  that  which  existed  in 
the  previous  standard,  a  person  with 
less  than  the  necessary  understanding  of 
the  instrument  and  the  permissibility 
requirements  might  be  assigned  the  task. 
The  proposal  would  require  that 
methane  detectors  and  other  devices  be 
properly  maintained  at  all  times  and,  to 
assure  the  appropriate  level  of 
maintenance,  the  proposal  in  paragraph 
(e)  would  require  this  maintenance  to  be 
done  by  a  trained  person.  This  does  not 
preclude  the  operator  from  sending 
instruments  to  the  manufacturer  or 
another  repair  facility  for  regular 
servicing. 

Additionally,  the  proposal  would 
require  the  operator  to  assure  that  any 
instrument  sent  underground  is  in 
permissible  condition  so  that  the  use  of 
the  instrument  does  not  pose  an 
explosion  hazard.  The  level  of  care  that 
must  be  exercised  is  of  course  a  function 
of  instrument  usage  but,  at  a  minimum, 
the  Agency  would  expect  that  the 
detector  be  visually  examined  to  assure 
that  it  is  properly  assembled  and  that  all 
necessary  components  such  as  screws, 
lenses,  and  indicator  lamps  are  present. 
As  with  the  requirement  that 
maintenance  be  done  by  a  trained 
person,  this  requirement  was  present  in 
the  previous  standard  and  is  being 
proposed  to  further  assure  that  methane 
detectors  do  not  pose  a  hazard  and  will 
perform  properly  during  the  shift. 


Section  75.321  Air  Quality 

This  proposal  would  continue  a  basic 
air  quality  requirement  that  has  been  in 
place  since  1970  that  air  in  areas  where 
persons  work  or  travel  contain  at  least 
19.5  percent  oxygen  and  not  more  than 
0.5  percent  carbon  dioxide,  and  the 
volume  and  velocity  of  the  air  current 
in  these  areas  be  sufficient  to  dilute, 
render  harmless,  and  carry  away 
flammable,  explosive,  noxious,  and 
harmful  gases,  dusts,  smoke,  and  fumes. 
The  proposal  would  not  require  this 
carbon  dioxide  level  to  be  applied  to 
bleeder  entries  and  worked-out  areas. 

MSHA  has  interpreted  former 
§  75.301  to  require  at  least  19.5  percent 
oxygen  and  no  greater  than  0.5  percent 
carbon  dioxide  in  bleeder  systems 
where  persons  work  or  travel.  Similarly, 
it  was  the  intent  of  the  Agency  to 
enforce  §  75.321  to  require  compliance 
with  these  levels  where  persons  would 
be  exposed  in  bleeder  entries  and  in 
worked-out  areas.  However,  the 
application  of  this  provision  to  bleeders 
has  been  stayed  by  the  D.C.  Circuit 
pending  the  outcome  of  litigation  on  the 
rule.  The  Agency  continues  to  believe 
that  providing  satisfactory  air  quality  is 
essential  to  protect  the  miners  and 
examiners  whenever  they  work  or  travel 
in  bleeder  entries  and  worked-out  areas. 
Therefore,  the  proposal  includes  a  new 
provision  specifying  that  the  air  in 
bleeder  entries  and  worked-out  areas 
where  persons  work  or  travel  contain  at 
least  19.5  percent  oxygen,  and  that 
carbon  dioxide  not  exceed  0.5  percent 
TWA  (Time  Weighted  Average)  and  3.0 
percent  STEL  (Short  Term  Exposure 
Limit).  A  TWA  is  the  time- weighted 
average  concentration  for  a  normal  8- 
hour  workday  and  a  40-hour  workweek. 
A  STEL  is  a  15-minute  TWA  exposure 
which  can  not  be  exceeded  at  any  time 
during  a  workday  even  if  the  8-hour 
TWA  is  within  the  specified  TWA. 
Exposures  above  the  TWA  up  to  the 
STEL  can  not  be  longer  than  15  minutes 
and  can  not  occur  more  than  four  times 
per  day.  There  must  be  at  least  60 
minutes  between  successive  exposures 
in  this  range.  These  proposed  levels  are 
identical  to  the  levels  contained  in 
MSHA’s  proposed  air  quality  standards 
for  coal  and  metal  and  nonmetal  mines 
and  the  1992  Threshold  Limit  Values 
(TLV)  as  specified  by  the  American 
Conference  of  Governmental  Industrial 
Hygienists. 

In  light  of  the  ongoing  air  quality 
rulemaking,  the  Agency  is  not  at  this 
time  proposing  to  modify  existing  air 
quality  standards  as  applied  to  areas 
where  persons  work  or  travel,  other  than 
bleeder  entries  and  worked-out  areas. 
The  Agency  will  consider  the 


appropriate  course  of  action  on  this 
issue  as  part  of  the  air  quality 
rulemaking. 

Bleeder  entries  and  worked-out  areas 
are  required  to  be  traveled  or  evaluated 
at  least  weekly.  This  is  most  often  done 
by  a  person  traveling  alone  who  is  often 
required  to  be  in  the  bleeder  entries  or 
worked-out  areas  for  an  extended 
period.  The  purpose  of  this  standard  is 
to  protect  miners,  not  to  regulate  air 
quality  where  persons  are  not  exposed. 
Therefore,  oxygen  and  carbon  dioxide 
levels  at  bleeder  connectors  and  bleeder 
evaluation  points  that  do  not  meet  the 
proposed  concentrations  would  not 
constitute  a  violation  of  the  standard  if 
examinations  are  performed  remotely  or 
if  persons  making  the  examination  can 
otherwise  remain  in  air  that  meets  the 
proposal. 

According  to  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  U.S.  Department  of 
Health  and  Human  Services  (NIOSH 
Respirator  Decision  Logic,  May  1987), 
19.5  percent  oxygen  provides  an 
adequate  amount  of  oxygen  for  most 
work  assignments  and  incorporates  a 
safety  factor.  Also  according  to  NIOSH, 
the  safety  factor  is  needed  because 
oxygen-deficient  atmospheres  offer  little 
warning  of  danger.  In  the  NIOSH 
publication,  “A  Guide  to  Safety  in 
Confined  Spaces,”  (page  4),  a  chart  is 
presented  that  indicates  that  19.5 
percent  oxygen  is  the  minimum  level  for 
safe  entry  into  an  area,  and  that  at  a 
level  of  16  percent,  judgement  and 
breathing  are  impaired.  The  American 
National  Standards  Institute  (ANSI),  in 
ANSI  Z88.2-1992,  "American  National 
Standard  for  Respiratory  Protection” 
recognizes  that  at  16  percent  oxygen 
there  is  an  impairment  in  the  ability  to 
think  and  pay  attention,  and  a  reduction 
in  coordination.  ANSI  recognizes  that  at 
19  percent  oxygen  there  are  some 
adverse  physiological  effects,  but  they 
are  unnoticeable. 

The  need  for  regulating  the  oxygen 
level  where  persons  work  or  travel  in 
bleeder  entries  is  illustrated  by  two 
mining  accidents.  One  of  these 
accidents  resulted  in  the  death  of  a  mine 
examiner  and  the  second  resulted  in  the 
near  death  of  two  additional 
individuals,  one  of  whom  was  a  mine 
examiner.  Mine  examiners  are,  through 
training  and  experience,  the  individuals 
best  able  to  identify  the  hazards 
associated  with  irrespirable 
atmospheres.  The  first  accident 
occurred  at  (he  Arclar  Mine  in  Equality, 
Illinois  in  1989.  Prior  to  implementation 
of  the  existing  standard,  a  mine 
e.xaminer,  for  unknown  reasons,  entered 
a  worked-out  area  that  was  posted  with 
a  danger  sign.  Under  the  existing 
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regulation,  ventilation  or  sealing  of  this 
area,  rather  than  posting,  would  be 
required.  Because  the  area  was  not 
sealed,  the  existing  regulation  would 
require  the  area  to  be  examined  during 
the  weekly  examination.  The  proposal 
would  require  that  the  route  of  travel  for 
the  examiner  would  contain  at  least  19.5 
percent  oxygen.  Had  the  proposal  been 
in  place  when  the  examiner  entered  the 
worked-out  area,  there  is  a  strong 
likelihood  that  he  would  not  have  died. 

The  second  accident,  although  not  in 
a  bleeder  entry  or  worked-out  area,  is 
illustrative  of  what  can  happen  when 
individuals,  including  mine  examiners, 
are  subjected  to  oxygen  deficient  air.  In 
1983  at  the  Bird  No.  3  Mine  in 
Riverside,  Peimsylvania,  an  assistant 
mine  foreman,  a  certified  person, 
entered  the  mine  for  the  purpose  of 
conducting  an  examination.  After 
traveling  approximately  1100  feet,  the 
examiner  b^ame  dizzy,  noticed  that  his 
flame  safety  lamp  had  extinguished  and 
withdrew  approximately  200  feet  where 
he  sat  down  and  apparently  became 
unconscious.  A  second  individual  upon 
entering  the  area  in  search  of  the 
examiner  also  became  dizzy  but  was 
able  to  withdraw  to  a  location  that  was 
not  oxygen  deficient.  When  the  mine 
examiner  regained  consciousness,  his 
cap  lamp  battery  had  discharged  and  he 
traveled  in  total  darkness  until  he 
encountered  a  mine  rescue  team.  Air 
samples  collected  in  the  area  where  the 
mine  examiner  first  became  dizzy 
indicated  an  oxygen  concentration  of 
about  16.8  percent,  while  other  samples 
collected  nearby  indicated  oxygen 
concentrations  of  nearly  20  percent. 

Because  mine  examiners  are  required 
to  work  or  travel  in  areas  where  o.xygen- 
deficient  air  could  occur  without 
warning,  and  they  normally  travel  and 
work  alone,  there  must  be  a  requirement 
that  provides  them  the  protection 
necessary  for  the  performance  of  their 
duties  under  these  conditions.  It  is 
important  that  the  level  for  oxygen  be 
established  above  that  identified  as 
resulting  in  impaired  judgement 
because  it  is  essential  that  individuals 
traveling  in  these  areas  remain  highly 
alert.  The  hazards  that  can  exist  in 
bleeder  entries  and  worked-out  areas 
include  elevated  methane  levels,  poor 
footing,  loose  and  unstable  roof,  and 
water  accumulations.  For  this  reason, 
the  Agency  is  proposing  to  adopt  a 
minimum  level  of  oxygen  of  19.5 
percent  as  recommended  by  NIOSH. 

MSHA  is  also  concerned  with  the 
effects  of  other  gases  often  found  in 
bleeder  entries.  Section  75.322  of  the 
existing  regulation  limits  the 
concentration  of  noxious  or  poisonous 
gases  to  the  current  (1971)  Threshold 


Limit  Values  (TLV’s)  as  adopted  and 
applied  by  the  American  Conference  of 
Governmental  Industrial  H3'gienists 
(ACGIH).  Section  75.322  specifically 
excludes  carbon  dioxide  since  it  is 
covered  by  §  75.321.  However,  in  light 
of  the  Court’s  stay  of  §  75.321(a)  relative 
to  bleeder  entries,  the  Agency  is 
proposing  a  separate  standard  for  carbon 
dioxide  levels  for  areas  where  persons 
wnrk  or  travel  in  bleeder  entries  and 
worked-out  areas.  The  levels  proposed, 
0.5  percent  TWA  and  3.0  percent  STEL. 
when  considered  in  conjunction  with 
the  requirements  of  §  75.322  and  the 
proposed  requirement  for  oxygen,  will 
aid  in  providing  persons  working  or 
traveling  in  these  areas  with  a  safe  and 
healthful  working  environment.  The 
Agency  recognizes  that  the  effects  of 
carbon  dioxide  are  both  chronic  and 
acute  and  has  therefore  elected  to 
propose  both  a  time  weighted  average 
and  a  short  term  exposure  limit.  NIOSH, 
in  recommending  a  standard  for  carbon 
dioxide,  also  recognized  this  and 
recommended  a  similar  approach.  The 
NIOSH  recommendation,  made  in  a 
Criteria  Document  published  in  1976, 
proposed  a  TWA  concentration  of  1.0 
percent  and  a  ceiling  value  of  3.0 
percent  not  to  exceed  10  minutes.  In 
making  this  recommendation,  NIOSH 
states  that  there  are  “additive  stress 
effects  of  increased  carbon  dioxide 
concentrations  and  exercise  *  *  *  As 
support  for  this,  the  NIOSH  document 
cites  research  that  showed  that  healthy, 
trained  subjects  exposed  to  2.8  to  5.2 
percent  carbon  dioxide  at  maximum 
exercise  levels  experienced  respiratory 
difficulty,  impaired  vision,  severe 
headache,  and  mental  confusion;  three 
subjects  collapsed.  At  or  below  2.8 
percent  carbon  dioxide  combined  with 
lower,  but  still  strenuous,  levels  of 
exercise,  no  ill  effects  other  than 
awareness  of  increased  ventilation  were 
experienced  by  the  subjects. 

During  rulemaking  on  the  proposed 
air  quality  standard,  NIOSH 
recommended  a  0.5  percent  TWA  and  a 
3.0  percent  STEL.  NIOSH  made  a 
similar  recommendation  to  OSHA 
during  that  Agency’s  permissible 
exposure  limit  (PEL)  rulemaking.  Given 
the  work  environment  in  bleeder  entries 
and  worked-out  areas,  as  described 
earlier,  the  Agency  believes  that  the 
dual  regulatory  approach  proposed  is 
appropriate.  In  addition  to  examiners, 
other  miners  may  be  required  to  work  in 
the  bleeder  entries  and  worked-out 
areas,  performing  duties  such  as 
installing  roof  support,  pumping  water, 
recovering  materials  or  adjusting 
ventilation.  The  levels  proposed  would 


provide  them  with  the  necessary 
protection. 

In  addition.  MSHA  is  concerned  with 
the  synergistic  effects  that  carbon 
dioxide  has  on  the  body  when 
combined  with  low  oxygen  levels, 
especially  at  levels  higher  than  0.5 
percent  TWA.  Carbon  dioxide  affects 
the  blood  pH,  wbich  is  critical  to  the 
proper  metabolism  of  oxygen.  Because 
of  the  nature  of  the  hazardous  work 
environment  in  bleeder  entries  and 
worked-out  areas,  the  Agency  believes 
that  it  must  be  careful  to  establish  levels 
which  would  not  impact  on  the  body’s 
ability  to  deal  with  the  conditions 
encountered.  The  Agency  solicits 
comments  on  the  appropriateness  of 
these,  or  other  concentration  levels  for 
carbon  dioxide  in  areas  where  the 
examiner  works  or  travels  in  bleeder 
entries  and  worked-out  areas,  along 
with  the  rationale  for  determining  the 
appropriate  level  for  bleeder  entries  and 
worked-out  areas.  However,  as  stated 
previously,  it  is  not  the  intent  of  the 
Agency  that  the  levels  established  in 
paragraph  (2)  of  the  proposed  standard 
be  applied  to  areas  other  than  those 
areas  wdthin  the  bleeder  entries  and 
worked-out  areas  where  persons  work  or 
travel.  In  light  of  this,  it  is  not 
anticipated  that  many  of  the  nation’s 
coal  mines  would  be  required  to 
increase  the  volume  of  air  currently 
being  used  to  ventilate  bleeders  and 
worked-out  areas  as  a  result  of  this 
proposed  standard. 

Section  75.323  Actions  for  Excessive 
Methane 

MSHA  is  proposing  to  revise 
paragraphs  (b)(l)(ii),  {c)(l),  and  (d)(2)(i) 
of  the  existing  standard  in  response  to 
comments  made  during  informational 
meetings  and  subsequent  discussions. 

Methane  poses  a  significant  hazard  to 
miners  when  it  is  permitted  to 
accumulate  without  corrective  action 
being  taken  quickly.  The  Agency 
received  comments  at  its  informational 
meetings  asking  MSHA  to  clarify  when 
ventilation  changes  must  be  made  to 
reduce  methane  concentrations  to 
acceptable  levels.  MSHA  has  always 
intended  that  these  changes  be  made  at 
once.  In  response  to  these  comments, 
the  Agency  is  proposing  to  revise 
paragraphs  (b)(l)(ii),  (c)(1)  and  (d)(2)(i) 
to  require  that  these  changes  be  made 
“at  once,”  the  phrase  used  in  former 
§§  75.308  and  75.309. 

Although  the  Agency  befieves  that  tlie 
promulgation  of  paragraph  (b)  of  this 
standard  was  done  appropriately,  it  is 
being  reproposed  with  the  addition  of 
the  phrase  “at  once”  for  the  purposes  of 
receiving  and  giving  consideration  to  all 
pertinent  comments.  V\Tien  1.0  percent 
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or  more  methane  is  present  in  a  working 
place,  an  intake  air  course,  or  an  area 
where  mechanized  mining  equipment  is 
being  installed  or  removed,  paragraph 
(b)(1)  would  require  all  electrical, 
diesel,  and  battery-powered  equipment . 
in  the  affected  working  place,  intake  air 
course  or  other  area,  except  for 
intrinsically  safe  AMS,  to  be 
deenergized  or  shut  off.  Deenergizing  or 
shutting  off  this  equipment  would 
protect  miners  by  preventing  this 
equipment  from  providing  ignition 
sources. 

If  1.5  percent  methane  or  more  is 
present  in  a  working  place,  an  intake  air 
course,  or  an  area  where  mechanized 
mining  equipment  is  being  installed  or 
removed,  paragraph  (b)(2)  would  require 
persons  to  be  withdrawn  from  the 
affected  area.  The  basic  requirement  for 
withdrawal  of  persons  is  retained  from 
the  previous  standard  and  the 
reproposal  would  expand  this  basic 
requirement  to  include  areas  where 
mechanized  mining  equipment  is  being 
installed  or  removed.  The  presence  of 
methane  in  these  areas  can  pose  a 
significant  risk  to  miners  and  therefore 
their  withdraw'al  from  the  affected  area 
is  essential  to  their  safety.  Paragraph 
fb)(2)  would  also  require  that  all  electric 
power  to  equipment  in  affected  areas  be 
disconnected  at  the  power  source.  This 
prevents  accidental  reenergization  of 
equipment  and  removes  power  from 
cables  and  circuits  which  may  also  be 
ignition  sources.  No  other  work  is 
permitted  in  the  affected  area  until  the 
concentration  of  methane  is  less  than 
1.0  percent. 

Paragraph  (b)(2)  would  be  amended 
by  adding  "mechanized”  before  mining 
equipment  for  consistency  with  other 
provisions  of  the  rule. 

Section  75.324  Intentional  Changes  in 
the  Ventilation  System 

MSHA  is  not  proposing  any  changes 
to  the  w'ording  of  §  75.324  at  this  time. 
The  following  discussion  clarifies 
MSHA’s  interpretation  of  what  the 
Agency  considers  to  be  an  intentional 
change  that  could  materially  affect  the 
safety  or  health  of  persons  in  the  mine. 

Paragraph  (a)  of  the  existing  rule 
requires  that  a  ventilation  change  be 
supervised  by  a  person  designated  by 
the  mine  operator  when  a  change  in 
section  ventilation  is  in  excess  of  a 
specified  quantity  or  when  a  ventilation 
change  alters  the  main  air  current  of  the 
mine  or  any  split  of  the  main  air  current 
in  a  manner  that  could  materially  affect 
the  safety  or  health  of  miners 
underground.  Paragraph  (b)  of  the 
existing  rule  specifies  additional 
requirements  that  apply  only  to  the 
ventilation  changes  described  in 


paragraph  (a)  of  this  section.  That  is, 
before  such  an  intentional  air  change  is 
made,  electric  power  must  be  removed 
from  areas  that  may  be  affected  by  the 
change  and  mechanized  equipment  in 
those  areas  must  be  shut  off.  Also,  only 
persons  making  the  ventilation  change 
are  permitted  in  the  mine  while  the 
change  is  being  made.  Afterward, 
certified  persons  must  examine  the 
areas  affected  by  the  change  to 
determine  whether  methane 
accumulations  or  oxygen  deficiencies 
have  resulted.  Electric  power  is  not 
permitted  to  be  restored  to  affected  areas 
nor  is  mechanized  equipment  to  be 
restarted  until  these  tests  have  been 
made  and  the  areas  are  determined  to  be 
safe. 

Since  this  standard  went  into  effect  in 
November  1992,  the  Agency  has  become 
aware  of  concerns  suggesting  that  it  is 
sometimes  difficult  to  determine 
whether  an  intentional  change  in  the  air 
current  could  materially  affect  the  safety 
or  health  of  miners.  However,  MSHA 
regards  it  as  impractical  to  follow  a 
“cookbook”  approach  to  identifying 
what  will  or  will  not  require  approval. 
Each  circumstance  is  to  be  review'ed  by 
the  operator  on  its  own  merits.  To 
illustrate  the  Agency’s  expectations,  the 
following  is  a  list  of  some  examples  of 
what  MSHA  considers  intentional 
changes  that  would  materially  affect  the 
safety  or  health  of  miners.  These 
examples  are  not  meant  to  include  all 
possibilities,  but  are  meant  to  provide 
some  general  guidance:  adding  a  new 
shaft;  bringing  a  new  fan  on  line; 
changing  the  direction  of  air  in  an  air 
course;  changing  the  direction  of  air  in 
a  bleeder  system;  shutting  down  one  fan 
in  a  multiple  fan  system;  starting  a  new 
operating  section  with  ventilating 
quantities  redistributed  from  other 
sections  of  the  mine;  changing  entries 
from  intakes  to  returns  and  vice  versa; 
and  any  change  that  affects  the 
information  required  by  §  75.371,  Mine 
ventilation  plan;  contents. 

The  results  of  changes  to  a  complex 
ventilation  system  are  not  always  easy 
to  predict,  and  for  that  reason  caution 
must  be  used  when  making  significant 
changes  to  one  air  split  or  several  air 
splits.  The  balance  of  splits  can  be 
affected  and  may  result  in  air  reversals, 
dead  air  spaces,  or  insufficient  air  flow 
in  critical  areas.  For  this  reason,  such 
changes  must  be  evaluated  by  a  certified 
person  examining  the  affected  areas 
before  production  is  resumed.  Approval 
is  required  by  paragraph  (c)  of  §  75.370 
Mine  ventilation  plan;  submission  and 
approval,  if  the  change  alters  the  main 
air  current  in  a  manner  that  could 
materially  affect  the  safety  or  health  of 
miners.  When  questions  arise  as  to 


w’hether  an  anticipated  change  requires 
prior  approval,  MSHA  is  available  to 
discuss  the  situation  for  guidance  on 
whether  a  request  for  approval  should 
be  submitted.  While  the  Agency  is  not 
contemplating  a  change  to  §  75.324  at 
this  time,  comments  are  specifically 
solicited  on  the  issues  discussed. 

Section  75.325  Air  Quantity 

Although  the  Agency  believes  that  the 
promulgation  of  paragraph  (d)  of  this 
standard  was  done  appropriately,  it  is 
being  reproposed  for  the  purposes  of 
receiving  and  giving  consideration  to  all 
pertinent  comments.  Paragraph  (d) 
would  require  that  areas  where 
mechanized  mining  equipment  is  being 
installed  or  removed  be  ventilated  and 
that  the  quantity  of  air  and  the 
ventilation  controls  necessary  to 
provide  these  quantities  be  specified  in 
the  approved  ventilation  plan.  As 
demonstrated  by  the  explosion  at  the 
William  Station  Mine,  ventilation  of 
these  areas  is  essential  and  will  greatly 
enhance  the  protection  provided  to 
miners. 

Section  75.330  Face  Ventilation 
Control  Devices 

During  the  informational  meetings 
and  later  discussions,  it  became 
apparent  that  members  of  the  mining 
community  were  concerned  about  the 
appropriateness  of  using  a  performance 
standard  relative  to  the  volume  of  air 
that  must  be  provided  to  working  faces. 
It  was  suggested  that  such  an  approach 
suffered  from  two  flaws:  (1)  By  simply 
requiring  sufficient  air,  a  problem  could 
develop  and  go  unnoticed  before 
corrective  action  is  required;  and  (2) 
since  most  miners  do  not  have  the 
means  for  measuring  ventilation 
parameters;  i.e.,  cmemometers  and 
methane  detectors,  it  may  not  be 
possible  for  the  average  miner  to 
determine  compliance  with  the 
performance  standard.  It  has  been 
suggested  that  in  addition  to  the 
performance  standard,  the  Agency 
should  propose  requirements  for  line 
brattice  similar  to  those  that  existed  in 
the  previous  regulation.  After 
considering  this  recommendation  in 
light  of  the  expressed  concerns,  the 
Agency  is  proposing,  in  paragraph  (c), 
that  when  a  line  brattice  or  other  face 
ventilation  control  device  is  damaged  to 
the  extent  that  ventilation  of  the 
working  face  is  inadequate,  production 
activities  would  cease  until  necessary 
repairs  are  made.  It  is  the  intent  of  the 
Agency  to  assure  that  damaged 
ventilation  controls  are  repaired  and 
that  mining  is  discontinued  until 
adequate  face  ventilation  is  restored. 
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Section  75.332  Working  Sections  and 
Working  Places 

Although  the  Agency  believes  that  the 
promulgation  of  paragraph  (a)(1)  of  this 
standard  was  done  appropriately,  it  is 
being  reproposed  for  the  purposes  of 
receiving  and  giving  consideration  to  all 
pertinent  comments.  The  ventilation  of 
working  areas  has  historically  been 
accomplished  through  the  use  of  a 
separate  split  of  intake  air.  The  proposal 
would  provide  this  same  level  of 
protection  to  miners  working  in  areas 
where  equipment  is  being  installed  or 
removed. 

The  Agency  is  not  proposing  any 
changes  to  §  75.332  at  this  time. 
However,  questions  have  come  to  the 
attention  of  the  Agency  concerning  the 
existing  standard.  The  following 
discussion  is  intended  to  address  these 
questions. 

The  existing  requirements  of  §  75.332 
are  largely  derived  from  earlier  MSHA 
regulations  (§  75.311  and  §  75.312). 
Under  existing  §  75.332,  air  which  has 
passed  through  any  area  not  examined 
under  §  75.360,  §  75.361  or  §  75.364,  or 
through  any  area  which  has  been  second 
mined,  cannot  be  used  to  ventilate  any 
working  place.  After  the  rule  became 
effective,  it  was  suggested  that  it  would 
be  possible  to  ventilate  working  places 
with  intake  air  coursed  through  an 
evaluated,  nonpillared  worked-out  area, 
because  evaluation  in  lieu  of  travel  to 
the  point  of  deepest  penetration  is  at 
some  times  acceptable  imder  §  75.364. 
As  explained  in  the  following 
discussion,  this  is  not  the  case.  Existing 
§  75.332(a)(1)  requires  that  each  working 
section  and  each  area  where 
mechanized  mining  equipment  is  being 
installed  or  removed  be  ventilated  by  a 
separate  split  of  “intake  air.”  Existing 
§  75.301  defines  return  air  as  "Air  that 
has  ventilated  the  last  working  place  of 
any  working  section  or  any  worked-out 
area,  whether  pillared  or  nonpillared 
*  *  *  Reading  these  two  existing 
provisions  together,  one  concludes  that 
air  that  has  ventilated  a  worked-out  area 
is  return  air  and  therefore  cannot  be 
used  to  ventilate  any  working  section  or 
any  area  where  equipment  is  being 
installed  or  removed. 

A  second  question  concerns  the 
conditions  under  which  air  that  has 
passed  by  an  unsealed  worked-out  area 
can  be  used  to  ventilate  a  working 
section.  Worked-out  areas  that  are  not 
sealed  must  be  ventilated,  §  75.334(a). 
Under  §  75.332(b)(1)  the  air  used  to 
ventilate  worked-out  areas  cannot  be 
used  to  ventilate  working  sections, 
unless  examined  in  accordance  with 
§  75.360.  §  75.361,  or  §  75.364.  There  is 
only  one  condition  under  which  air  that 


passes  by  a  worked-out  area  that  is  not 
examined  can  be  used  to  ventilate  a 
working  section  or  an  area  where 
equipment  is  being  installed  or 
removed.  This  is  when  the  worked-out 
area  is  ventilated  by  a  separate  split  of 
air  and  the  remainder  of  the  intake  air 
continues  past  the  worked-out  area. 

This  remaining  intake  air  could  be  used 
to  ventilate  a  working  section  or  an  area 
where  equipment  is  being  installed  or 
removed.  However,  the  air  that  enters 
the  worked-out  area  cannot  reenter  the 
intake  air  course  because  the  definition 
of  return  air,  in  §  75.301,  states  in  part 
that  “If  air  mixes  with  air  that  has 
ventilated  the  last  working  place  on  any 
split  of  any  working  section  or  any 
worked-out  area,  whether  pillared  or 
nonpillared,  it  is  considered  return  air.” 
In  the  case  of  worked-out  areas  with 
multiple  openings,  this  would  preclude 
air  from  being  used  to  ventilate  a 
working  place  when  it  enters  a  worked- 
out  area  in  one  entry  and  exits  the 
worked-out  area  in  another  entry  to 
remix  with  the  air  passing  by. 

To  determine  that  the  air  that  has 
passed  by  a  worked-out  area  has  not 
been  contaminated,  proposed 
§  75.360(b)(4)  would  require  that  when 
intake  entries  carry  air  by  wmrked-out 
areas  to  ventilate  working  places  where 
persons  are  scheduled  to  work,  the 
approaches  to  the  worked-out  areas  be 
preshift  examined  immediately  inby 
and  outby  each  entry  that  carries  air  into 
the  worked-out  area.  The  purpose  of  this 
examination  is  to  assure  that  the  air  is 
not  oxygen  deficient  and  does  not 
contain  methane  in  excess  of  allowable 
limits  and  to  determine  that  the  air  is 
not  coming  from  the  worked-out  area. 

By  preshift  examining  the  intake  entries 
in  these  areas,  it  can  be  determined  that 
the  air  in  these  entries  is  suitable  for  use 
in  working  places.  Additionally, 
proposed  §  75.360(b)(4)  would  require 
that  when  intake  entries  carry  air  by 
worked-out  areas  to  ventilate  working 
places  where  persons  are  scheduled  to 
work,  the  entries  used  to  carry  air  into 
the  worked-out  area  be  preshift 
examined  at  a  point  immediately  inby 
the  intersection  of  each  entry  with  the 
intake  air  course.  Preshift  examining  of 
these  entries  is  intended  to  assure  that 
air  that  enters  a  worked-out  area  in  one 
entry  does  not  reenter  the  intake  air 
course. 

While  the  Agency  is  not 
contemplating  a  change  to  §  75.332  at 
this  time,  comments  are  specifically 
solicited  on  the  issues  discussed. 

Section  75.333  Ventilation  Controls 

The  Agency  is  proposing  to  revise 
paragraphs  (a),  (b)(1),  (b)(3),  (b)(4),  and 


(e)(1)  and  add  new  paragraph  (h)  to 
§75.333. 

As  proposed,  paragraphs  (b)(1),  (b)(3), 
and  (b)(4)  would  be  revised  to  clarify 
the  application  of  the  permanent 
ventilation  control  standards  when  a 
continuous  face  haulage  system  is  used. 
Continuous  face  haulage  systems 
employ  mobile  bridge  conveyors  to 
transport  coal  directly  from  die 
continuous  mining  machine  to  a  low 
profile  conveyor  belt.  The  mobile  bridge 
system  uses  a  “dolly”  to  transfer  the 
coal  to  the  low  profile  conveyor  belt  at 
the  section  loading  point.  Because  the 
dolly  travels  along  the  low  profile 
conveyor  belt,  the  location  of  the  section 
loading  point  changes  during  mining  as 
the  mobile  bridge  dolly  moves.  For 
escapeway  purposes,  paragraph  (b)(4) 
w'ould  designate  the  loading  point  for  a 
continuous  haulage  system  as  the  inby 
most  point  of  travel  of  the  dolly. 

In  tne  past,  the  Agency  has  not 
required  the  use  of  permanent 
ventilation  controls  to  separate 
continuous  face  haulage  systems  from 
return,  intake,  or  primary  escapeway 
entries  in  rooms  developed  600  feet  or 
less  fi'om  the  centerline  of  the  entry 
from  which  the  rooms  were  developed. 
As  with  the  existing  standard,  propo.sed 
paragraph  (b)(1)  would  require 
permanent  stoppings  or  other 
permanent  ventilation  control  devices 
between  intake  and  return  air  courses, 
except  temporary  controls  may  be  used 
in  rooms  that  are  600  feet  or  less  from 
the  centerline  of  the  entry  from  which 
the  room  was  developed.  The  proposal 
would  clarify  the  existing  standard  by 
explicitly  stating  that  when  continuous 
face  haulage  systems  are  used, 
temporary  controls  may  be  used  to 
separate  the  system  from  the  return  and 
intake  in  rooms  developed  600  feet  or 
less  from  the  centerline  of  the  entry 
from  which  the  rooms  were  developed. 
Because  the  room  in  which  the 
continuous  haulage  system  is  installed 
is  continuously  attended  by  the  system 
operators,  an  immediate  response  to  any 
safety-related  problem  with  the  haulage 
system  would  be  expected. 

Additionally,  two  or  three  rooms  are 
often  concurrently  developed  using  this 
system  and  the  life  of  the  actively 
developing  rooms  is  often  less  than 
three  days.  The  result  of  this  short  life 
is  that  mining  in  these  rooms  would 
often  be  completed  before  construction 
of  permanent  controls  is  finished.  The 
proposal  recognizes  the  short-lived 
nature  of  these  rooms  and  permits  the 
use  of  properly  constructed  temporaiy- 
controls  to  deliver  ventilation  to  the 
faces.  Requiring  the  construction  of 
permanent  controls  in  these  instances 
would  result  in  no  additional  safety 
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iwnefit.  The  Agency  has  also  received 
comment  that  additional  material 
handling  hazards  would  be  associated 
with  the  transportation  of  permanent 
control  construction  materials  into  an 
often  limited  number  of  rooms  during 
development.  Additionally,  access  to 
the  continuous  haulage  system  is 
required  through  crosscuts  for 
maintenance  and  operation  of  the 
system. 

For  these  reasons,  proposed  paragraph 
(b)(3)  would  also  be  revised  to  require 
that  when  continuous  face  haulage 
systems  are  used,  permanent  stoppings 
or  other  permanent  ventilation  control 
devices  must  be  built  and  maintained  to 
separate  the  haulage  entry  in  which  the 
low  profile  belt  structure  is  located  from 
intake  entries  only  to  the  outby  travel 
point  of  the  dolly.  The  proposal  would 
also  provide  that  for  continuous  haulage 
systems,  temporary  ventilation  controls 
may  be  used  in  rooms  that  are  600  feet 
or  less  from  the  centerline  of  the  entry 
from  which  the  rooms  were  developed. 

In  all  other  cases  permanent  stoppings 
or  other  permanent  ventilation  control 
devices  would  continue  to  be  required 
to  separate  belt  conveyor  haulageways 
from  intake  air  courses  when  air  in  the 
intake  air  course  is  used  to  provide  air 
to  active  working  places. 

Proposed  paragraph  (b)(4)  would 
continue  to  require  permanent 
stoppings  or  other  permanent 
ventilation  control  devices  *  *  to 
separate  the  primary  escapeway  from 
t)elt  and  trolley  haulage  entries,  as 
required  by  §  75.380(g).’’  In  addition, 
the  proposal  w'ould  reriuire  that  when 
continuous  face  haulage  systems  are 
used,  the  loading  point  for  purposes  of 
§  75.380(g)  would  be  the  inby  most 
point  of  travel  of  the  dolly.  The  Agency 
intends  that  this  separation  be 
maintained  to  the  most  inby  point  of 
travel  of  the  dolly  in  order  to  provide 
protection  along  the  entire  length  of  the 
conveyor  belt  entry.  A  greater  or  lesser 
distance  for  the  separation  of  the 
conveyor  belt  structure  from  the 
primary  escapeway  may  be  specified 
and  approved  in  the  ventilation  plan 
provided  it  poses  no  hazard  to  miners. 
This  provision  is  consistent  with  the 
requirements  of  §  75.380(g). 

The  portion  of  the  structure  nece.ssary' 
to  accommodate  the  movement  of  the 
ilolly  is  considered  as  part  of  the  face 
haulage  system.  Consistent  with  current 
MSHA  policy,  waterlines  would  not  be 
required  to  parallel  continuous  face 
haulage  systems  using  a  low  profile 
conveyor  belt  if  the  length  of  the  belt  is 
less  that  BOO  feet  and  sufficient  fire  hose 
is  available  to  extend  to  the  working 
face.  Fire  suppression  devices  and 
signal  and  alarm  .systems  are  not 


required  to  be  installed  along  such 
conveyor  belts.  However,  the  belts 
considered  as  face  equipment  must  have 
fire  protection  at  the  belt  drive  as 
required  by  §  75.1100-2(e)  of  the 
existing  standard  and,  if  hydraulically 
operated,  must  have  fire  suppression 
devices  as  required  by  existing 
§  75.1107.  Additionally,  for  safety 
reasons,  check  curtains  should  not  be 
installed  across  the  area  of  travel  of  the 
dolly. 

The  Agency  has  become  aware  of 
questions  on  the  part  of  a  segment  of  the 
industry  relative  to  what  are  acceptable 
construction  methods  and  materials  for 
the  construction  of  permanent 
ventilation  controls,  excluding  seals, 
that  will  result  in  controls  that  satisfy 
the  definition  of  durable  given  in 
paragraph  (a)  of  the  existing  standard. 
The  Agency  is  addressing  these 
questions  by  proposing  to  eliminate  the 
definition  of  durable  and  to  modify 
paragraph  (e)(1)  to  require  these  controls 
to  be  constructed  in  a  manner  and  of 
materials  that  results  in  a  construction 
that  has  been  tested  and  shown  to  have 
a  minimum  strength  of  39  pounds  per 
square  foot  as  tested  under  ASTM  E72- 
80  Section  12 — Transverse  Load- 
Specimen  Vertical,  load  only.  The 
proposal  retains  the  intent  and 
requirement  of  the  existing  standard 
because  the  8-inch  hollow-core  concrete 
block  stopping  with  mortared  joints,  to 
which  all  other  constructions  were  tied 
under  the  definition  of  durable  in  the 
existing  standard,  has  been  tested  and 
shown  to  have  a  minimum  strength  of 
39  pounds  per  square  foot. 

Tne  Agency  recognizes  that  other 
construction  methods  and  materials 
may  be  available  or  developed  that  will 
result  in  permanent  ventilation  controls 
that  are  suitable  for  the  intended 
purpose.  The  proposal  would  permit 
alternative  constructions  for  ventilation 
controls  constructed  after  [INSERT  THE 
EFFECT1\T:  DATE  OF  THIS  RULE] 
under  paragraph  (e)(l)(i)  provided  they 
have  been  tested  and  show'n  to  have  a 
minimum  strength  of  39  pounds  per 
square  foot.  For  a  control  to  be 
acceptable,  the  operator  would  have  to 
demonstrate  that  the  control  has  been 
tested  and  shown  to  provide  a  strength 
of  39  pounds  per  square  foot  as  tested 
under  ASTM  E72-80  Section  12 — 
Transverse  Load-Specimen  Vertical, 
load  only.  In  instances  where  a 
construction  has  already  l>een  te.sted 
and  shown  to  possess  the  requisitt* 
strength,  the  operator  need  only  provide 
documentation  of  the  test  results. 

MSHA  will  maintain  and  will  makt^ 
available  for  review  at  each  MSHA 
District  Office  a  listing  of  construction 
methods  and  materials  that  have  been 


tested  and  have  demonstrated  a  strength 
of  at  least  39  pounds  per  square  foot. 
Persons  wishing  to  have  a  construction 
method  or  material  included  in  this 
listing  should  submit  documentation  of 
testing  to  the  Agency.  To  the  extent 
possible,  MSHA  will  also  maintain  a 
listing  of  construction  methods  and 
materials  that  have  failed  to 
demonstrate  a  strength  of  at  least  39 
pounds  per  square  foot  when  tested 
under  ASTM  E72-80  Section  12 — 
Transverse  Load-Specimen  Vertical, 
load  only.  Persons  wishing  to  have  a 
constniction  method  or  material 
included  in  this  listing  should  submit 
documentation  of  testing  to  the  Agency. 
It  should  be  noted  that  solid  concrete 
block  stoppings  that  are  dry-stacked  and 
plastered  on  only  one  side  have  not 
been  shown  to  have  a  minimum 
strength  of  at  least  39  pounds  per  square 
foot  when  tested  under  ASTM  E72-80 
Section  12 — Transverse  Load-Specimen 
Vertical,  load  only.  Unless  a  stronger 
plaster  is  developed,  it  is  unlikely  that 
a  stopping  plastered  on  only  one  side 
would  be  acceptable  under  the  current 
nile  or  this  proposed  revision. 

As  with  the  existing  rule,  the  propo.sal 
would  require,  in  paragraph  (e)(l)(ii), 
that  all  overcasts,  undercasts,  shaft 
partitions,  permanent  stoppings,  and 
regulators,  installed  after  November  15, 
1992,  be  constmcted  of  noncombustiblo 
material. 

Also  like  the  e.xisting  standard,  the 
proposal  lists  materials  that  would  Ik; 
suitable  for  these  controls  and  would 
continue  to  prohibit  ventilation  controls 
installed  after  November  15,  1992,  from 
being  constructed  of  aluminum. 

The  .Agency  is  proposing  a  new 
paragraph  (h)  to  assure  that  all 
permanent  ventilation  controls, 
including  all  doors  and  seals,  regardless 
of  the  construction  date,  be  maintained 
to  serve  the  purpose  for  which  they 
were  built.  Existing  §  75.333(e)(1) 
requires  that  ventilation  controls  l)e 
maintained  to  serve  the  purpose  for 
which  they  were  built.  Because  existing 
§  75.333(e)(1)  also  specifies  that 
ventilation  controls  installed  after 
Novemher  15.  1992,  be  constructed  of 
durable  and  noncombustible  material,  a 
commenter  questioned  whether  the 
maintenance  requirement  applied  only 
to  ventilation  controls  constructed  after 
November  15,  1992.  That  is  not  the  case 
Given  the  importance  of  tliese  devices 
in  preserving  the  integrity  of  the  mine 
ventilation  system,  MSH.A  is  proposing 
the  maintenance  provision  in  a  new 
paragraph  to  explicitly  state  that  all 
permanent  ventilation  controls, 
including  seals,  must  be  maintained  to 
serve  their  intended  purpose.  With 
regard  to  seal  maintenance,  the  Agency 
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does  not  intend  that  the  maintenance 
standard  would  be  applied  to  seals 
located  within  another  sealed  area. 
Further,  the  Agency  does  not  intend  that 
the  standard  would  apply  to  seals  which 
have  become  consumed  within  a  gob 
area  which  is  ventilated  and  evaluated 
in  a  manner  approved  through  the  mine 
ventilation  plan. 

Section  75.334  VVorked-out  Areas  and 
Areas  Where  Pillars  Are  Being 
Recovered 

MSHA  is  proposing  to  revise 
paragraph  (e)  and  to  repropose  existing 
paragraph  (f).  A  requirement  would  be 
added  in  paragraph  (e)  that  provides 
that  in  addition  to  designing  mining 
systems  so  that  worked-out  areas  can  be 
sealed,  the  location  and  sequence  of 
construction  of  proposed  seals  would 
also  be  specified  in  the  approved 
ventilation  plan.  Improper  location  and 
sequencing  of  seal  construction  can 
have  a  deleterious  effect  on  mine  air 
quality  and  ventilation  and  therefore  the 
location  and  sequence  of  construction  of 
these  seals  should  be  reviewed  and 
approved  as  a  part  of  the  ventilation 
plan.  Under  the  previous  standard,  the 
proposed  location  and  sequence  of 
construction  of  all  necessary  mine  seals 
was  required  to  be  submitted  for 
approval  as  part  of  the  sealing  plan 
required  by  §  75.330.  Under  the  existing 
standard,  the  location  of  proposed  seals 
is  required  to  be  shown  on  the 
ventilation  map  required  by  §  75.372. 
Showing  the  location  on  the  map  does 
not  subject  the  location  to  approval  and 
therefore  the  Agency  agrees  that  it  does 
not  satisfy  the  objective  of  assuring 
proper  location  and  sequencing.  The 
proposal  would  rectify  this  situation. 

Tnrough  meetings  with  various 
segments  of  the  mining  community,  the 
Agency  also  became  aware  of  a  concern 
that  paragraph  (f)  of  §  75.334  may  have 
been  promulgated  without  the  benefit  of 
adequate  comment.  Paragraph  (f) 
addresses  mines  with  a  demonstrated 
history  of  spontaneous  combustion  or 
those  located  in  coal  seams  determined 
to  be  susceptible  to  spontaneous 
combustion.  Although  the  Agency 
believes  that  the  promulgation  of 
paragraph  (f)  of  this  standard  was  done 
appropriately,  it  is  being  reproposed  for 
the  purposes  of  receiving  and  giving 
consideration  to  all  pertinent  comments. 

As  discussed  in  the  preamble  to  the 
existing  standard,  several  commenters 
suggested  that  bleeder  systems  should 
not  be  required  for  all  mines,  stating 
that  in  some  mines  the  practice  of 
ventilating  worked-out  areas  increases 
the  risk  of  spontaneous  combustion  by 
supplying  oxygen  to  combustion-prone 
materials  in  these  areas.  These 


commenters  requested  that  the  final  rule 
include  provisions  to  address 
spontaneous  combustion.  MSHA 
recognized  the  need  to  reduce  the  flow 
of  oxygen  to  areas  where  there  is  a 
likelihood  of  spontaneous  combustion 
and  the  existing  rule  requires  the 
approved  ventilation  plan  to  address 
spontaneous  combustion  in  mines  with 
a  demonstrated  history  of  this  hazard  or 
mines  that  are  located  in  coal  seams 
determined  to  be  susceptible  to 
spontaneous  combustion. 

Experience  gained  through 
application  of  this  standard  has 
demonstrated  that  paragraph  (f)  applies 
to  only  a  few  mines.  However,  studies 
by  the  Bureau  of  Mines  have  identified 
the  volatile  properties  of  coal  seams  and 
have  determined  that  certain  seams  are 
susceptible  to  spontaneous  combustion. 
The  existing  standard,  as  reproposed,  is 
also  directed  to  mines  in  these  seams. 

Under  paragraph  (f)  of  the  proposal, 
the  approved  ventilation  plans  for 
mines  that  are  susceptible  to 
spontaneous  combustion  must  specify 
measures  to  detect  methane,  carbon 
monoxide,  and  oxy'gen  concentrations 
in  worked-out  areas.  These  measures 
must  be  taken  during  and  after  pillar 
recovery  and  in  worked-out  areas  where 
no  pillars  have  been  recovered.  The 
purpose  of  these  measures  is  to 
determine  if  worked-out  areas  must  be 
ventilated  or  sealed.  If  the  methane 
concentration  or  other  hazards  in  the 
worked-out  area  cannot  be  controlled 
while  the  mine  is  limiting  airflow  to 
avoid  spontaneous  combustion,  it  may 
be  necessary  to  ventilate  or  seal  the 
w'orked-out  area.  These  measures  also 
help  to  determine  the  extent  to  which 
the  worked-out  areas  can  be  ventilated 
without  increasing  the  spontaneous 
combustion  hazard. 

The  Agency  is  concerned  with  the 
inability  of  some  mines  that  have  a 
spontaneous  combustion  problem  to 
reduce  the  oxygen  content  to  a 
sufficiently  low  level.  It  is  well  known 
that  the  oxygen  level  in  a  gob  varies 
depending  on  the  location  where  the 
measurement  is  made.  For  example,  the 
periphery  of  a  gob  normally  will  have 
higher  oxygen  levels  than  the  interior  of 
the  gob.  The  oxygen  level  in  the  interior 
of  the  gob  is  critical  when  dealing  with 
spontaneous  combustion.  If  conditions 
are  such  that  the  oxygen  content  in 
critical  areas  within  a  gob  cannot  be 
reduced  below  that  necessary  for  a 
methane  ignition  to  occur,  a  bleederless 
system  may  not  be  appropriate.  The 
Agency  solicits  comments  on  this 
subject. 

Under  the  provisions  of  paragraph  (f) 
the  operator  is  required  to  specify  the 
action  that  will  be  taken  to  protect 


miners  from  the  hazards  of  spontaneous 
combustion.  This  requirement  would  be 
triggered  if  the  mine  has  a  demonstrated 
history  of  spontaneous  combustion,  or, 
if  an  evaluation  of  the  susceptibility  of 
the  coal  scam  to  spontaneous 
combustion  leads  to  a  mine  operator 
determination  that  a  bleeder  system 
should  not  be  used.  In  these  cases  the 
approved  ventilation  plan  must  specify 
the  methods  that  the  operator  will  use 
to  control  spontaneous  combustion,  as 
well  as  accumulations  of  methane-air 
mixtures  and  other  gases,  dusts,  and 
fumes  in  the  worked-out  area. 

During  informational  meetings  and 
through  the  application  of  this  standard, 
the  Agency  has  become  aware  that  the 
conditions  under  which  air  flow  can  be 
adjusted  within  a  bleeder  system  is  the 
subject  of  some  concern.  The  following 
discussion  is  intended  to  address  this 
concern  and  clarify^  the  Agency’s 
position.  When  adjustments  to  air  flow 
in  the  bleeder  entries  are  needed  to 
assure  proper  functioning  of  the  system, 
these  adjustments  would  be  made  in 
accordance  with  §  75.324,  Intentional 
changes  in  the  ventilation  system.  As 
explained  in  the  preamble  discussion  of 
existing  §  75.324,  when  the  adjustment 
in  the  bleeder  system  results  in  a  change 
in  direction  of  the  air  in  the  bleeder 
entry,  this  is  a  change  in  ventilation  that 
could  materially  affect  the  safety  or 
health  of  miners,  and  the  precautions  of 
§  75.324  apply.  As  addressed  under 
§  75.324,  other  changes  to  air  flow  in  the 
bleeder  entry  may  also  materially  affect 
the  safety  or  health  of  miners,  and  the 
precautions  of  §  75.324  would  apply. 
However,  it  is  not  intended  that  each 
and  every  change  to  bleeder  ventilation 
be  considered  to  materially  affect  the 
safety  or  health  of  miners.  For  example, 
minor  changes  needed  to  correct  a 
localized  condition,  such  as  removing  a 
methane  accumulation  in  a  high  spot, 
may  be  possible.  The  operator  must 
evaluate  each  change  prior  to  its 
implementation  and,  if  doubt  exists  as 
to  whether  the  change  is  material,  safety 
dictates  that  the  change  be  treated  as  a 
material  change  and  the  provisions  of 
§  75.324  be  followed. 

Section  75.340  Underground  Electrical 
Installations 

MSHA  proposes  to  revise  paragraph 
(a)  of  existing  §  75.340  for  the  purpose 
of  clarifying  the  standard  and  to  add 
requirements  that  a  visual  and  audible 
alarm  be  provided  on  installations 
utilizing  automatically  activated  doors 
and  that,  for  installations  equipped  with 
sensors,  monitoring  of  intake  air 
ventilating  battery  charging  stations  be 
done  with  sensors  not  affected  by 
hydrogen.  For  clarity,  requirements  for 
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underground  electrical  installations  to 
be  in  either  noncombustible  structures 
or  areas  or  to  have  fire  suppression 
systems  have  been  put  into  separate 
paragraphs.  Paragraph  (a){ll  sets  out  the 
requirements  that  apply  when  a 
noncombustible  structure  or  area  is  used 
for  underground  electrical  installations. 
Similarly,  paragraph  (a)(2)  sets  out  the 
requirements  that  apply  when  a  fire 
suppression  system  is  used.  A  provision 
has  been  added  to  proposed  paragraph 
(a)(l)(iii)  that  requires  that  electrical 
installations  be  equipped  with  a  device 
to  activate  a  visual  and  audible  alarm 
located  outside  of  the  enclosure  on  the 
intake  side  of  the  installation.  In 
addition,  to  maintain  consistency  with 
proposed  paragraphs  (a)(l)(ii)  and 
(a)(2)(ii)  of  this  section,  prof)osed 
paragraph  (a)(l)(iii)  would  be  revised  to 
include  the  provision  that  monitoring  of 
intake  air  ventilating  batteiy  charging 
stations  be  done  with  sen.sors  not 
affected  by  hydrogen.  Proposed 
paragraph  (a)(l)(iii)  addresses 
installations  which  are  ventilated  with 
intake  air  and  equipped  with  sensors  to 
monitor  for  heat  and  for  carbon 
monoxide  or  smoke  for  the  purpose  of 
activating  and  automatically  closing 
doors.  The  device  would  activate  when 
the  temperature  reaches  165  degrees 
Fahrenheit  or  the  carbon  monoxide 
concentration  reaches  10  parts  per 
million  above  the  ambient  level  for  the 
area,  or  the  optical  density  of  smoke 
n^aches  0.05  per  meter.  The  visual  and 
audible  alarm  required  should  be 
situated  so  that  it  can  be  seen  or  heard 
by  persons  traveling  in  the  intake  entry 
immediately  adjacent  to  the  installation. 
It  was  suggested  to  the  Agency  that 
these  electrical  installations  may  be 
susceptible  to  fire  and  the  fire  could  go 
undetected.  The  visual  and  audible 
alarms  would  provide  additional  safety 
at  these  installations. 

Section  75.342  Methane  Monitors 

Informational  meetings,  later 
discussions  on  the  rule,  and  recent 
experience  have  indicated  that  simply 
requiring  methane  monitors  to  be 
maintained  in  permissible  condition 
does  not  completely  satisfy  the  need  for 
assuring  proper  maintenance.  It  was 
suggested  that  it  is  necessary  to  have  a 
requirement  that  a  trained  person 
perform  maintenance  to  preclude  the 
possibility  that  a  person  with  less  than 
the  necessary  understanding  of  the 
monitor  and  the  permissibility 
requirements  would  be  assigned  the 
task.  Under  the  proposal,  methane 
monitors  must  be  properly  maintained 
at  all  times.  Like  the  existing  rule, 
proposed  paragraph  (a)(4)  would  require 
that  each  metliane  monitor  be  calibrated 


with  a  known  air-methane  mixture  at 
least  every’  31  days.  The  Agency  would 
expect  that,  when  necessary  to  maintain 
permissibility,  methane  monitors  would 
be  calibrated  more  fi’equently-  To  assure 
the  appropriate  level  of  maintenance, 
paragraph  (a)(4)(i)  would  require  that 
this  maintenance  be  done  by  a  trained 
person.  To  further  assure  the  adequacy 
of  the  maintenance  provided,  paragraph 
(a)(4)(ii)  would  require,  similar  to  the 
previous  standard,  the  operator  to 
develop  and  adopt  a  written 
maintenance  program,  a  copy  of  which 
would  be  made  available  for  review  by 
authorized  representatives  of  the 
Secretary  and  the  representative  of 
miners.  The  investigation  into  the  recent 
explosion  at  the  No.  3  Mine, 
Southmountain  Coal  Company,  Inc., 
illustrates  the  importance  of  proper 
maintenance  of  methane  monitors  and 
the  need  for  assuring  that  maintenance 
and  calibration  are  being  done  properly. 
Although  the  Southmountain 
investigation  report  did  not  conclude 
that  the  methane  monitor  on  the 
continuous  mining  machine  was 
involved  in  the  explosion,  it  did  state 
that.  “•  *  *  the  methane  monitor  was 
likely  in  a  condition  that  w'ould  not 
have  allowed  for  accurate  atmospheric 
monitoring  of  the  area  prior  to  and  at 
the  time  of  the  explosion  *  * 

Appendix  H  of  the  report  states,  "The 
methane  monitor  was  not  maintained  as 
approved  due  to  the  use  of  a  rag  in  place 
of  the  sintered  metal  screen  filter  in  the 
dust  guard.  The  methane  monitor  was 
not  properly  calibrated,  as  received.  If 
this  condition  existed  at  the  time  of  the 
explosion,  the  methane  monitor  would 
not  have  been  able  to  accurately  detect 
the  presence  of  methane.”  The  Agency 
believes  that  the  best  way  to  assure  that 
maintenance  and  calibration  are 
properly  done  is  through  a  written 
maintenance  program  with  which 
everyone  involved  is  familiar. 

The  Agency  would  expect  that,  at  a 
minimum,  the  maintenance  program 
would  include  the  following;  (1)  Checks 
to  assure  that  all  components  of  the 
methane  monitor  are  securely  attached 
to  the  machine  on  which  it  is  mounted 
and  that  all  packing  glands  are  properly 
packed  and  secured;  (2)  Checks  to 
assure  that  the  sensor  head  is  installed 
as  close  to  the  face  end  of  the  machine 
as  practicable  and  that  the  vent  holes 
and  filter(s)  on  the  .sensor  head  are  not 
clogged  with  water,  dust,  or  other 
material;  and  (3)  Checks  to  assure  that 
the  warning  device  can  be  seen  or  heard 
by  the  machine  operator  at  all  locations 
from  which  the  machine  is  operated  and 
that  the  lens(es)  protecting  tlie  meter 
and  indicating  lamps  is  not  cracked  or 


broken.  The  maintenance  program 
should  also  make  provisions  to  assure 
that  the  metliane  monitor  meter  or 
readout  assembly  is  projierly  adjusted  to 
indicate  zero  percent  methane  when  no 
methane  is  present  and  that  it  is  not 
possible  to  defeat  the  monitor  by 
holding  or  blocking  the  machine’s  reset 
switch  in  the  start  position.  The 
program  should  also  specify  the 
procedure  for  assuring  that  a  warning  is 
given  when  1  percent  methane  is 
indicated  on  the  meter  or  readout 
assembly  and  that  all  motors  and  lights 
on  the  machine  are  automatically 
deenergized  when  2  percent  methane  is 
indicated  on  the  meter  or  readout 
assembly. 

During  informational  meetings  and 
subsequent  discussions.  MSHA  heard 
suggestions  that  without  a  requirement 
for  a  record  to  be  maintained  of 
calibration  tests,  similar  to  that  required 
by  the  previous  regulation,  there  would 
be  no  way  for  the  Agency  or  miners  to 
verify  that  the  tests  were  made.  Upon 
reconsideration,  and  in  light  of  the 
Southmountain  explosion  investigation, 
MSHA  agrees  that  records  of  calibration 
tests  would  be  beneficial  and  is 
therefore  proposing,  in  paragraph 
(a)(4)(iii),  that  a  record  of  all  calibration 
tests  Ixj  kept  in  a  book  maintained  for 
this  purpose  on  the  surface  at  the  mine. 
Like  other  records  required  by  this 
proposal,  the  records  of  methane 
monitor  calibration  tests  are  to  be  madf; 
in  a  state-approved  book  or  in  a  boimd 
book  with  sequential  machine- 
numbered  pages.  This  is  being  proposed 
to  reduce  the  likelihood  that  pages  or 
records  could  be  lost  or  misplaced. 
Comments  are  solicited  on  the  use  of 
this  type  of  recordkeeping  book  and  on 
an  alternative  approach  wherein  the 
Agency  would  develop,  in  coordination 
with  the  states,  books  specific  for  the 
required  records. 

Under  paragraph  (a)(4)(iv)  of  the 
proposal,  the  records  would  be  required 
to  be  retained  for  at  least  1  year  at  a 
surface  location  at  the  mine  and  be 
made  available  for  inspection  by 
representative  of  miners  and  by 
autliorized  repmsentatives  of  the 
Secretary. 

Section  75.344  Compressors 

This  standard  specifies  requirements 
for  compressors  in  underground  coal 
mines.  The  proposal  would  revi.se 
paragraph  (a)(1),  redesignate  existing 
(1))(2)  as  (b)(3)  and  add  new  (b)(2)  and 
(e). 

Improperly  used  or  maintained 
compre.ssors  can  presenWa  significant 
risk  of  fire.  To  minimize  this  hazard  to 
miners,  tlie  existing  regulation 
addresses  the  detection  and  suppression 
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of  compressor  fires,  and  specifies 
installation  and  operation  requirements 
for  compressors.  The  Agency  has  stayed 
paragraph  (a)(1)  of  §  75.344  of  the 
existing  regulation,  which  requires  all 
compressors  to  be  located  in 
noncombustible  structures  or  areas. 
During  the  informational  meetings,  it 
was  brought  to  MSHA’s  attention  that  in 
some  instances  requiring  such  a 
structure  could  present  a  fire  hazard. 

The  proposal  recognizes  in  paragraph 
(a)(1)  that  it  is  possible  to  provide  the 
desired  level  of  protection  by  permitting 
compressors  to  be  operated  while 
attended,  rather  than  requiring  that  they 
be  located  in  noncombustible  structures 
or  areas.  Commenters  pointed  out  that 
requiring  all  compressors,  including 
portable  compressors,  to  be  located  in 
noncombustible  structures  or  areas 
might  result  in  a  fire  hazard.  The 
primary  hazard  identified  in  these 
instances  is  the  buildup  of  heat  within 
the  structure  if  sufficient  ventilation  for 
cooling  is  not  provided.  Another  hazard 
identified  during  discussions  on  this 
section  is  potential  delay  in  roof  bolting 
during  construction  of  a  suitable 
structure  or  area  for  the  compressor 
used  for  bolting.  Recognizing  these 
potential  hazards,  the  proposal  would 
require  compressors  to  be  located  in 
noncombustible  structures  or  areas, 
provided  adequate  ventilation  is 
maintained  for  cooling  or,  as  an 
alternative,  would  require  compressors 
to  operate  while  attended.  If  the 
compressor  is  operated  while  attended, 
it  is  the  Agency’s  intention  that  the 
person  be  able  to  see  the  compressor 
and  recognize  a  problem  and  is  close 
enough  to  activate  the  required  fire 
suppression  system  and  assure  that  the 
compressor  is  deenergized  or  shut  off. 
This  would  not  preclude  the  individual 
from  performing  other  duties,  including 
those  involving  the  use  of  the 
compressor.  However,  it  would  require 
that  the  individual  be  in  close  proximity 
to  the  compressor.  The  Agency  solicits 
comments  on  whether  the  standard 
should  specify  a  distance  and  what  that 
appropriate  distance  would  be.  If  a 
specific  distance  is  recommended,  the 
commenters  should  also  provide  the 
rationale  for  that  distance. 

Regardless  of  whether  the  compressor 
is  located  in  a  noncombustible  structure 
or  area  or  operated  while  attended, 
existing  paragraph  (b)(1)  requires  that 
the  compressor,  if  not  ventilated  with 
air  coursed  directly  into  a  return  air 
course  or  to  the  surface,  be  operated 
only  while  it  can  be  seen  by  a  person 
designated  by  the  operator.  The 
difference  between  proposed  paragraph 
(a)(1),  and  the  existing  paragraph  (b)(1) 
would  be  the  distance  the  designated 


person  could  be  from  the  compressor. 
Under  proposed  paragraph  (a)(1)  the 
designated  person  would  be  required  to 
be  close  enough  to  activate  the  fire 
suppression  system,  to  deenergize  or 
shut  off  the  compressor,  and  to  see  the 
compressor.  Under  paragraph  (b)(1),  the 
designated  person  need  only  be  able  to 
see  the  compressor. 

In  response  to  comments,  the  Agency 
is  proposing  paragraph  (b)(2),  which 
provides  additional  flexibility  for 
compressor  installations  while 
maintaining  the  same  level  of 
protection.  Proposed  paragraph  (b)(2) 
would  add  an  alternative  that  w’ould 
apply  to  compressors  located 
immediately  adjacent  to  a  return  air 
course  where  a  substantial  pressure 
differential  exists.  This  alternative 
would  not  be  appropriate  for 
applications  near  working  sections 
where  low  ventilation  pressure 
differentials  exist. 

Substantial  pressure  differentials  are 
necessary  to  provide  the  air  velocities 
required  to  prevent  smoke  rollback. 

Under  proposed  (b)(2),  a  compressor 
could  be  situated  adjacent  to  a  return  air 
course,  between  two  permanent 
ventilation  controls  through  which  an 
air  split  would  be  maintained  from  a 
small  diameter  opening  in  the  intake- 
side  control  to  a  larger  diameter  opening 
in  the  return-side  control.  In  lieu  of  the 
intake-side  ventilation  control,  a  door 
may  be  constructed  in  accordance  with 
§  75.333  (d)(1)  and  (d)(2).  Section 
75.333(d)(3),  which  requires  doors  to  be 
constructed  in  pairs,  would  not  apply  in 
this  case.  The  Agency  intends  that  this 
door  remain  closed  at  all  times  while 
the  compressor  is  operating.  This  door 
would  provide  easy  access  to  the 
compressor.  The  Agency  would 
continue  the  practice  of  accepting  as 
doors  the  fire-resistant  check  curtains 
described  by  Steven  J.  Luzik  in  “MSHA 
Develops  New  Fire-Resistant  Check 
Curtains,”  Coal  magazine,  pages  102- 
104,  June  1993.  The  ventilating  air 
quantity  must  be  adequate  to  provide 
the  essential  cooling  of  the  compressor. 
The  Agency  expects  operators  to 
provide  the  air  quantity  necessary  to 
assure  that  the  maximum  ambient 
operating  temperature  specified  by  the 
compressor’s  manufacturer  is  not 
exceeded.  Similarly,  any  other 
ventilating  or  temperature  parameters 
specified  by  the  manufacturer  would  be 
considered  in  determining  an  adequate 
ventilating  air  quantity. 

In  addition  to  an  air  quantity 
necessary  to  provide  cooling,  the  air 
velocity  through  the  intake-side  opening 
would  be  required  to  be  sufficient  to 
prevent  any  air  reversal  or  possible 
smoke  rollback  in  the  event  of  a 


compressor  fire.  In  determining 
sufficient  air  velocities,  the  Agency  has 
placed  in  the  rulemaking  record  the 
1977  MESA  Informational  Report, 
Ventilation  to  Control  the  Smoke  From 
a  Fireproof  Structure,  (IR  1054).  That 
report  concludes  that  smoke  rollback 
should  not  occur  if  the  centerline 
velocity  through  the  intake-side  opening 
(not  to  exceed  16  x  24  inches)  is  at  least 
1,100  feet  per  minute  (fpm)  and  the 
discharge  opening  is  not  smaller  than 
the  intake  opening  with  at  least  10  feet 
between  the  ventilation  controls.  The 
report  also  indicates  that  the  intake 
opening  should  be  close  to  the  floor  and 
the  discharge  opening  should  be  near 
the  roof.  The  Agency  solicits  comments 
on  whether  the  velocity  and  associated 
parameters  outlined  in  IR  1054  are 
appropriate. 

The  proposed  paragraph  (b)(2) 
alternative  also  requires  sensors  for  heat 
or  carbon  monoxide  or  smoke  to  be 
installed  between  the  two  permanent 
ventilation  controls.  The  sensors  would 
be  required  to  activate  a  visual  and 
audible  alann  located  outside  of  the 
enclosure  on  the  intake  side  when  either 
condition  specified  in  paragraph  (b)(3) 

(i)  or  (ii)  occurs.  The  visual  alarm 
should  be  situated  so  that  it  can  be  seen 
by  persons  traveling  in  the  intake  entry 
immediately  adjacent  to  the  enclosure. 

Paragraph  (e)  of  the  proposal  has  been 
added  in  response  to  suggestions  that 
compressors  have  an  automatic 
shutdown  feature  that  deenergizes  or 
shuts  off  the  compressor  when  the 
required  fire  suppression  system  is 
activated.  The  Agency  recognizes  that 
under  §  75.1107—4  automatic 
deenergization  is  required  if  the 
automatic  fire  suppression  system  is 
activated  on  unattended  electrically 
powered  compressors.  However, 
paragraph  (e)  would  clarify  that 
automatic  deenergization  or  shutdown 
is  required  for  both  attended  and 
unattended  electric  and  diesel  powered 
compressors.  This  paragraph  also  would 
require  the  compressor  to  be 
automatically  deenergized  or  shut  off  if 
one  or  more  of  the  doors  (required  by 
paragraph  (b)(3))  close.  Historically, 
fires  on  compressors  that  continue  to 
operate  have  resulted  in  oil  being 
released,  which  has  contributed  to  the 
severity  of  the  fire.  For  this  reason,  the 
Agency  believes  that  safety  is  best 
served  by  requiring  compressors  to  be 
automatically  deenergized  or  shut  off 
when  the  fire  suppression  system  is 
activated. 

It  was  suggested  that  the  cutoff  for 
application  of  §  75.344  be  changed  from 
5  horsepower  for  all  compressors  to  30 
horsepower  for  reciprocating 
compressors  and  5  horsepower  for  all 
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other  types  of  compressors.  The 
rationale  presented  for  this  suggestion  is 
that  reciprocating  compressors  of  up  to 
30  horsepower  contain  about  the  same 
amount  of  lubricating  oil  as  a  5 
horsepow'er  oil-flooded  rotary 
compressor.  This  suggestion  is  not 
adopted  in  the  proposal  because  the 
Agency  has  information  (Report  No.  06- 
292-87  of  the  Industrial  Safety  Division, 
Pittsburgh  Safety  and  Health 
Technology  Center)  that  the 
predominant  hazard  for  fire  or 
explosion  in  reciprocating  compressors 
is  not  the  lubricating  oil  but  rather  the 
formation  of  carbonaceous  deposits  in 
the  discharge  system.  A  review  of 
accident  reports  indicated  that  nine 
mine  fires  started  in  compressors 
between  1970  and  1992.  Two  of  these 
nine  fires  occurred  in  compressors  of 
the  type  subject  to  a  buildup  of 
carbonaceous  deposits.  Although  it  is 
not  known  that  this  buildup  was  the 
cause  of  these  fires  and  the  compressors 
involved  were  larger  than  30  HP,  these 
fires  are  of  concern  to  the  Agency.  The 
Agency  solicits  additional  comments  on 
the  safety  considerations  associated 
with  reciprocating  compressors. 

Section  75.360  Preshift  Examination 

MSHA  is  proposing  several 
modifications  to  the  requirements  in  the 
existing  §  75.360,  Preshift  examinations. 
Paragraph  (e)  would  be  removed, 
existing  paragraphs  (f)  through  (h) 
would  be  redesignated  as  (e)  through  (g), 
paragraphs  (a),  (b),  (c),  and  (f)  would  be 
revised,  and  new  paragraphs  (b)(8) 
through  (b)(10)  would  be  added. 

The  informational  meetings  and  later 
discussions  on  the  rule  indicated  some 
confusion  over  the  application  of 
preshift  examination  requirements  to 
pumpers.  The  questions  focused  on  the 
need  to  preshift  examined  areas  of  the 
mine  where  pumpers  were  scheduled  to 
work  or  travel.  In  response  to  these 
questions,  the  Agency  has  reviewed  its 
position  on  this  issue  and  has 
determined  that  the  interest  of  safety  is 
best  served  by  permitting  pumpers  to 
perform  examinations  for  themselves, 
provided  they  are  certified.  The  existing 
regulation  requires  that  areas  where 
pumpers  are  assigned  to  work  or  travel 
be  preshift  examined  even  if  the  pumper 
is  certified.  The  proposal  would  modify 
§  75.360  by  requiring  in  proposed 
paragraphs  (a)(1)  and  (a)(2)  that  certified 
pumpers  perform  these  examinations  if 
the  area  has  not  been  preshift  examined. 
However,  if  the  pumper  is  not  certified, 
the  proposal  would  continue  to  require 
the  areas  where  the  pumper  is  assigned 
to  work  or  travel  to  be  preshift 
examined.  Paragraph  (a)(2)  of  the 
proposal  would  require  that  the  pumper 


make  a  record  by  or  at  the  end  of  the 
shift  of  all  hazardous  conditions  found. 

As  with  other  examinations  required 
by  this  subpart,  no  one  may  accompany 
the  pumper  during  this  examination.  If 
persons  other  than  the  certified  pumper 
are  scheduled  to  enter  the  area,  a 
preshift  examination  is  required. 
However,  pumpers  may  conduct 
supplemental  examinations  in 
accordance  with  §  75.361  for  other 
persons,  provided  certified  pumpers:  (1) 
have  been  designated  by  the  operator  to 
conduct  these  examinations;  (2)  conduct 
these  examinations  within  3  hours  prior 
to  anyone’s  entering  the  area;  and  (3) 
conduct  these  examinations  in  areas 
where  persons  were  not  scheduled  to 
work  prior  to  the  beginning  of  the 
preshift  examination.  The  proposal 
would  provide  at  least  the  same  level  of 
safety  as  the  existing  regulation  because 
a  complete  examination  by  a  certified 
person  would  still  be  required  and  the 
examination  would  be  conducted  closer 
to  the  time  that  miners  would  actually 
enter  the  area. 

Paragraph  (b)  is  proposed  for  revision 
to  address  conditions  to  be  checked  by 
the  preshift  examiner.  Under  the 
existing  rule,  the  preshift  examiner  is 
required  to  examine  for  hazardous 
conditions.  The  preamble  to  the  existing 
rule  states  the  Agency’s  position  that 
“Most  ‘hazards’  are  violations  of 
mandatory  standards.”  (57  FR  20894, 
May  15, 1992.)  It  further  states  that 
requiring  a  preshift  examiner  to  look  for 
all  violations  could  distract  the 
examiner  ft-om  the  more  important 
aspects  of  the  examination  and  that  a 
district  manager  could  require  the 
preshift  examiner  to  include 
examination  for  other  hazards.  Upon 
reconsideration,  the  Agency  is 
proposing  that  the  preshift  examination 
be  expanded  to  include  an  examination 
for  noncompliance  with  mandatory 
safety  or  health  standards  that  could 
result  in  a  hazardous  condition,  as  well 
as  other  hazardous  conditions.  This 
proposal  places  the  examiner  and  the 
operator  in  a  proactive  rather  than  a 
reactive  role  and  therefore  has  the 
potential  to  enhance  safety  by 
identifying  a  condition  before  a  hazard 
exists. 

Under  proposed  paragraph  (b)(1), 
roadways,  travelways  and  track 
haulageways  where  persons  are 
scheduled  to  work  or  travel  during  the 
oncoming  shift  must  be  preshift 
examined.  The  proposal  would  clarify 
that  the  preshift  examination  includes 
travelways  in  addition  to  roadways  and 
track  haulageways.  This  is  being 
proposed  based  on  comments  received 
that  the  terms  “roadways”  and  “track 
haulageways”  specifically  refer  to  areas 


where  mobile  powered  equipment  is 
operated.  The  addition  of  the  term 
travelways  in  the  proposal  would 
require  areas  where  persons  are 
scheduled  to  travel  on  foot  to  also  be 
preshift  examined  since  hazards  may 
also  exist  in  these  areas.  The  remaining 
portion  of  the  existing  paragraph  has 
been  transferred  to  paragraph  (b)(10). 

Proposed  paragraph  (b)(3)  would 
require  an  examination  for  hazardous 
conditions  and  noncompliance  with 
mandatory  safety  or  health  standards 
that  could  result  in  a  hazardous 
condition,  tests  for  oxygen  deficiency 
and  methane,  and  a  determination  if  the 
air  is  moving  in  its  proper  direction  on 
any  section  that  is  not  scheduled  to 
operate  but  is  capable  of  producing  coal 
by  simply  energizing  equipment.  This  is 
in  addition  to  the  existing  requirement 
that  these  examinations  and  tests  be 
made  on  working  sections  and  areas 
where  mechanized  mining  equipment  is 
being  installed  or  removed.  It  has  been 
the  Agency’s  position  that  sections  that 
are  capable  of  producing  coal  by  simply 
energizing  equipment  should  be 
examined  in  accordance  with  §  75.361, 
Supplemental  examinations.  However, 
as  pointed  out  by  commenters,  a 
number  of  fatalities  have  been  the  result 
of  persons  being  sent  into  areas  that 
should  have  been  examined  but  were 
not.  Because  there  is  a  reasonable 
likelihood  that  miners  will  at  some 
point  during  a  working  shift  enter 
sections  that  are  set  up  to  mine  coal,  the 
Agency  is  proposing  that  these  sections 
be  preshift  examined. 

The  Agency  has  become  aware  of  an 
opinion  of  a  segment  of  the  mining 
community  that  those  parts  of  §  75.360 
related  to  areas  where  mechanized 
mining  equipment  is  being  installed  or 
removed  were  promulgated  without  the 
benefit  of  adequate  comment.  Although 
the  Agency  believes  that  the 
promulgation  of  this  standard  was  done 
appropriately,  it  is  being  reproposed  for 
the  purposes  of  receiving  and  giving 
consideration  to  all  pertinent  comments. 

As  stated  in  the  preamble  to  the 
existing  rule,  “The  Agency  has  always 
considered  these  areas  to  be  subject  to 
the  requirements  of  the  preshift 
examination;  however,  an  investigation 
following  an  explosion  at  the  William 
Station  Mine  indicated  that  some 
confusion  existed  on  this  issue.”  (57  FR 
20894,  May  15, 1992.)  The  Agency’s 
position  on  this  issue  remains 
unchanged  at  this  time;  however, 
comments  are  specifically  solicited 
relative  to  the  need  to  preshift  examine 
these  areas. 

Paragraph  (b)(3)  would  also  require 
the  examination  to  include  a  test  of  the 
roof,  face  and  rib  conditions  on  these 
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sections  or  in  these  areas.  This  is  to 
clarify  the  Agency’s  position  that 
failures  of  the  rotrf,  face  and  rib  pose  a 
hazard  to  miners.  It  has  been  suggested 
to  the  Agency  that  specifically  requiring 
this  examination  is  proactive  rather  than 
reactive  and  is  therefore  tte  preferred 
approach,  ihe  Agency  has  reconsidered 
its  approach  and  agrees. 

Existing  paragraph  (h)(4)  requires  that 
a  preshift  examinaticm  of  the 
approaches  to  worked-out  areas  along 
intake  air  courses  be  conducted  if  intake 
air  passes  by  the  vvrorked-out  area  to 
ventilate  working  sections  where 
anyone  is  scheduled  to  work  during  the 
oncoming  shift.  The  proposal  would 
revise  paragraph  (b)(4)  by  also  requiring 
that  the  entries  used  to  carry  air  into 
these  worked-out  areas  be  preshift 
examined.  Under  the  provisions  of 
existing  §  75.332(a)(1),  air  that  ventilates 
a  worki;';g  section  or  an  area  where 
mechanized  mining  equipment  is  being 
installed  or  removed  must  be  a  separate 
split  of  intake  air.  Air  that  ventilates  a 
worked-out  area  is  return  air  and  cannot 
be  used.  The  preshift  examination 
required  by  proposed  paragraph  (b)(4)  is 
intended  to  assure  that  miners  are  not 
exposed  to  the  hazards  associated  with 
ventilating  working  sections  with  return 
air  and  that  air  that  enters  a  worked-out 
area  in  one  entry  does  not  reenter  the 
intake  air  course.  Additionally,  the 
proposal  would  clarify  the  Agency’s 
intent  that  the  examination  of  the 
approaches  to  these  worked-out  areas  be 
made  immediately  inby  and  outby  each 
entry  used  to  carry  air  into  the  worked- 
out  area. 

Paragraph  (bM6)  of  the  proposal 
addresses  concerns  raised  during  the 
informational  meetings  and  later 
discussions  on  the  rule  that  requiring 
examination  or  rehabilitation  of  rooms 
and  entries  described  in  paragraphs  (i) 
and  (ii)  could  constitute  a  hazard.  The 
existing  standard  requires  a  preshift 
examination  of  entries  and  rooms  driven 
more  than  20  feet  off  an  intake  air 
course  without  a  crosscut  or  more  than 
2  crosscut-  off  an  intake  air  course 
without  permanent  ventilation  controls 
where  intake  air  passes  through  or  by 
these  entries  or  rooms  to  a  working 
section  where  anyone  is  scheduled  to 
work  during  the  oncoming  shift.  It  was 
pointed  out  that  often  these  rooms  and 
entries  have  existed  without  incident  for 
many  years,  which  has  allowed  methane 
to  bleed  off.  The  Agency  also  heard 
assertions  that  as  written  the  existing 
regulation  may  cause  a  diminution  of 
safety  to  miners.  It  was  stated  that 
certain  areas  have  been  timbered 
heavily  and  cribbed  because  of  adverse 
roof  conditions  and  that  rehabilitating 
such  areas  would  unnecessarily  expose 


workers  removing  or  repositioning  cribs 
to  hazards.  It  was  also  stated  that  these 
areas  are  subject  to  roof  falls  and  may 
remain  prcme  to  roof  falls  and  hazardous 
conditions  even  after  rdiabilitation. 
Finally,  it  was  stated  that  any 
advantages  that  come  from  physical 
inspection  of  these  entries  or  rooms  are 
outweighed  by  the  danger  to  which  the 
examiner  may  be  exposed. 

In  light  of  these  concerns,  the  Agency 
has  proposed  that  rooms  and  entries 
developed  prior  to  November  15, 1992, 
need  not  be  preshift  examined  and 
requests  additional  comment  as  to  the 
impact  on  safety.  Proposed  paragraph 
(b)(6)  requires  that  entries  and  rooms 
developed  after  November  15, 1992, 
either  be  preshift  examined  or 
ventilated  using  permanent  ventilation 
controls. 

In  response  to  comments,  the  Agency 
is  proposing  in  paragraph  (b)(8)  that  the 
preshift  examiner  check  high  spots 
along  intake  air  courses  where  methane 
is  Ukely  to  accumulate  if  equipment 
may  be  operated  in  the  air  course  during 
the  shift.  It  has  long  been  recognized  by 
the  industry  that  methane  can 
accumulate  in  high  areas  with  no 
indication  in  the  normal  mine  entry.  As 
equipment  passes  imder  these  areas,  the 
methane  is  pulled  down  and  mixed 
with  the  air  in  the  entry  and  may  be 
ignited  by  the  equipment.  Through 
proper  ventilation  and  examination,  this 
hazard  can  be  eliminated. 

During  informational  meetings, 
commenters  expressed  concern  about 
the  potential  fire  and  ignition  hazards 
associated  with  electrical  installations 
and  compressors.  Paragraph  (b)(9)  of  the 
proposed  rule  would  require  that 
electrical  installations  referred  to  in 
§  75.340(a),  except  for  water  pumps,  and 
the  areas  where  compressors  subject  to 
§  75.344  are  located,  be  preshift 
examined  if  the  installation  or 
compressor  is  or  will  be  energized 
during  the  shift.  Pumps  would  be 
exempted  because  of  the  limited  hazard 
presented  by  pumps  and  because 
certified  pumpers  would  conduct 
examinations  for  themselves  in 
accordance  with  paragraph  (a)(2)  as  they 
entered  the  area  where  the  pump  is 
located.  The  purpose  of  examining 
electrical  installations  and  compressors 
would  be  to  assure  that  methane  in 
unacceptable  concentrations  is  not 
present  in  these  areas  and  that  there  are 
no  signs  of  fire.  The  Agency  solicits 
comments  on  this  proposed 
requirement. 

In  addition,  the  proposed  rule  would 
modify  existing  §  75.360  to  more  clearly 
address  those  situations  where  miners 
are  scheduled  to  work  or  travel  after  the 
preshift  e.xamination  has  begim.  The 


proposal  would  amend  paragraph  (a), 
add  a  new  paragraph  (b)(10),  and  make 
a  conforming  e^torial  change  to 
existing  §  75.360(bKl).  The  existing 
§  75.360(b)(1)  requires  that  a  preshifl 
examination  include  areas  where  miners 
are  scheduled  to  work  or  travel  during 
the  oncoming  shift.  The  proposal 
reflects  the  fact  that  on  occasion  miners 
may  be- given  their  work  assignments, 
and  thus  be  scheduled  to  work  or  travel 
in  an  area,  after  the  preshift  examination 
has  begun.  This  may  occur,  for  example, 
due  to  changing  conditions  in  the  mine. 
In  these  cases  the  supplemental 
examination,  rather  than  the  preshift 
examination,  would  be  required.  In 
accordance  with  provisions  of  §  75.361, 
a  certified  person  must  perform  an 
examination  of  any  area  where  a 
preshift  examination  was  not  made 
before  any  person  enters  the  area.  To 
permit  these  areas  to  be  examined  other 
than  on  the  preshift  examination 
maintains  the  existing  level  of  safety 
because  a  complete  examination  by  a 
certified  person  would  be  required.  The 
examination  would  be  conducted  closer 
to  the  time  that  persons  will  actually 
enter  the  area,  and  any  area  where  a 
hazardous  condition  exists  will  be 
posted. 

Consistent  vsdth  the  proposed  change 
to  paragraph  (b)(3)  requiring  a  preshift 
examination  on  any  section  that  is  not 
scheduled  to  operate  but  is  capable  of 
producing  coal  by  simply  energizing 
equipment,  proposed  paragraph  (c) 
would  require  the  preshift  examination 
to  include  air  measurements  in  these 
areas.  Adequate  ventilation  is  the 
primary  means  for  assuring  that 
methane  does  not  accumulate  in  these 
areas,  and  therefore  it  is  necessary  to 
determine  that  an  adequate  volume  of 
air  is  present.  As  stated  previously, 
because  there  is  a  reasonable  likelihood 
that  miners  will  enter  sections  that  are 
set  up  to  mine  coal  at  some  point  during 
a  working  shift,  the  Agency  is  proposing 
that  these  sections  be  preshift  examined 
and  that  this  examination  include  the 
air  measurements  described  in  proposed 
paragr  aph  (c). 

Requirements  for  the  posting  of 
hazardous  conditions  found  during  the 
preshift  examination  are  specified  in 
existing  paragraph  (e)  of  §  75.360.  They 
would  transferred  to  §  75.363. 
Additionally,  under  the  requirements  of 
proposed  §  75.363(a),  hazardous 
conditions  found  by  the  preshift 
examiner  or  the  pumper  would  have  to 
be  corrected  immediately.  Also,  if  these 
conditions  create  an  imminent  danger, 
everyone  except  those  persons  referred 
to  in  section  104(c)  of  The  Federal  Mine 
Safety  and  Health  Act  of  1977  (the  Act) 
must  be  withdrawn  from  the  area 
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affected  to  a  safe  area  until  the 
hazardous  condition  is  corrected.  Only 
persons  designated  by  the  operator  to 
correct  or  evaluate  the  conditions  would 
be  permitted  to  enter  the  posted  area. 

The  requirement  that  the  hazardous 
condition  be  corrected  immediately  is 
not  intended  to  require  correction  by  the 
preshift  examiner.  To  do  so  would  delay 
the  completion  of  the  preshift 
examination.  Rather,  it  is  intended  that 
the  condition  be  corrected  immediately 
following  its  reporting  by  the  preshift 
examiner.  Under  the  proposal  the  area 
would  be  posted  and  would  remain 
posted  until  the  hazardous  condition  is 
corrected. 

The  existing  paragraph  (g)  that 
addresses  the  record  that  must  be  made 
of  the  preshift  examination  would  be 
redesignated  as  paragraph  (f). 
Commenters  felt  that  the  requirement 
left  no  latitude  for  recording  findings  of 
the  examiner  other  than  those  listed. 

The  preamble  to  the  existing  rule  states 
that  the  reason  for  revising 
recordkeeping  requirements  was  to 
“  *  •  *  lessen  paperwork  burden 
without  lessening  the  protection 
provided  miners.”  This  has  not 
changed.  However,  commenters 
indicated  that  by  not  permitting 
examiners  to  record  the  results  of  their 
examinations,  the  protection  afforded 
miners  could  be  lessened.  In  response  to 
these  comments,  the  Agency  is 
proposing  to  modify  existing  paragraph 
(g)  by  reinstating  a  previous  requirement 
that  examiners  record  the  results  of  the 
examination.  This  would  include 
hazardous  conditions  and  their 
locations  and  the  results  and  locations 
of  air  and  methane  measurements.  This 
is  intended  to  require  the  preshift 
examiner  to  record  noncompliance  with 
mandatory  standards  that  could  result 
in  a  hazard  and  observations  made 
during  the  examination,  such  as  changes 
in  water  levels,  which,  if  left 
unattended,  could  block  ventilation, 
resulting  in  a  hazard  to  miners. 

The  proposal  would  also  clarify  that 
the  examiner  must  record  the  results  of 
methane  tests  in  terms  of  the  percentage 
of  methane  found,  as  opposed  to  being 
characterized  by  terms  such  as  “trace.” 
Recording  a  percentage  would  provide 
more  precise  information  for  the 
reviewing  officials.  The  Agency  solicits 
comments  on  this  approach  to  recording 
the  results  of  preshift  examinations. 

Additionally,  proposed  paragraph  (f) 
would  require  that  a  record  be  made  of 
the  action  taken  to  correct  hazardous 
conditions  found  during  the  preshift 
examination.  Knowledge  by  mine 
management  of  the  action  necessary  to 
correct  a  hazardous  condition  is 
important  for  the  proper  evaluation  of 


the  effectiveness  of  various  actions.  For 
example,  if  a  hazardous  condition 
occurs  repeatedly  and  the  action  taken 
to  correct  it  is  the  same  each  time, 
management  should  consider  the 
effectiveness  of  the  corrective  action 
being  taken.  This  requirement  is 
consistent  with  recordkeeping 
requirements  found  in  §  75.363  and 
§75.364. 

Following  publication  of  the  final 
ventilation  rule  in  May  1992,  comments 
received  by  the  Agency  indicated  that  a 
change  was  perceived  in  the 
requirement  for  “prompt” 
coimtersigning  by  the  mine  foreman  or, 
in  the  absence  of  the  mine  foreman,  by 
the  person  designated  to  perform  the 
duties  of  the  mine  foreman.  The  final 
rule  did  not  include  the  previous 
requirement  that  the  mine  foreman  must 
countersign  the  report  “promptly.” 
Although  no  change  was  intended  by 
the  Agency,  MSHA  is  proposing  in 
paragraph  (f)  that  the  preshift 
examination  report  be  countersigned  by 
the  mine  foreman  by  the  end  of  the 
mine  foreman’s  next  scheduled  working 
shift.  The  Agency  intends  that  the  mine 
foreman,  the  person  most  responsible 
for  the  day-to-day  operation  of  the  mine, 
be  notified  of  the  information  contained 
in  the  reports.  Allowing  until  the  end  of 
the  mine  foreman’s  next  regularly 
scheduled  working  shift  to  countersign 
the  report  would  assure  that  the  mine 
foreman  is  aware  of  the  results  of  all 
preshift  examinations  and  can 
implement  necessary  corrective  actions 
in  a  timely  manner. 

The  proposal  would  also  require  that 
within  two  scheduled  production  days 
after  the  mine  foreman  has 
countersigned,  the  record  of  the 
examination  be  countersigned  by  the 
mine  superintendent,  mine  manager,  or 
other  mine  official  to  whom  the  mine 
foreman  is  directly  accountable.  This 
would  be  similar  to  the  requirement  of 
the  previous  regulation  that  the 
superintendent  countersign  records  of 
the  preshift  examination.  The  preamble 
to  the  existing  standard  discusses 
removing  the  countersigning 
requirement  by  the  superintendent  on 
the  basis  that  the  superintendent,  in 
many  cases,  is  not  a  certified  person  and 
the  mine  foreman  is  given  responsibility 
for  countersigning  because  the  mine 
foreman  is  the  person  most 
knowledgeable  of  the  day-to-day 
operation  of  the  mine.  Countersigning 
by  the  mine  foreman  was  retained. 
However,  as  indicated  during 
informational  meetings  and  subsequent 
discussion,  the  mine  foreman  is  not 
necessarily  the  person  in  a  position  to 
redirect  resources  to  address  the  safety 
concern.  After  reconsidering  the 


existing  language,  the  Agency  is 
proposing  to  require  countersigning  by 
the  mine  foreman  emd  by  the 
superintendent,  mine  manager,  or  other 
official  to  whom  the  mine  foreman  is 
accountable,  to  assure  that  a  higher  level 
official,  empowered  to  redirect 
resources,  is  aware  of  any  condition 
requiring  corrective  actions.  Since  this 
second  level  official  may  not  be 
physically  located  at  the  mine  on  a  full¬ 
time  basis,  a  period  of  two  scheduled 
production  days  is  proposed  as  a 
reasonable  period  of  time  for 
countersigning.  The  Agency  solicits 
comments  on  this  approach  to 
countersigning  the  report  of  the  preshift 
examination. 

The  proposal  would  require  that  the 
record  be  made  in  a  state-approved  book 
or  in  a  bound  book  with  sequential 
machine-numbered  pages.  Comments 
are  solicited  on  this  approach  and  on  an 
alternative  approach  wherein  the 
Agency  would  develop,  in  coordination 
with  the  states,  books  specific  for  the 
required  records. 

Identical  provisions  to  those  proposed 
in  paragraph  (fi  of  §  75.360  for 
countersigning  records  and  for  keeping 
the  records  in  a  slate-approved  book  or 
in  a  bound  book  with  sequential 
machine-numbered  pages  appear  in 
§  75.363(c)  and  §  75.364(h). 

Section  75.362  On-shift  Examination 

MSHA  is  proposing  to  redesignate 
existing  (d)(l)(i)  and  (ii)  as  (d)(l)(ii)  and 
(iii),  revise  paragraphs  (a)(1),  (c)(1), 
(d){l)(iii)  and  (d)(2),  remove  paragraph 
(a)(2),  and  add  new  paragraph  (a)(2)  and 
{d)(l)(i).  MSHA  also  proposes  to  transfer 
the  paragraphs  (g)  and  (h)  recordkeeping 
and  retention  requirements  to  §  75.363, 
Hazardous  conditions,  posting, 
correcting,  and  recording,  and  add  a 
new  paragraph  (g). 

Paragraph  (a)  would  be  modified  in 
paragraph  (a)(1)  to  require  a  certified 
person  to  conduct  an  on-shift 
examination  of  a  section  during  any 
shift  when  anyone  is  assigned  to  work 
on  the  section  and  where  mechanized 
mining  equipment  is  being  installed  or 
removed.  The  existing  rule  requires  that 
an  on-shift  examination  be  performed 
only  on  sections  where  coal  is  produced 
and  where  mechanized  mining 
equipment  is  being  installed  or 
removed.  The  Agency  agrees  with 
comments  received  during 
informational  meetings  that  many  of  the 
same  hazards  can  exist  for  persons 
working  on  a  section,  regardless  of 
whether  coal  is  being  produced.  For 
example,  many  times  miners  are 
assigned  to  perform  maintenance  work 
on  a  section  when  no  production  is 
scheduled.  This  maintenance  work  can 
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involve  disabled  equipment  that  cannot 
be  moved  from  the  face  area  or  from  an 
area  near  a  pillar  line.  In  these 
situations,  hazards  can  be  equivalent  to 
those  encountered  by  miners  during 
ncmnal  coal-producing  operations  or 
similar  operations  on  the  sectionu 

The  Agency  proposes  to  revise 
paragraph  (a)  to  incorporate  the  word 
“on-shift”  in  the  first  sentence  of  the 
paragraph.  The  word  “on-shift”  was 
inserted- for  cleuification  and 
consistency  with  other  paragraphs  of 
§  75.362.  The  Agency  is  also  proposing 
to  revise  paragraph  (a)(1)  to  clarify  that 
sufficient  on-shift  examinations  be 
conducted  to  assure  safety.  It  was 
suggested  to  the  Agency  that  MSHA 
should  include  language  to  require  more 
than  one  examination  if  necessary  for 
safety,  as  provided  for  in  the  previous 
standard.  The  Agency  is  adopting  this 
approach  and  is  proposing  that  at  least 
once  during  each  shift,  or  nmre  often  if 
necessary  for  safety,  a  certified  person 
designated  by  the  operator  would  be 
required  to  conduct  an  on-shift 
examination  of  each  section  where 
anyone  is  assigned  to  work  during  the 
shift  and  any  area  where  mechanized 
mining  equipment  is  being  installed  or 
removed  during  the  shift. 

The  Agency  has  become  aware  of  an 
opinion  of  a  segment  of  the  mining 
community  that  language  in  paragraphs 
(a)(1),  (c)(1)  and  (c)(2)  requiring  an  on- 
shift  examination  of  areas  where 
mechanized  mining  equipment  is  being 
installed  or  removed  was  promulgated 
without  the  benefit  of  adequate 
comment  Although  the  Agency  believes 
that  the  promulgation  of  this  standard 
was  done  appropriately,  these 
paragraphs  are  being  reproposed  for  the 
purposes  of  receiving  and  giving 
consideration  to  all  pertinent  comments. 
The  word  “working”  is  removed  from 
(c)(1)  to  assure  the  application  of  the 
standard  would  extend  to  all  sections. 

The  Agency  has  determined  that  a 
specific  examination  requirement 
should  be  added  to  assure  compliance 
with  the  respirable  dust  control 
parameters  ^signated  in  the  mine 
ventilation  plan.  Assuring  full 
compliance  with  these  parameters  is 
important  in  safeguarding  the  health  of 
the  miners.  Agency  experience  diows 
that  needed  attention  has  not  always 
been  given  to  the  reqmred  respirable 
dust  control  parameters.  Citations 
issued  by  the  Agency  during  a  special 
spot  inspection  program,  undertaken  in 
1991  at  the  request  of  MSHA’s  Coal 
Mine  Respirable  Dust  Task  Group,  in 
which  Agency  inspectors  conducted 
several  checks  of  the  dust  control 
parameters  blaring  the  course  of  each 
sampling  shift,  revealed  that  21  percent 


of  the  781  mining  units  sampled  were 
not  complying  with  one  or  more  of  the 
pwrameters.  In  its  1992  report,  the 
Agency’s  Task  Group  recommended  that 
MSHA  *****  require  coal  mine 
operators  to  make  periodic  on-shift 
examinations  to  verify  that  the 
ventilation  plan  parameters  are  in  place 
and  functicttiing  as  intended”  (p.  47). 

The  Agency  agrees  and  considers  on- 
shift  examinations  of  dxxst  control 
parameters  an  important  part  of 
reasonable  and  prudent  dust  control 
strategy. 

Thus  the  proposal,  in  paragraph  (a)(2), 
would  add  a  new  on-shift  examination 
requirement  to  address  respirable  dust 
control.  Under  the  proposal,  at  or  near 
the  beginning  of  any  shift  before  coal 
production  begins  on  a  section,  a 
certified  person  designated  by  the 
operator  would  conduct  an  examination 
for  compliance  with  the  dust  control 
parameters  established  in  the  mine 
ventilation  plan.  Corrective  actions  to 
assure  compliance  would  be  required  to 
begin  immediately.  The  proposed 
examination  would  include 
measurements  for  compliance  with 
required  water  pressures  and  flow  rates, 
number  and  orientation  of  water  sprays, 
air  quantities  and  velocities,  section  - 
ventilation  setup  and  control  device 
placement,  and  any  other  dust  control 
parameter  required  in  the  ventilation 
plan. 

Several  methods  of  measuring  water 
spray  pressures  would  be  acceptable. 

For  example,  water  flow  and  pressure 
can  be  monitored  through  the 
installation  of  an  in-line  water  meter 
and  a  pressure  transducer.  Water 
pressure  can  also  be  measured  by 
permanently  installing  a  pressure  gauge 
on  a  machine.  Operators  would 
determine  the  working  relationship 
between  the  pressure  gauge  reading  and 
the  actual  operating  pressure  at  the 
sprays.  Once  the  wo^ng  relationship 
has  been  established,  the  gauge  pressure 
could  be  used  to  indicate  the  actual 
spray  pressure  specified  in  the 
ventilation  plan  for  a  given  number  of 
operating  sprays. 

Measurement  of  any  required  water 
flow  rate  could  be  accomplished 
through  the  installation  of  a  flowmeter. 
A  flowmeter  provides  a  direct  and 
reliable  measurement  and  is  the 
preferred  method  of  determining  water 
flow  rate.  Another  acceptable  method  of 
determining  flow  rate  would  be  to 
establish  the  relationship  between  the 
water  pressure  and  the  spray  orifice 
diameter,  either  through  engineering 
data  or  through  actual  tests.  Once 
established,  the  water  pressure  gauge 
reading  could  be  used  to  rehably 


indicate  a  flow  rate  for  a  specific 
number  of  sprays  at  a  given  orifice  size. 

The  proposed  requirement  would 
specify  that  the  number  of  water  sprays 
and  their  orientation  be  included  in  the 
examination.  While  spray  orientation  is 
important  in  air-directing  spray  sy^ems 
such  as  sprayfans  and  shearer-clearers, 
the  Agency  does  not  intend  that  precise 
angles  be  determined  during  each 
examination  by  the  use  of  engineering 
instruments.  Rather,  the  correct 
direction  and  orientation  of  the  sprays 
would  be  determined  by  comparison 
with  the  requirements  of  the  ventilation 
plan. 

The  proposed  requirement  would  also 
specify  that  the  section  ventilation  setup 
and  control  device  placement  be 
examined  for  compliance  with  the 
ventilation  plan.  Information 
concerning  section  ventilation  systems 
is  currently  required  to  be  contained  in 
the  ventilation  plan  through  §  75.371lf). 
Any  other  respirable  dust  ctmtrol 
parameters  specified  in  the  approved 
ventilation  plan  would  be  included  in 
the  examination  under  the  proposaL  An 
example  could  be  the  cleaning  and 
maintenance  procedures  for  a  wet  bed 
scrubber  installed  cm  a  continuous 
mining  machine. 

Given  the  importance  of  and  the  need 
for  continually  maintaining  compliance 
w'ith  the  dust  control  parameters  to 
assure  dust  control,  dilution  and 
removal,  an  effective  system  of 
continuous  mcmitoring  of  the 
performance  and  conchtion  of  the  dust 
control  parameters  is  desirable.  The 
Agency  is  aware  that  through  advances 
in  technology  it  may  be  feasible  to 
monitor  air  quantity  and  velocity,  and 
spray  water  flow  rate  and  pressure. 
Continuous  monitcwing  offers  the 
potential  to  further  improve  miner 
protection  by  providing  real-time  data 
on  the  performance  and  condition  of  the 
dust  control  parameters.  This 
information  can  be  used  to  give  early 
warnings  of  deteriorating  dust  control 
conditions  which  can  be  corrected 
before  the  dust  control  system  operates 
below  the  accepted  standard.  Although 
the  application  of  continuous 
monitoring  will  eliminate  the  need  for 
periodic  physical  measurements  of  key 
dust  control  parameters,  visual 
observation  will  be  necessary  to  verify 
compliance  with  other  ventilation  plan 
parameters.  Among  these  are  the 
number  and  location  of  operating  wafer 
sprays,  their  general  condition  and 
orientation,  the  section  ventilation  setup 
and  control  device  placement,  and  other 
control  measures  where  performance 
and  operating  condition  can  only  be 
assessed  visually. 
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Although  the  proposal  includes 
continuous  monitoring  as  an  option,  the 
Agency  is  considering  requiring  the  use 
of  this  technology  at  some  later  date 
when  it  becomes  available.  Comments 
are  solicited  on  this  approach. 
Specifically,  comments  are  solicited  on 
the  parameters  that  lend  themselves  to 
continuous  monitoring,  the  need  for 
performance  standards  for  monitoring 
devices,  levels  of  detection,  accuracy 
and  precision  requirements  for 
monitoring  devices,  the  need  for  alarms 
and/or  warning  signals  when 
parameters  monitored  are  outside  of  . 
specified  tolerances,  and  the  polling 
frequency  necessary  to  provide 
monitoring  that  is  substantially 
continuous. 

Paragraph  (c)(1)  would  be  modified  to 
remove  the  word  “working”  modifying 
the  word  “section”  in  the  current  rule. 
The  reason  for  this  proposed  change  is 
to  achieve  consistency  between 
paragraphs  (a)  and  (c).  Many  of  the 
activities  to  which  persons  are  assigned 
would  be  on  sections  not  normally 
thought  of  as  working  sections,  since  the 
term  “working  section”  is  often 
associated  with  coal  production.  For 
purposes  of  §  75.362,  a  section  in  the 
mine  is  considered  to  be  the  area  inby 
the  loading  point,  or  the  proposed 
loading  point  in  the  case  of  the 
installation  of  equipment,  or  the 
location  of  the  last  established  loading 
point  in  the  case  of  the  removal  of 
mechanized  mining  equipment.  The 
certified  person  conducting  the 
examination  would  examine  the  section 
in  much  the  same  way  as  it  would  be 
examined  during  a  coal  producing  shift, 
including  checking  for  hazardous 
conditions,  testing  for  methane  and 
oxygen  deficiency,  and  determining  if 
the  air  is  moving  in  its  proper  direction. 

Paragraph  (c)  would  require  certified 
persons  conducting  on-shift 
examinations  to  take  the  air 
measurements  at  the  same  locations 
where  air  measurements  are  required 
during  the  preshift  examination.  This 
would  include  areas  where  mechanized 
mining  equipment,  including  longwall 
or  shortwall  mining  equipment,  is  being 
installed  or  removed.  This  provides  an 
additional  check  of  the  mine’s 
ventilation  system  and  verifies  that 
ventilation  changes  in  the  mine  during 
the  production  process  have  not 
occurred.  Reduced  volume  or  velocity  of 
air  during  the  shift  can  contribute  to 
increased  levels  of  respirable  dust  and 
the  occurrence  of  methane 
accumulations  or  oxy'gen-deficient 
atmospheres. 

The  proposal  includes  an  additional 
requirement  under  paragraph  (d)(1).  The 
new  item  appears  as  (i)  while  former  (i) 


and  (ii)  are  redesignated  as  (ii)  and  (iii). 
Paragraph  (i)  would  require  that  at  the 
start  of  each  shift  an  examination  for 
methane  be  conducted  at  each  working 
place  before  electrically  operated 
equipment  is  energized  on  the  section. 
Under  the  proposal,  at  the  begiiming  of 
each  shift,  a  methane  examination 
would  be  conducted  at  each  working 
place  prior  to  energizing  equipment. 

The  provision  would  assure  that  the 
worldng  places  on  the  section  are 
examined  and  determined  to  be  safe 
before  electrically  operated  equipment 
on  the  section  is  energized  and  normal 
work  activities  commence.  The 
operation  of  electrically  powered 
equipment  is  a  recognized  potential 
methane  ignition  source.  The  proposed 
rule  would  reduce  the  likelihood  of 
ignition  by  requiring  an  examination  for 
methane  before  this  equipment  is 
energized. 

The  Agency  is  also  proposing  to 
revise  paragraph  (d)(l)(iii)  to  require 
methane  tests  more  often  than  at  the 
current  20-minute  intervals  at  specific 
locations  during  the  operation  of 
equipment  in  the  w’orking  place  when 
required  in  the  approved  ventilation 
plan.  Commenters  have  expressed  a 
concern  that  some  mines,  because  of  the 
methane  liberation  at  the  face  during 
mining  operations,  need  additional 
methane  tests  for  safety.  MSHA  agrees 
and  is  proposing  to  reinsert  language 
similar  to  that  in  the  previous  standeu-d 
that  would  require  that  when  necessary 
for  safety,  more  frequent  tests  are  to  be 
made.  It  should  be  noted  that  the 
methane  monitor  installed  as  required 
by  §  75.342,  Methane  monitors,  has 
never  been  accepted  as  a  means  for 
satisfying  the  test  requirements  of  this 
section,  and  likewise  would  not  be 
accepted  under  the  proposed  rule. 

It  is  proposed  to  modify  paragraph 
(d)(2)  to  require  that  methane  tests  be 
made  at  the  face  of  each  working  place 
using  extendable  probes  or  other 
acceptable  means.  The  existing  standard 
requires  that  these  tests  be  made  at  the 
last  row  of  permanent  roof  support, 
unless  tests  are  required  to  be  made 
closer  to  the  working  face  using 
extendable  probes.  The  previous 
standard,  like  the  proposal,  required 
these  tests  to  be  made  at  the  face. 
However,  it  should  be  noted  that  it  was 
a  common  practice  at  one  time  for 
miners  to  set  temporary  support  in  order 
to  proc-eed  inby  permanent  support  to 
make  methane  tests.  Given  the  hazards 
associated  with  advancing  inby 
permanent  support  for  any  reason,  the 
Agency  prohibited  this  practice  in  the 
mid  1980’s.  The  use  of  probes  would 
permit  methane  tests  at  the  face  while 
continuing  the  Agency’s  policy  of 


prohibiting  a  person  going  inby  the  last 
permanent  roof  support  to  conduct  a 
methane  test.  Comments  received 
during  informational  meetings  with  the 
mining  community  stressed  the  need  for 
methane  tests  to  be  conducted  at  the 
face  during  any  mining  operation. 

MSHA  agrees  that  proper  testing  for 
metliane  at  the  face  is  essential  for  safe 
mining  operations.  Commenters 
question^  whether  methane  tests  were 
being  conducted  adequately  during 
deep  cut  operations.  Some  of  the 
extended  cuts  currently  being  taken  are 
up  to  40  feet  inby  the  last  row  of 
permanent  roof  supports.  However,  the 
Agency  knows  of  no  commercially 
available  probe  greater  than  30  feet  in 
length.  In  proposing  the  use  of 
extendable  probes  or  other  acceptable 
means  to  test  for  methane  during  deep 
cut  opHjrations,  MSHA  realizes  that  the 
provision  is  technology  forcing.  By 
requiring  methane  tests  at  the  face 
without  having  miners  go  inby  the  last 
row  of  permanent  roof  support,  it  is  the 
intent  of  the  Agency  to  achieve  the 
maximum  safety  feasible.  It  is  not  the 
intent  of  the  Agency  to  prohibit 
extended  or  deep  cuts  that  are 
consistent  with  technologically  feasible 
safe  mining  practices.  In  the  interim,  the 
Agency  is  soliciting  comments  on 
alternative  compliance  measures  that 
could  be  acceptable  in  lieu  of  an 
extendable  probe.  The  other  changes 
proposed  in  paragraph  (d)(2)  clarify  the 
location  and  frequency  of  the  methane 
tests. 

The  proposal  w'ould  transfer  the 
existing  recordkeeping  and  retention 
requirements  under  paragraphs  (g)  and 
(h)  to  §  75.363  Hazardous  conditions, 
posting,  correcting,  and  recording,  and 
add  a  certification  requirement  under  a 
new  paragraph  (g).  The  Agency  received 
comments  that  without  certification,  no 
mechanism  would  exist  to  verify  that 
examinations  were  conducted  in  belt 
conveyor  entries.  In  response  to  these 
comments,  proposed  paragraph  (g) 
would  require,  similar  to  a  requirement 
of  the  previous  standard,  the  on-shift 
examiner  to  certify  by  initials,  date,  and 
time  that  the  belt  conveyor  entry  was 
examined.  The  examiner  would  make 
this  certification  at  a  sufficient  number 
of  locations  to  indicate  that  the  entire 
belt  conveyor  entry  has  been  examined. 
This  certification  process  is  a  common 
practice  in  the  industry  and  is  required 
by  several  state  regulations. 

Section  75.363  Hazardous  Conditions: 
Posting,  Correcting,  and  Recording 

Section  75.363  is  a  new  provision 
included  in  the  proposal  in  response  to 
comments  received  by  the  Agency.  The 
commenters  stressed  the  importance  of 
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recording  all  hazardous  conditions  and 
questioned  whether  the  existing 
standards  require  such  a  record  in  all 
cases.  The  Agency  agrees  that  recording 
all  hazardous  conditions  will  result  in  a 
safety  benefit  by  assuring  notification  of 
the  mine  foremen  and  certified  persons 
who  may  be  required  to  enter  the  areas 
to  conduct  the  examinations.  This 
would  enable  the  excuniner  to  double¬ 
check,  during  subsequent  examinations, 
the  areas  where  problems  have 
occurred.  The  proposal  would  not 
require  a  record  to  be  made  for  those 
shifts  during  which  no  hazardous 
conditions  were  found. 

Proposed  §  75.363  is  intended  to 
apply  to  all  hazardous  conditions  except 
for  the  recording  of  hazardous 
conditions  discovered  during  preshift 
and  weekly  examinations  governed  by 
§§  75.360  and  75.364,  respectively  and 
the  action  taken  to  correct  these 
conditions.  Section  75.363  would  also 
apply  to  hazardous  conditions  found 
during  the  supplemental  examination, 
examinations  conducted  by  pumpers  for 
themselves,  and  the  on-shift 
examination,  as  well  as  any  other 
hazardous  condition.  The  proposal 
recognizes  that  the  existing  rule  already 
requires  the  recording  of  hazardous 
conditions  found  during  preshift  and 
weekly  examinations.  Records 
completed  in  accordance  with  §§  75.360 
or  75.364  need  not  be  duplicated  in  the 
§  75.363  records.  The  Agency  believes 
that  records  of  hazardous  conditions 
discovered  during  these  examinations 
would  be  more  appropriately  kept  in  the 
books  maintained  exclusively  for  those 
examination  results  and  that  no  purpose 
would  be  served  by  duplicating  those 
records. 

Paragraph  (a)  would  require  any  area 
where  a  hazardous  condition  is  found 
by  or  reported  to  the  mine  foreman, 
assistants  to  the  mine  foreman,  or  other 
certified  persons  designated  by  the 
operator  to  make  examinations,  to  be 
posted  against  entry  with  a  conspicuous 
danger  sign.  The  danger  sign  would  be 
placed  at  a  location  where  anyone 
entering  the  area  of  the  hazardous 
condition  would  pass  so  that  persons 
approaching  the  area  would  be  expected 
to  see  the  danger  sign.  The  posting  of 
areas  where  hazardous  conditions  exist 
to  alert  persons  is  an  accepted  safety 
practice  in  the  mining  community.  The 
area  would  remain  posted  until  the 
hazardous  conditions  are  corrected.  As 
vrith  the  existing  requirement  in 
§  75.364,  Weekly  examination, 
paragraph  (a)  of  the  proposal  would 
require  that  hazardous  conditions  be 
corrected  immediately  and  that  only 
persons  designated  by  the  operator  to 
correct  or  evaluate  the  condition  may 


enter  a  posted  area.  Additionally,  if  the 
hazardous  condition  creates  an 
imminent  danger,  everyone  must  be 
withdrawn  from  the  affected  area  to  a 
safe  area  until  the  condition  is 
corrected.  Persons  referred  to  in  section 
104(c)  of  the  Act  are  permitted  to 
remain  in  the  area. 

Paragraph  (b)  of  the  proposal  would 
require  that  once  a  hazardous  condition 
is  found,  a  record  would  be  required  to 
be  kept  in  a  book  maintained  for  this 
purpose  on  the  surface  at  the  mine.  A 
description  of  the  hazardous  condition, 
its  location,  and  actions  taken  to  correct 
the  condition  would  be  recorded.  So  as 
to  make  the  information  concerning 
hazardous  conditions  available  to 
oncoming  shifts,  the  proposal  would 
require  the  record  to  be  entered  in  the 
book  by  or  at  the  end  of  the  shift  in 
which  the  hazardous  condition  was 
discovered.  As  explained  in  the 
preamble  to  the  existing  rule, 
commenters  stated  that  a  record  of  all 
hazards  found  during  the  examination  is 
necessary  to  enable  the  examiner  to 
double-check,  during  subsequent 
examinations,  areas  where  problems 
have  occurred.  The  Agency  agrees  with 
this  position  and  therefore,  consistent 
with  the  requirements  of  §  75.360,  is 
proposing  in  paragraph  (b)  that  a  record 
be  made  of  any  hazardous  condition 
found  by  or  reported  to  the  mine 
foreman,  assistants  to  the  mine  foreman, 
or  other  certified  person  designated  by 
the  operator  to  conduct  examinations 
under  this  subpart  D.  Additionally, 
knowledge  by  mine  management  of  the 
action  necessary  to  correct  a  hazardous 
condition  is  important  for  the  proper 
evaluation  of  the  effectiveness  of 
various  actions.  For  example,  if  a 
hazardous  condition  occurs  repeatedly 
and  the  action  taken  to  correct  it  is  the 
same  each  time,  management  should 
reevaluate  the  effectiveness  of  the 
corrective  action  being  taken.  Therefore, 
the  Agency  is  proposing  in  paragraph 

(b)  that  the  record  also  include  the 
action  required  to  correct  the  hazardous 
condition.  Paragraph  (b)  would  not 
require  a  record  of  hazardous  conditions 
found  during  preshift  or  weekly 
examinations,  since  the  proposed 
regulations  at  §§  75.360(f)  and  75.364(h) 
would  require  records  of  hazardous 
conditions  found  during  these 
examinations. 

To  assure  the  accuracy  and 
completeness  of  the  record,  paragraph 

(c)  of  the  proposal  would  require  that 
the  record  be  made  either  by  the 
certified  person  or  by  a  person 
designated  by  the  operator.  As  with 
other  records  required  hy  this  subpart, 
when  the  record  is  made  hy  a 
designated  person  other  than  the 


certified  person  making  the 
examination,  the  person  making  the 
record  need  not  he  certified.  If  the 
record  is  made  by  a  person  designated 
by  the  operator,  the  certified  person 
would  be  required  to  verify  the  record 
by  initials  and  date.  Paragraph  (c)  of 
§  75.363  would  also  include  provisions 
identical  to  those  proposed  in  paragraph 
(f)  of  §  75.360  and  paragraph  (h)  of 
§  75.364  for  countersigning  records  and 
for  keeping  the  records  in  a  state- 
approved  book  or  in  a  bound  book  with 
sequential  machine-numbered  pages.  As 
discussed  above  imder  the  section-by¬ 
section  discussion  for  §  75.360(0,  the 
requirements  for  countersigning  would 
increase  safety,  particularly  through 
increasing  the  awareness  of  the 
appropriate  mine  officials  of  the 
hazardous  conditions  requiring 
correction. 

Consistent  with  the  requirements  for 
the  retention  of  records  in  the  existing 
rule,  paragraph  (d)  of  the  proposal 
would  require  the  record  to  be  retained 
for  at  least  1  year  at  a  surface  location 
at  the  mine  and  be  made  available  for 
inspection  by  the  representative  of  the 
miners  and  by  authorized 
representatives  of  the  Secretary.  Records 
of  examinations  provide  the  operator 
and  other  interested  parties  with  a 
history  of  the  types  of  problems 
discovered  and  changes  in  the 
ventilation  system  that  have  occurred. 

In  the  opinion  of  the  Agency,  a  1-year 
retention  period  is  sufficient  to  satisfy 
this  need. 

Section  75.364  Weekly  Examination 

MSHA  proposes  to  revise  paragraphs 
(a),  (b)  and  (h)  of  existing  §  75.364. 
Paragraph  (a)  of  the  proposal  would 
modify  the  requirements  addressing  the 
measurements  to  be  made  during  the 
w'eekly  examination  to  evaluate  the 
effectiveness  of  bleeder  systems  and  the 
ventilation  of  worked-out  areas. 

Proposed  paragraph  (a)(1)  would 
require  that  in  addition  to  measuring  the 
methane  and  oxygen  concentrations  and 
determining  if  the  air  is  moving  in  its 
proper  direction  in  worked-out  areas 
where  no  pillars  have  been  recovered, 
the  examiner  would  measure  the  air 
quantity  where  the  air  enters  and  leaves 
the  worked-out  area.  Paragraph  (a)(1) 
would  also  clarify  that  sufficient  oxygen 
and  methane  measurements  be  made  to 
assure  adequate  air  quality.  Commenters 
suggested,  and  tlie  Agency  agrees,  that 
all  of  these  measurements,  including 
quantity  and  quality,  are  essential  to  the 
proper  evaluation  of  the  ventilation  of 
the  worked-out  area. 

Proposed  paragraph  (a)(2)  would 
require  that  air  quantity  measurements 
be  made  at  specific  locations  in  bleeder 
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entries.  These  locations  include:  where 
air  enters  the  worked-out  area, 
paragraph  (a)(2)(i);  where  air  leaves  the 
worked-out  area,  paragraph  (a)(2)(ii); 
and,  locations  specified  in  the  mine 
ventilation  plan  to  determine  the 
effectiveness  of  the  bleeder  system, 
paragraph  (a)(2)(iii).  The  proposed 
measurement  of  air  quantity,  as  with  the 
currently  required  measurement  of 
methane  and  oxygen  and  determination 
that  air  is  traveling  in  its  proper  ^ 
direction,  is  essential  to  the  proper 
evaluation  of  the  effectiveness  of  a 
bleeder  system. 

Proposed  paragraph  (aK2)(iv)  is 
intended  to  provide  a  mechanism  for 
evaluating  the  effectiveness  of  bk«der 
systems  without  traveling  the  bleeder 
entries  in  their  entirety.  It  is  anticipated 
that  this  alternative  will  be  utilized  in 
those  cases  when  travel  is  not  possible 
or  w'hen  it  is  not  safe  to  travel  the 
bleeder  entries  in  their  entirety.  When 
elected,  the  method  proposed  for 
evaluation  would  be  required  to  provide 
proper  evaluation  of  the  effectiveness  of 
the  bleeder  system. 

The  following  discussion  is  intended 
to  address  comments  received  relative 
to  weekly  examinations  for  hazardous 
conditions  to  the  area  of  deepest 
penetration  in  rooms  where  no  pillars 
iiave  been  recovered. 

It  is  a  common  practice  in  tlie  mining 
industry  to  develop  rooms  off  of  a  set  of 
advancing  entries  with  the  return-side 
rooms  being  mined  on  the  advance  and 
intake-side  rooms  being  mined  on 
retreat.  Once  each  set  of  rooms  is 
developed  to  the  projected  depth, 
mining  is  considered  completed  in  that 
specific  area.  As  each  set  of  rooms  is 
advanced,  connections  arc  normally 
made  between  the  previously  developed 
rooms  and  the  set  of  rooms  being 
advanced.  The  rooms  are  usually 
connected  by  crosscuts  at  the  point  of 
deepest  penetration.  Work  in  these 
rooms  is  discontinued  as  each  set  of 
rooms  is  completed,  creating  a  w'orkod- 
out  area. 

Coramenters  have  raised  questions 
concerning  the  extent  of  the 
examination  required  in  these  .sets  of 
rooms  once  they  are  completed.  Also, 
comments  have  suggested  that  in  this 
mining  scenario,  the  area  may  not  be 
considered  worked  out  until  the  final 
set  of  intake-side  rooms  is  completed. 

The  Agency  considers  rooms  and  sets 
of  rooms  where  mining  is  completed  to 
be  worked-out  areas.  Therefore,  a 
weekly  examination  for  hazardous 
conditions  by  traveling  to  the  area  of 
deepest  penetration  of  the  rooms  or  sot 
of  rooms  is  required.  The  required 
examination  includes  measurements  of 
o.xygen  and  methane  concentrations  and 


tests  to  determine  if  the  air  is  moving  in 
its  proper  direction. 

If  the  rooms  are  connected  from  the 
first  set  of  return  rooms  to  the  point  of 
deepest  penetration  of  the  return  rooms 
with  no  barriers  providing  separation, 
and  similarly  connected  on  the  intake 
side,  travel  around  the  periphery  of  the 
roon\s  to  the  area  of  deepest  penetration 
and  conducting  the  required  air  and 
methane  tests  wall  satisfy  the 
requirements  of  the  section. 

As  provided  in  existing  §  75.364(a)(1), 
an  alternate  method  which  provides 
effective  evaluation  of  the  area  may  be 
approved  in  the  ventilation  plan. 
However,  approval  of  an  alternate 
method  in  Ueu  of  examination  at  the 
points  of  deepest  penetration  within  a 
developed  area  would  be  unlikely 
unless  the  area  were  penetrated  and 
ventilated  by  shafts,  bleeder  entries,  or 
some  other  effective  method  of 
adequately  evaluating  ventilation  of  the 
area.  Comments  are  specifically 
solicited  on  the  issues  discussed. 

It  has  been  suggested  to  the  Agency 
tliat  tlie  requirement  to  evaluate  the 
effectiveness  of  bleeder  systems  under 
paragraph  (a)(2)  (iii)  can  be  satisfied  by 
simply  traveling  the  bleeder  entries. 
Since  the  purpose  of  traveling  bleeder 
entries  is  to  evaluate  the  effectiveness  of 
the  bleeder  system,  this  caimot  be 
accomplished  by  simply  traveling  the 
entries.  It  is  inherent  in  the  requirement 
that  the  entries  be  traveled  that  the 
examiner  periodically  stop  at  critical 
locations  to  make  such  tests  cmd 
measurements  as  may  be  necessary  to 
determine  that  the  bleeder  system  is 
working  effectively.  It  w'ould  serv’e  no 
purpose  to  require  that  the  entries  be 
traveled  without  an  evaluation  of  the 
system’s  effectiveness.  Although  the 
Agency  believes  that  the  rule  acciuately 
reflects  this  intent  and  is  not  proposing 
to  change  the  standard  at  this  time, 
comments  are  solicited  on  this  issue. 
Specifically,  the  comments  should 
address  the  need  for  specifying  where 
tests  and  measurements  should  be 
made,  the  nature  of  these  tests  and 
measurements,  and  whether  this 
information  should  be  included  in  the 
ventilation  plan. 

Paragraph  (b)  is  proposed  for  revision 
to  addins  conditions  to  be  checked  by 
the  weekly  examiner.  Under  the  existing 
rule,  the  weekly  examiner  is  required  to 
examine  for  hazardous  conditions.  The 
preamble  to  the  existing  rule  states  the 
Agency’s  position  that  “Most  ’hazards’ 
are  violations  of  mandatory  standards.’’ 
As  with  the  preshift  examiner,  requiring 
the  weekly  examiner  to  look  for  all 
violations  could  distract  the  examiner 
from  the  more  important  asp>ects  of  the 
examination.  Nonetheless,  tlie  Agency 


feels  there  is  merit  in  placing  the 
examiner  and  the  operator  in  a  proactive 
rather  than  a  reactive  role  in  terms  of 
identifying  hazards.  Consistent  with 
proposed  §  75.360(b),  the  Agency  is 
proposing  that,  similar  to  the  previous 
standard,  the  weekly  examination 
include  an  examination  for  hazardous 
conditions  as  well  as  noncompliance 
with  mandatory  safety  or  health 
standards  that  could  result  in  a 
hazardous  condition.  The  preamble  to 
the  existing  rule  states  the  Agency’s 
position  that  “  »  *  *  most  hazardous 
conditions  in  a  mine  would  result  from 
a  violation  of  a  safety  or  health 
standard.”  (57  FR  20897,  May  15, 1992.) 
It  further  states  that  requiring  the 
examiner  to  look  for  all  violations  could 
distract  the  examiner  from  the  more 
important  aspects  of  the  examination  . 
Upon  reconsideration,  the  Agency  is 
proposing  that  the  weekly  examination 
be  expanded  to  include  an  examination 
for  noncompliance  with  mandatory 
safety  or  health  standards  that  could 
result  in  a  hazardous  condition,  as  well 
as  other  hazardous  conditions.  This 
proposal  places  the  examiner  and  the 
operator  in  a  proactive  rather  than  a 
reactive  role  and  therefore  has  the 
potential  to  enhance  safety  by 
identifying  a  condition  before  a  hazard 
exists. 

Paragraph  (h)  of  the  proposal  would 
require  that  a  record  be  made  of  the 
results  of  the  weekly  examination, 
including  the  results  of  air  and  methane 
measurements,  either  by  the  certified 
person  or  by  a  person  designated  by  the 
operator.  The  proposal  clarifies  that  the 
results  of  methane  tests  would  be 
recorded  as  the  percentage  of  methane 
measured  by  the  examiner,  as  opposed 
to  being  characterized  by  terms  such  as 
"trace.”  Recording  a  percentage  would 
provide  more  precise  information  for 
the  reviewing  officials.  If  the  record  is 
made  by  a  person  designated  by  the 
operator,  the  certified  person  would  be 
required  to  verify  the  record  by  initials 
and  date  by  or  at  the  end  of  the  shift  for 
which  the  examination  was  made. 
Paragraph  (h)  of  §  75.364  would  also 
include  provisions  identical  to  those 
proposed  in  paragraph  (f)  of  §  75.360 
and  paragraph  (c)  of  §  75.363  for 
countersigning  records  and  for  keeping 
the  records  in  a  state-approved  book  or 
in  a  boimd  book  with  sequential 
machine-numbered  pages.  As  discussed 
above  under  the  section-by-section 
discussion  for  §  75.360  (f),  the 
requirements  for  countersigning  would 
increase  safety,  particularly  through 
increasing  the  awareness  of  the 
appropriate  mine  officials  of  the 
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hazardous  conditions  requiring 
correction. 

Section  75.370  Mine  Ventilation  Plan; 
Submission  and  Approval 

MSHA  is  proposing  to  revise  portions 
of  §  75.370  to  address  comments 
received  relative  to  the  role  of  the 
representative  of  the  miners  in  the 
ventilation  plan  approval  process. 
Paragraph  (a)  would  be  revised  by  the 
proposal,  paragraphs  (b)  and  (e)  would 
be  revised  and  redesignated  as 
paragraphs  (c)  and  (f),  a  new  paragraph 
(b)  would  be  added,  and  other 
paragraphs  would  be  redesignated  as 
appropriate. 

One  comment  received  was  that  the 
miners  who  work  under  the  plan  are 
often  in  the  best  position  to  know  the 
effect  of  proposed  revisions.  The 
Agency  has  consistently  recognized  the 
importance  of  input  from  the  miners’ 
representative  in  all  aspects  of  the  plan- 
approval  process.  This  is  clear  in  the 
preamble  to  the  existing  standard, 
which  states: 

MSHA  agrees  with  commenters  that  miners 
have  a  stake  in  the  implementation  of  the 
ventilation  plan  at  each  mine.  Recognizing 
this  role  and  the  importance  of  mine  plans 
to  an  effective  safety  and  health  program, 
commenters  noted  that  many  operators 
provide  miners  with  a  copy  of  the  proposed 
plan  before  it  is  submitted  to  MSHA  for 
approval.  The  commenters  also  noted  that 
some  existing  wage  and  hour  agreements  in 
the  industry  address  this  issue,  and  under 
these  contracts  miners  have  the  right  to 
review  plan  provisions  before  they  are 
submitted  to  MSHA.  Also,  MSHA  district 
managers  meet  with  miners’  representatives 
to  discuss  plan  provisions  upon  request  and 
have  accepted  written  material  the  miners 
would  like  MSHA  to  consider  while  the  plan 
is  being  reviewed.  Related  to  this  issue, 
miners  have  the  right  under  §  103(g)  of  the 
Act  to  request  an  inspection  by  MSHA  of  any 
alleged  hazardous  condition  in  the  mine. 
Under  the  final  rule,  these  practices  and 
procedures  will  continue  to  involve  miners’ 
representatives  in  the  development  of 
meaningful  and  effective  plans. 

MSHA  recognizes  that  the  operator 
has  the  legal  responsibility  for 
developing  a  ventilation  plan.  In  that 
context,  the  Agency  has  reconsidered 
whether  the  role  of  the  miners’ 
representative  in  the  plan-approval 
process  should  be  formalized  in  this 
rule.  To  clarify  the  intent  of  the  Agency 
and  fo  assure  that  the  miners’ 
representative  has  an  opportunity  to 
comment  on  each  proposed  ventilation 
plan  and  revision  submitted,  the  Agency 
is  proposing  several  changes  to  the 
existing  standard.  As  discussed  in  more 
detail  below,  the  basic  approach 
proposed  is  for  the  miners’ 
representative  to  be  given  the 
opportunity  to  review  proposed 


ventilation  plans  and  revisions  and 
submit  comments  to  MSHA.  M.SHA 
would  review  the  plan  and  consider  all 
timely  comments  received  in  making  its 
determination  to  approve  or  disapprove 
a  proposed  plan. 

Paragraph  (a)(3)(i)  of  the  proposal 
would  require  that  at  the  time  of 
submittal  of  a  ventilation  plan  or  a 
revision  to  an  existing  ventilation  plan 
to  the  Agency  by  the  operator,  the 
operator  would  also  be  required  to 
provide  a  copy  of  the  plan  or  revision 
to  the  representative  of  miners.  This 
requirement  is  intended  to  assure  that 
the  miners  and  their  representative  are 
promptly  made  aware  of  what  is  being 
submitted  and  are  afforded  time  to 
comment.  Additionally,  the  proposal 
would  continue  to  require  in  paragraph 
(a)(3)(ii)  that  a  copy  of  the  proposed 
plan  or  any  proposed  revisions  be  made 
available  for  inspection  by  the 
representative  of  the  miners.  Although 
this  proposal  may  appear  superfluous  in 
light  of  the  proposed  requirement  in 
paragraph  (a)(3)(i),  it  is  the  Agency’s 
opinion  that  the  review  process  and  the 
submittal  of  comments  in  a  timely 
manner  are  facilitated  by  requiring  that 
the  proposed  plan  or  revision  be  made 
available  for  inspection  by  the 
representative  of  miners  as  well  as 
providing  the  representative  with  a 
copy.  Further,  in  those  instances  where 
a  representative  of  miners  has  not  been 
designated,  it  is  necessary  that  miners 
have  a  copy  of  the  plan  available  for 
inspection. 

Paragraph  (a)(3)(iii)  of  the  proposal 
retains  the  existing  requirement  that 
copies  of  the  proposed  plan  and 
proposed  revisions  be  posted  on  the 
mine  bulletin  board  and  clarifies  that 
posting  is  required  at  the  time  of 
submittal.  The  Agency  believes  that  the 
posting  requirement  is  necessary  to 
assure  that  all  miners  at  a  mine  will 
have  the  opportunity  to  review  the 
proposed  plan  or  revision  and  provide 
input  during  the  review  process.  The 
Agency  solicits  comments  on  this 
approach  to  providing  miners  with 
information  relative  to  proposed 
ventilation  plans  and  revisions. 

Paragraph  fb)  of  the  proposal  specifies 
the  means  by  which  the  representative 
of  miners  would  have  input  to  the 
review  process.  Under  the  proposal,  the 
representative  of  miners  may  submit 
comments  on  the  proposed  plan  or 
revision  to  the  district  manager  for 
consideration.  Recognizing  that  in  some 
instances  a  decision  relative  to  the 
approval  or  denial  of  a  revision  must  be 
made  in  a  short  timeframe,  the  proposal 
would  require  that  comments  be  made 
in  a  timely  manner.  The  Agency  does 
not  define  “timely  manner”  but  would 


construe  it  to  be  a  period  of  time  that 
would  not  delay  the  approval  process. 
Recognizing  the  importance  of  miners’ 
input,  the  district  manager  will  continue 
to  be  available  to  discuss  with  the 
representative  of  miners  all  aspects  of 
the  plan  as  they  affect  miners’  health 
and  safety  following  approval  or  denial 
of  a  proposed  plan  or  revision.  MSHA 
solicits  comments  on  this  approach. 

Paragraph  (c)(1)  of  the  proposed 
standard  would  continue  the 
requirement  of  the  existing  regulation 
that  the  district  manager  notify  the 
operator  in  writing  of  the  approval  or 
denial  of  a  proposed  plan  or  proposed 
revision.  Additionally,  it  is  proposed  in 
paragraph  (c)(1)  that  a  copy  of  this 
notification  be  sent  by  the  district 
manager  to  the  representative  of  miners. 
This  approach  is  being  proposed  to 
assure  that  the  representative  of  miners 
is  kept  informed  of  the  progress  of  the 
plan  approval  from  subipission  to  final 
action. 

In  order  to  assure  that  the  miners 
themselves,  as  well  as  the  representative 
of  miners,  are  aware  of  the  provisions  of 
the  ventilation  plan  once  it  is  approved, 
the  proposal  under  paragraph  (f)(1) 
would  require  that  the  operator  provide 
the  representative  of  miners  with  a  copy 
of  the  plan  or  revision  following 
notification  of  approval.  Also,  the 
proposal  would  continue  in  paragraphs 
(f)(2)  and  (f)(3)  the  existing  requirements 
that  the  approved  plan  or  revision  be 
made  available  for  inspection  by  the 
representative  of  miners  and  be  posted 
on  the  mine  bulletin  board.  Under  a 
new  requirement  in  proposed  paragrapn 
(f)(3),  an  approved  plan  or  revision 
would  be  required  to  be  posted  within 
1  working  day  of  notification  of  the 
approval  and  would  remain  posted  tor 
the  entire  period  that  the  plan  is  in 
effect. 

Section  75.371  Mine  Ventilation  Plan; 
Contents 

The  Agency  proposes  to  revise 
paragraphs  (b),  (s),  (z)  and  (bb)  and  to 
repropose  paragraph  (r)  of  this  standard. 

The  proposal  would  revise  existing 
paragraph  (b)  to  add  language  that 
reflects  the  proposed  changes  in 
paragraphs  (c)  and  (d)  of  §  75.312 
allowing  alternative  testing  methods  ior 
main  mine  fan  automatic  closing  doors 
and  fan  signals.  Paragraphs  (c)  and  (d) 
of  §  75.312  would  require  that  an 
operator  wishing  to  use  an  alternative 
method  to  stopping  the  main  mine  fan 
have  the  alternative  method  approved  in 
the  ventilation  plan. 

MSHA  proposes  to  revise  paragraph 
(s)  to  conform  to  proposed 
§  75.362(d)(l)(iii).  The  proposal  woula 
delete  the  portion  of  existing 
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§  75.362(d)(2)  requiring,  in  the  approved 
ventilation  plan,  the  location  of  tests 
which  are  to  be  made  closer  to  the 
working  face  than  the  last  permanent 
roof  supports  using  extendable  probes 
or  other  acceptable  means.  Proposed 
(d)(l)(iii)  would  require  that  the 
ventilation  plan  specify  the  frequency  of 
the  methane  tests  if  required  more  often 
than  20  minutes  by  §  75.362(d)(l)(iii).  It 
would  also  require  that  the  ventilation 
plan  specify  the  location  of  these  tests; 
e.g.,  “in  the  working  places  on  section 
MMU  No.  123,”  or  in  “the  working 
places  off  first  right  off  of  east  mains.” 

MSHA  proposes  to  revise  paragraph 
(z)  to  conform  to  proposed  §  75.364(a). 
Paragraph  (a)  of  the  proposed  §  75.364 
would  modify  the  requirements 
addressing  the  measurements  to  be 
made  to  evaluate  the  effectiveness  of 
bleeder  systems  and  the  ventilation  of 
worked-out  areas  during  the  weekly 
examination.  The  measurement  of  air 
quantity,  as  well  as  the  other 
measurements  required  by  the  existing 
standard,  are  essential  to  the  proper 
evaluation  of  the  ventilation  of  the 
worked-out  area  and  the  effectiveness  of 
bleeder  systems.  It  is  proposed  that  the 
locations  where  these  measurements 
will  be  made  or  alternative  methods  of 
providing  these  evaluations  be  included 
in  the  ventilation  plan. 

Existing  paragraph  (bb)  requires  that 
the  location  of  ventilating  devices  used 
to  control  air  movement  through 
worked-out  areas  be  included  in  the 
ventilation  plan.  The  proposal  would 
add  a  requirement  contained  in  the 
previous  regulation,  that  the  location 
and  sequence  of  construction  of 
proposed  seals  also  be  indicated 
Improper  sequencing  of  seal 
construction  can  have  a  deleterious 
effect  on  mine  air  quality,  and  therefore 
the  location  and  sequence  of 
construction  of  these  seals  should  be 
reviewed  and  approved  as  a  part  of  the 
ventilation  plan. 

Although  the  Agency  believes  that  the 
promulgation  of  paragraph  (r)  of  this 
standard  was  done  appropriately,  it  is 
being  reproposed  for  the  purposes  of 
receiving  and  giving  consideration  to  all 
pertinent  comments.  Section  75.325(d), 
as  reproposed,  would  require  that  areas 
where  mechanized  mining  equipment, 
including  longwall  equipment,  is  being 
installed  and  removed  be  ventilated. 
Paragraph  (r)  of  §  75.371  would  require 
that  the  quantity  of  air  that  will  be 
provided  be  included  in  the  ventilation 
plan. 

Section  75.372  Mine  Ventilation  Map 

The  proposed  paragraph  (b)(3)  would 
revise  existing  §  75.372(b)(3)  to  assure 
that  all  known  adjacent  workings  are 


shown  on  the  mine  map,  regardless  of 
whether  they  are  located  on  mine 
property  or  on  adjacent  property.  It 
would  do  so  by  deleting  the  phrase  “on 
mine  property”  ft-om  the  existing 
standard.  In  response  to  comments 
received,  the  Agency  has  concluded  that 
it  would  be  inappropriate  to  exclude 
from  the  mine  ventilation  map  all 
known  workings  located  in  the  same 
coalbed  within  1,000  feet  of  existing  or 
projected  workings  simply  because  they 
are  not  located  on  the  mine  property. 
Safety  benefits  associated  with  the 
knowledge  of  nearby  mine  workings 
accrue,  even  when  the  nearby  workings 
are  not  on  the  mine  property.  The 
Agency  also  notes  that  this  revision 
would  be  consistent  with  existing 
paragraph  (h)  of  §  75.1200,  Mine  map. 
Paragraph  (h)  of  §  75.1200  requires  that 
the  mine  map  show  all  adjacent  mine 
workings  within  1,000  feet.  Like  the 
previous  standard,  this  revision  would 
assure  that  all  adjacent  mine  workings 
appear  on  the  §  75.372  map  in  those 
cases  where  operators  do  not  use  a 
§  75.1200  map  for  their  required 
submission. 

In  response  to  comments,  the 
proposed  paragraph  (b)(19)  would 
reinstate  the  requirement  in  the 
previous  standard  that  the  mine  map 
include  the  entry  height,  velocity  and 
direction  of  the  air  current  at  or  near  the 
midpoint  of  each  belt  flight  where  the 
height  and  width  of  the  entry  are 
representative  of  the  belt  haulage  entry. 
The  belt  entry  is  required  to  be 
examined  in  accordance  with  subpart  D. 
The  proposal  would  assist  the  examiner 
in  rapidly  determining  whether  the  air 
is  flowing  in  its  normal  velocity  and 
direction. 

As  explained  in  the  discussion  of 
proposed  §  75.301,  instances  have 
developed  where  operators  take  air  from 
an  intake  air  course  to  ventilate  shops, 
electrical  installations,  or  for  other 
purposes,  and  this  air  is  then  coursed  to 
the  surface  and  is  not  used  to  ventilate 
working  places.  Under  one 
interpretation  of  the  existing  definition, 
because  this  air  has  not  ventilated  a 
working  place  or  a  worked-ouf  area,  the 
air  course  cannot  be  considered  a  return 
air  course.  In  these  instances,  the 
proposal  would  expressly  permit  the 
redesignation  of  the  affected  portion  of 
the  air  course  as  a  return.  Because  it  is 
important  that  personnel,  including 
examiners,  the  miners’  representative, 
and  representatives  of  the  Secretary, 
know  which  air  courses  have  been 
redesignated,  the  proposal  would 
require  that  they  be  shown  on  the  map. 
The  proposed  paragraph  (b)(20)  would 
require  that  the  designation  and  location 
of  air  courses  that  have  been 


redesignated  from  intake  to  return  for 
the  purpose  of  ventilation  of  structures, 
areas  or  installations  that  are  required 
by  this  subpart  D  to  be  ventilated  to 
return  air  courses,  and  for  ventilation  of 
seals,  be  shown  on  the  map. 

Section  75.380  Escapeways; 

Bituminous  and  Lignite  Mines 

This  section  would  revise  paragraph 
(f)  and  portions  of  paragraphs  (d)  and  (i) 
and  repropose  paragraphs  (b)(1)  and 
(b)(2). 

Under  the  proposal,  §  75.380(d)(3) 
would  provide  that  in  areas  of  mines 
where  escapeways  pass  through  doors 
or  in  areas  of  mines  developed  before 
November  16,  1992,  where  escapeways 
pass  across  or  under  overcasts  or 
undercasts,  the  height  of  the  escapeway 
may  be  less  than  5  feet  provided  the 
height  is  sufficient  to  enable  miners, 
including  disabled  persons,  to  escape 
quickly  in  an  emergency  situation.  It 
was  brought  to  the  attention  of  the 
Agency  that  in  some  instances  the 
removal  of  roof  support  or  the  lowering 
of  the  tops  of  overcasts  may  be 
necessary  to  provide  the  5-foot  height 
required  by  the  existing  rule.  It  has  been 
suggested  that  this  could,  in  and  of 
itself,  result  in  a  diminution  of  safety. 
Historically,  the  dimensions  of 
escapeways  were  addressed  through 
criteria.  Some  mine  operators  have 
requested  and  received  approval  for 
lesser  dimensions  than  that  in  criteria 
based  on  a  performance  test  referred  to 
as  a  “stretcher  test.”  Under  this  test,  4 
persons  are  required  to  carry  a  person 
on  a  stretcher  through  the  area  in 
question  to  demonstrate  that  the  lesser 
dimension  would  not  delay  escape.  The 
Agency  w'ould  expect  that  w'hen  there  is 
a  need  to  determine  whether  sufficient 
height  is  provided,  the  stretcher  test 
discussed  above  would  be  applied. 

Since  the  goal  of  the  standard  is  to 
assure  that  the  escape  of  miners  is  not 
impeded,  the  demonstration  that  there 
would  be  no  delay  assures  tliat  there  is 
no  reduction  in  safety  when  the 
proposed  standard  is  compared  to  the 
existing  standard. 

It  was  also  suggested  to  the  Agency 
that  where  escapeways.develof)ed  on  or 
after  November  16.  1992.  (the  effective 
date  of  the  existing  rule)  pass  across  or 
under  overcasts  or  unden  asts,  the 
height  of  the  escapeway  should  be 
permitted  to  be  less  than  5  feet  provided 
the  height  is  sufficient  to  enable  miners, 
including  disabled  persons,  to  escape 
quickly  in  an  emergency  situation.  The 
Agency  has  considered  this  suggestion 
but  has  adopted  it  becau.se  sufficient 
clearance  should  have  been  providefl  in 
these  escapeways  through  proper 
planning  and  engineering 
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The  Agency  received  questions  during 
informational  meetings  regarding  the 
need  for  minimum  requirements  for 
door  height.  The  Agency  has  reviewed 
its  position  concerning  door  heights  and 
is  proposing  in  paragraph  (d)(3)  to 
permit  door  heights  of  less  than  5  feet 
under  certain  conditions.  Door  heights 
of  less  than  5  feet  would  be  permitted 
provided  the  operator  demonstrates  by 
the  stretcher  test  described  above  that 
persons,  including  disabled  persons, 
can  escape  without  delay.  Passing  this 
test  assures  that  there  would  be  no 
diminution  of  safety  under  the  new 
provision.  Allowing  heights  less  than  5 
feet  in  these  doors  is  not  expected  to 
result  in  a  delay.  Normally,  there  are 
few  doors  in  an  escapeway  and  the 
distance  to  be  traversed  in  a  door  is 
short.  Also,  since  significant  pressure 
differentials  can  exist  in  escapeways, 
doors  which  are  less  than  5  feet  would 
be  easier  to  open. 

Paragraphs  (d)(4)(i),  and  (ii)  would  be 
unchanged  under  the  proposal,  aside 
from  editorial  revisions.  These 
paragraphs  are  retained  to  provide  for 
situations  where  escapeways  are 
permitted  to  be  lass  than  6  feet  in  width. 

Paragraph  (d)(4)(iii)  of  the  proposal 
would  apply  to  alternate  escapeways 
only.  As  discussed  above,  paragraphs 
(d)(4)(i)  and  (ii)  permit  both  escapeways 
to  be  less  than  6  feet,  but  not  less  than 
4  feet,  in  width  vmder  certain 
conditions.  Paragraph  (d)(4)(iii)  would 
permit  widths  less  than  4  feet  in 
alternate  escapeways  ivhen  conditions 
warrant  and  a  test  is  conducted  to 
demonstrate  the  adequacy  of  the  width. 
The  conditions  that  could  warrant  lesser 
widths  would  include  the  locations 
where  the  alternate  escapeway  passes 
through  doors  or  other  permanent 
ventilation  controls  or  where 
supplemental  roof  support  is  required. 
The  Agency  would  expect  that  when 
there  is  a  need  to  determine  whether 
adequate  width  is  provided,  the 
stretcher  test  discussed  above  would  be 
applied.  Under  this  provision,  it  is 
conceivable  that  escapeway  widths  less 
than  4  feet  could  be  warranted  by  the 
conditions  in  the  entry  through  which 
the  escapeway  is  routed. 

The  Agency  has  developed  proposed 
paragraph  (d)(4)(iii)  based  on  comments 
received  since  May  1992  and  on  its  own 
internal  review.  Previously,  approval 
has  been  requested  and  granted  for 
reduced  horizontal  escapeway  widths 
using  the  above-described  stretcher  test. 
These  approvals  were  based  on  the  need 
to  provide  additional  roof  support  and. 
in  some  cases,  the  need  for  passage 
through  ventilation  controls. 
Additionally,  as  newer  portions  of  a 
mine  age  and  may  require  additional 


roof  support,  the  proposal  would  allow 
clearemces  of  less  than  4  feet  in  the 
alternate  escapeway,  provided  the 
stretcher  test  is  passed.  The  Agency 
solicits  comments  as  to  whether  this 
proposed  approach  achieves  the  result 
of  the  standard  while  adequately 
addressing  the  safety  issues  of  providing 
necessary  supplemental  roof  support  in 
the  alternate  escapeway.  The  Agency 
also  solicits  comments  on  whether  the 
distance  that  the  escapeway  is  jjermitted 
to  be  less  than  4  feet  should  be  limited 
and  if  so,  what  the  limit  should  bo. 

Following  the  publication  of  the 
existing  ventilation  nile,  some  persons 
interpreted  §  75.380(d)  to  require  the 
width  of  mobile  equipment  to  be 
considered  when  determining 
compliance  with  width  requirements  for 
escapeways.  It  is  not  the  Agency’s  intent 
that  mobile  equipment  be  considered  in 
this  determination  unless  the  equipment 
has  been  permanently  abandoned  in  the 
escapeway  or  would  be  obstructing  the 
escapeway  for  a  significant  portion  of  a 
shift.  As  an  example,  where  a  track 
entry  is  used  as  the  primary  escapeway 
on  a  longwall  section,  material  cars 
would  not  be  permitted  to  obstruct  the 
escapeway  since  the  obstruction  would 
exist  for  long  periods  of  time. 

During  the  uiforroational  meetings,  a 
question  arose  as  to  the  Agency’s  intent 
in  eliminating  the  requirement  that 
escapeways  be  routed  to  the  “nearest 
mine  opening.”  It  was  not  the  Agency's 
intent  to  change  this  requirement  from 
the  previous  standard.  The  existing 
requirement  that  the  escapeway  follow 
the  most  direct  route  to  the  surface 
would,  in  fact,  require  the  route  to  go  to 
the  nearest  mine  opening.  However,  to 
eliminate  any  confusion  that  may  exist, 
the  proposal  would  revise  paragraph 
(d)(5)  and  adopt  language  similar  to  that 
in  previous  regulation  §  75.1704-2(a), 
that  the  escapeway  follow  the  most 
direct,  safe  and  practical  route  to  the 
nearest  mine  opening  suitable  for  the 
safe  evacuation  of  miners. 

A  number  of  factors  affect  whether  or 
not  the  safest,  most  direct,  practical 
route  has  been  selected.  These  factors 
include  roof  conditions,  travel  height, 
fan  location,  physical  dimensions  of  the 
mine  opening,  and  similar 
considerations.  For  example,  if  bad  roof 
conditions  are  present  along  the  shortest 
direct  route  and  those  roof  conditions 
are  beyond  reasonable  control,  then  an 
alternate  “safest”  route  designated  by 
the  mine  operator  may  be  appropriate. 
However,  the  presence  of  roof  falls  does 
not  necessarily  indicate  that  the 
passageway  would  not  be  suitable  for 
evacuation.  By  way  of  another  example, 
where  coal  seam  thickness  varies  to  the 
extreme,  the  shortest  route  may  be 


through  lower  coal,  making  travel 
relatively  slow  and  difficult.  An 
alternate  route  through  a  high 
passageway  may  permit  easier  travel. 
Such  an  alternate  route,  although 
longer,  may  be  acceptable.  Similarly, 
there  can  be  instances  where  the 
“nearest  mine  opening”  may  not  be 
suitable  for  safe  evacuation  of  miners. 

For  example,  an  old  mine  shaft  may  not 
be  safe  for  travel  because  of  badly 
deteriorated  conditions,  such  as  a 
deteriorated  shaft  lining  or  deteriorated 
timbers,  even  though  the  shaft  is  still 
suitable  for  mine  ventilation  purposes. 

A  mine  shaft  developed  and  equipped 
with  a  ventilation  fan  prior  to  the 
effective  date  of  this  regulation  may  not 
be  suitable  for  safe  evacuation  of  miners 
if  alterations  were  necessary  for 
compliance  with  new  safety  regulations 
that  would  adversely  affect  mine 
ventilation  in  the  event  of  an 
emergency. 

As  with  the  existing  standard,  mine 
development  projections  would  not 
have  to  be  altered  to  provide  additional 
rooms,  entries,  or  crosscuts  for  the  sole 
purpose  of  providing  a  passageway  to 
the  nearest  mine  opening.  However,  the 
construction  of  ventilation  controls  such 
as  stoppings,  overcasts  and  undercasts, 
or  the  installation  of  an  escape  facility 
may  be  required  to  provide  the  most 
direct,  safe  and  practical  route  to  the 
surface. 

As  with  the  e.xisting  standard, 
proposed  paragraph  (f)(1)  would  require 
one  escapeway  that  is  ventilated  with 
intake  air  to  be  designated  as  the 
primary  escapeway. 

The  proposed  requirement  for 
prohibiting  certain  equipment  from 
operating  in  primary  escapeways  in 
paragraphs  (f)(3)  through  (f)(5)  would 
not  apply  to  areas  of  escapeways  where 
separation  of  belt  and  trolley  haulage 
entries  from  designated  primary 
escapeways  did  not  exist  before 
November  16,  1992;.To  require  mobile 
equipment  in  these  areas  of  escapeways 
to  be  equipped  with  fire  suppression 
would  have  no  appreciable  safety 
benefit  because  of  the  presence  of 
trolley  wires,  trolley  haulage  equipment, 
and  conveyor  belts  in  these  escapeways. 

Paragraph  (f)(3)  of  the  proposal  woulil 
clarify  existing  requirements  by 
explicitly  prohibiting  coal  haulage  in 
the  primary  escapeway.  The  existing 
standard  permits  equipment  to  be  in  the 
escapevvay  for  purposes  of  hauling 
miners  and  materials  and  for 
maintaining  the  escapeway.  The 
existing  standard  does  not  expressly 
prohibit  the  haulage  of  coal  in  the 
primary  escap)eway.  As  a  matter  of 
clarification  of  intent,  the  proposal 
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would  speciHcally  prohibit  coal  haulage 
in  the  primary  escapeway. 

Through  experience  with  the  existing 
rule  and  after  considering  comments 
received,  the  Agency  is  proposing  to 
extend  the  prohibition  of  certain 
equipment  to  other  areas  of  primary 
escapeways  so  that  the  prohibitions 
would  properly  extend  to  the  majority 
of  primary  escapeways.  The  proposal 
would  extend  the  prohibitions  to  areas 
of  primary  escapeways  developed  prior 
to  November  16, 1992  where  separation 
of  the  escapeway  from  belt  and  trolley 
haulage  entries  existed  as  of  November 
16, 1992.  As  with  the  existing  rule,  the 
prohibition  would  not  apply  to_ 
equipment  necessary  to  maintain  the 
primary  escapeway  in  safe,  travelable 
condition.  The  primary  escapeways 
excluded  from  these  prohibitions  are  the 
same  as  those  excluded  from  the 
application  of  §  75.380(g),  that  is,  areas 
of  escapeways  where  separation  of  belt 
and  trolley  haulage  entries  from 
designated  primary  escapeways  did  not 
exist  before  November  16, 1992. 
Comments  are  solicited  on  the  proposed 
expansion  of  the  requirements  for 
protecting  additional  areas  of  the 
primary  escapeway. 

MSHA  recognizes  the  need  to  protect 
the  primary  escapeway  and  also  realizes 
that  different  mine  designs,  the  need  to 
maintain  air  courses  safe  for  travel,  and 
the  need  to  occasionally  move 
equipment  necessitates  the  operation  of 
some  mobile  equipment  in  the  primary 
escapeway.  MSHA  would  allow  certain 
equipment  in  the  primary  escapeway 
but  would  require  fire  suppression 
systems  on  the  equipment.  Paragraph 
(0(3)  clarifies  that  mobile  equipment  not 
hauling  coal  and  the  equipment  listed  in 
§  75.340(b)(1)  through  (b)(6)  may  be 
used  in  the  primary  escapeway. 

Unlike  the  existing  standard, 
proposed  paragraph  (0(4)  would  permit 
certain  mobile  equipment  to  be 
protected  with  a  manual  fire 
suppression  system  instead  of  an 
automatic  system,  provided  it  is 
continuously  attended  by  a  person 
trained  and  proficient  in  the  use  and 
operation  of  the  fire  suppression  system. 
For  the  purposes  of  §  75.380(0  by 
“attended,”  the  Agency  means  that  the 
mobile  equipment  operator  would  be  on 
the  equipment  and  be  capable  of 
responding  immediately  in  the  event  of 
a  fire.  When  a  piece  of  mobile 
equipment  is  in  the  primary  escapeway 
and  is  properly  attended  and  equipped 
with  a  manual  fire  suppression  system, 
the  equipment  operator  can 
immediately  respond  to  the  situation, 
and  the  safety  afforded  by  the  existing 
standard  is  maintained.  However,  if  no 
one  is  attending  the  equipment,  an 


automatic  system  would  be  necessary  to 
protect  against  fire.  Protection  is  thereby 
provided  against  a  fire  when  a  machine 
is  deenergized  or  shut  off.  If  a  machine 
is  solely  equipped  with  a  manual  fire 
suppression  system,  continuous 
attendance  would  be  required  under  the 
proposal,  regardless  of  whether  the 
machine  were  operating  or  shut  off,  if 
located  in  the  primary  escapeway. 

Following  publication  of  the  existing 
ventilation  rule,  some  persons 
construed  the  requirement  for  an 
automatic  fire  suppression  system  to 
apply  to  electric  face  equipment.  This 
was  not  the  intent  of  the  Agency.  On 
November  16. 1992,  MSHA  issued 
Program  Policy  Letter  No.  P92-V-4 
addressing  the  operation  and  location  of 
equipment  in  primary  escapeways  to 
clarify  the  Agency’s  intent.  Under 
existing  regulation,  subpart  L — Fire 
Protection,  face  equipment  is  required 
to  be  protected  by  a  manual  fire 
suppression  system.  The  proposal 
recognizes  this  requirement  and,  other 
than  an  exception  to  permit  a  situation 
such  as  the  movement  of  continuous 
mining  machines  from  section  to  section 
without  a  continuous  water  supply, 
requires  that  face  equipment  equipped 
with  a  manual  fire  suppression  system 
be  attended  when  in  the  primary 
escapeway  by  a  person  trained  and 
proficient  in  the  proper  use  and 
operation  of  the  manual  fire  suppression 
system,  providing  protection  equivalent 
to  automatic  fire  suppression  systems. 

It  is  proposed  in  paragraph  (f)(4)  that 
with  exceptions  for  continuous  mining 
machines  and  as  provided  in  §  75.380 
(f)(5)  and  (f)(6)  that  each  piece  of  mobile 
equipment  in  primary  escapeways,  (1) 
be  equipped  with  manually  operated 
fire  suppression  systems  installed  in 
compliance  with  §  75.1107-3  through 
§  75.1107-16  and  be  attended 
continuously,  or  (2)  be  equipped  with 
an  automatic  fire  suppression  system 
that  is  capable  of  both  automatic  and 
manual  activation  and  installed  in 
compliance  with  §  75.1107-3  through 
§75.1107-16. 

Under  paragraph  (f)(5),  personnel 
carriers  and  small  personnel 
conveyances  which  are  designed  and 
used  solely  for  transportation  of 
personnel  and  small  hand  tools  could  be 
operated  with  a  multipurpose  dry 
chemical  type  automatic  fire 
suppression  system  capable  of  both 
manual  and  automatic  activation,  if  the 
system  is  suitable  for  the  intended 
application  and  listed  or  approved  by  a 
nationally  recognized  independent 
testing  laboratory.  The  proposal 
recognizes  the  small  size  and  limited 
potential  for  fire  of  this  particular  type 
of  equipment.  The  types  of  machinery 


under  paragraph  (f)(5)  would  not  be 
required  to  meet  the  additional 
requirements  of  §§  75.1107-3  through 
75.1107-16.  For  example,  it  would  Iw 
impractical  and  would  not  enhance 
safety  to  apply  the  minimum  dry 
chemical  poundage  requirements  of 
§  75.1107-9  to  small  equipment 
designed  and  used  solely  for  personnel 
and  small  hand  tools.  Personnel  carriers 
and  small  personnel  conveyances  would 
be  more  appropriately  protected  by  fully 
automatic  systems  of  adequate  capacity 
which  are  suitable  for  the  intended 
application  and  listed  or  approved  by  a 
nationally  recognized  independent 
testing  laboratory. 

Commenters  suggested  that  the  term 
“dry  chemical”  would  be  more 
appropriate  than  the  term  “dry  powder” 
used  in  the  existing  standard.  The 
Agency  agrees  and  the  proposal  would 
adopt  this  suggestion. 

Under  paragraph  (f)(6),  an  additional 
exception  is  provided  for  mobile 
equipment  when  no  persons  are  inby 
other  than  persons  directly  engaged  in 
the  use  or  moving  of  the  equipment.  The 
continuous  mining  machine  exception 
recognizes  that  the  fire  suppression 
system  for  the  continuous  mining 
machine  often  relies  on  a  water  supply 
that  may  be  impracticable  to  provide 
during  moves.  Paragraph  (0(6)  is  being 
proposed  to  permit  the  necessary 
movement  of  face  equipment  between 
sections  and  to  permit  the  primary 
escapeway  to  be  properly  maintained. 
Under  paragraph  (0(6)  of  the  proposal, 
mobile  equipment  not  having  a  fire 
suppression  system  may  be  in  the 
primary’  escapeway  if  no  persons  are 
located  inby  except  those  directly 
engaged  in  the  use  of  or  the  moving  of 
such  equipment.  For  example,  when 
moving  longwall  shields,  no  one  would 
be  permitted  to  be  inby  equipment  used 
to  move  the  shield  if  this  equipment  is 
not  provided  with  a  fire  suppression 
system.  With  no  persons  working  inby, 
the  use  of  machinery  without  a  fire 
suppression  system  would  not  expose 
persons  to  the  hazard  of  toxic  gases  and 
fumes  carried  inby. 

It  has  been  suggested  to  the  Agency 
that  certain  types  of  emergency 
equipment,  such  as  diesel  powered 
ambulances,  should  also  be  exempt 
from  the  requirements  for  fire 
suppression  systems.  While  the  Agency 
recognizes  the  potential  benefit  that  can 
be  attached  to  the  use  of  this  type  of 
equipment,  the  proposal  does  not 
exempt  this  equipment.  Comments  are 
solicited  on  this  issue. 

During  the  informational  meetings, 
the  Agency  became  aware  of  a  concern 
that  existing  §  75.380(i)(2l  would  permit 
slopes  of  significant  length  and 
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inclination  to  exist  without  any 
mechanical  esca|>e  facilities.  An 
example  used  is  a  slope  of  900  feet 
inclined  at  18  degrees  from  the 
horizontal.  It  was  suggested  that  such  a 
slope  could  be  particularly  difficult  for 
passage  of  injured  persons  under  cold 
and  icy  conditions  if  mechanical  escape 
facilities  were  not  provided.  In  light  of 
this  concern,  the  Agency  has 
reconsidered  its  position  and  is 
proposing  in  paragraph  (i)(2)  that  any 
slope  that  is  part  of  a  designated 
escapeway  and  is  inclined  more  than  9 
degrees  finom  the  horizontal  be  provided 
with  mechanical  escape  facilities.  The 
Agency  solicits  comments  on  this 
proposal. 

Following  promulgation  of  the 
standard,  the  Agency  received 
comments  that  the  final  rule  language 
should  have  retained  the  proposi^  rule 
language  relative  to  ventilation  of  the 
primary  and  alternate  escapeways  with 
separate  splits  of  intake  air.  As 
discussed  in  the  preamble  to  the 
existing  standard,  this  issue,  along  with 
several  other  issues,  was  referred  to  an 
advisory  committee  appointed  by  the 
Secretary  of  Labor.  The  advisory 
committee  has  submitted  its  final  report 
to  the  Secretary  for  review  and 
appropriate  action. 

Section  75.380{b){l)  of  the  existing 
standard  requires  escapeways  to  be 
provided  from  each  working  section.  A 
working  section  is  defined  in  §  75.2  as 
beginning  at  the  underground  loading 
point.  The  proposal  would  continue  the 
practice  of  permitting  mines  which  have 
not  established  a  loading  point  to  haul 
coal  with  mobile  equipment. 

Providing  escapeways  during  the 
installation  and  removal  of  mechanized 
mining  equipment  is  necessary  to 
provide  safe  escape  for  miners  from 
hazards  that  may  develop  during  these 
phases  of  the  mining  operations. 
Although  the  Agency  believes  that  the 
promulgation  of  paragraphs  (b)(1)  and 
(b)(2)  of  this  standard  was  done 
appropriately,  they  are  being  reproposed 
for  the  purposes  of  recei\ring  and  giving 
consideration  to  all  pertinent  comments. 

Section  §  75.382  Mechanical  Escape- 
Facilities 

Consistent  with  current  requirements 
in  subpart  O — Hoisting  and  Mantrips, 
three  new  paragraphs  are  proposed 
under  §  75.382.  Paragraph  (g)  would 
require  the  designate  examiner  to 
certify  by  date,  time,  and  initials  that 
the  mechanical  escape  facilities 
examination  required  by  paragraph  (c) 
was  performed.  The  proposal  would 
require  that  the  certification  appear  at  or 
near  the  facility  examined.  Certification 
has  long  been  an  accepted  practice  in 


the  mining  industry  for  assuring  that 
concerned  individuals  can  readily 
determine  that  a  required  examination 
has  been  completed.  In  the  case  of 
mechanical  escape  facilities,  if 
certification  is  not  provided,  precious 
time  could  be  lost  as  the  escape  facility 
is  tested  prior  to  use.  The  certification 
proposed  will  provide  the  operator  or 
the  person  using  the  facility  with 
assurance  that  the  facility  is  safe  to  use. 

Paragraph  (h)  would  require  that  a 
record  be  made  of  the  examination 
performed  in  accordance  with 
paragraph  (c).  The  results  of  the 
examination  would  be  included  in  the 
record,  including  any  deficiency  found 
along  with  the  corrective  actions  taken 
to  correct  the  condition.  The  intent  is 
that  deficiencies  be  documented  and 
that  both  the  mine  foreman  and 
superintendent,  or  other  appropriate 
official  be  made  aware  of  any  problems, 
assuring  that  follow-up  and  corrective 
action  will  be  taken.  As  with  other 
records  required  by  the  existing  rule  and 
this  proposal,  the  record  of  the 
examination  of  mechanical  escape 
facilities  provides  valuable  information 
to  both  the  miners  and  the  operator.  The 
record  not  only  indicates  that  the 
examination  has  been  completed  but 
ahso  provides  historical  information  on 
the  nature  of  deficiencies  found  during 
the  examination  and  the  type  of 
corrective  action  required. 

The  examiner  would  be  permitted  to 
complete  the  record  immediately 
following  the  end  of  the  shift  in  which 
the  examination  was  performed.  The 
record  would  be  countersigned  by  the 
mine  foreman  by  the  end  of  the  mine 
foreman’s  next  regularly  scheduled 
working  shift.  During  an  absence  of  the 
mine  foreman,  the  person  acting  as  mine 
foreman  would  countersign.  The 
Agency  intends  that  the  mine  foreman, 
the  person  most  responsible  for  day-to- 
day  operation  of  the  mine,  be  notified  of 
the  information  contained  in  the 
reports.  Allowing  until  the  end  of  the 
mine  foreman’s  next  regularly 
schetluled  working  shift  to  countersign 
the  report  would  assure  that  the  mine 
foreman  is  aware  of  the  results  of  the 
examination  and  would  enable 
corrective  actions  to  be  taken. 

Paragraph  (h)  would  also  require  that 
within  two  scheduled  production  days 
thereafter,  the  record  of  the  examination 
be  countersigned  by  the  mine 
superintendent,  mine  manager,  or  other 
mine  official  to  whom  the  mine  foreman 
is  directly  accountable.  The  intent  is  to 
assure  that  a  higher-level  official, 
empowered  to  redirect  resources,  be 
aware  of  any  condition  requiring 
corrective  actions.  Since  this  second- 
level  official  may  not  be  physically 


located  at  the  mine  on  a  full-time  basis, 

2  scheduled  production  days  are 
proposed  as  a  reasonable  period  of  time 
for  countersigning. 

The  proposal  would  require  that  the 
record  be  made  in  a  state-approved  book 
or  in  a  bound  book  with  sequential 
machine-numbered  pages.  Comments 
are  solicited  on  this  approach  and  on  an 
alternative  approach  wherein  the 
Agency  would  develop,  in  coordination 
with  the  states,  books  specific  for  the 
required  records. 

As  with  other  records  required  by  this 
proposal,  proposed  paragraph  (i)  would 
require  that  these  records  be  retained  for 
at  least  1  year  at  a  surface  location  at  the 
mine  and  be  made  available  for 
inspection  by  authorized  representatives 
of  the  Secretary  and  the  representative 
of  miners.  Records  of  examinations, 
provide  the  operator  and  other 
interested  parties  with  a  history  of  the 
types  of  problems  discovered  and  the 
types  of  corrective  actions  required.  In 
the  opinion  of  the  Agency,  a  1-year 
retention  period  is  sufficient  to  satisfy 
this  need. 

Section  75.383  Escapeway  Maps  and 
Drills 

Existing  paragraphs  (a)  and  (b)(ll  deal 
with  the  escapeway  map  and  drill 
requirements  in  areas  where 
mechanized  mining  equipment  is  being 
installed  or  removed.  Although  the 
Agency  believes  that  the  promulgation 
of  paragraphs  (a)  and  (b)(1)  of  this 
standard  was  done  appropriately,  as 
with  other  provisions  dealing  with  the 
installation  and  removal  of  mechanized 
mining  equipment,  they  are  being 
reproposed  for  the  purposes  of  receiving 
and  giving  consideration  to  all  pertinent 
comments.  The  Agency  believes  that  for 
areas  where  mechanized  mining 
equipment  is  being  installed  or 
removed,  providing  escapeways  and 
posting  maps  identifying  these 
escapeways  and  conducting  drills 
specified  in  the  standard  are  essential  to 
maintain  safety.  These  requirements 
help  to  assure  that  miners  are  familiar 
w'ith  escape  routes  so  that,  should 
escape  become  necessary,  they  can 
reach  the  surface  as  quickly  as  possible. 

Stx:tion  75.384  Longwall  and 
Shortwall  Travelways 

Existing  §  75.384  addresses  the 
requirements  for  a  travelw’ay  on  the 
tailgate  side  of  a  longwall  or  shortwall, 
the  location  and  marking  of  the 
travel  way,  and  procedures  during  a 
blockage  of  the  travelway.  While  the 
Agency  has  received  comments 
suggesting  that  additional  involvement 
by  the  miners  would  be  of  benefit  when 
a  roof  fall  or  other  blockage  occurs  that 
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prevents  travel  in  the  tailgate  travelwray, 
no  changes  are  proposed  to  §  75.384  at 
the  present  time.  The  Agency  believes 
that  the  existing  procedures  and 
regulations  appropriately  address  the 
hazards  and  provide  a  sufficient 
opportunity  for  input  and  involvement 
for  all  interested  parties.  The  following 
discussion  reviews  the  appropriate 
procedures  and  regulations. 

The  general  procedures  to  be  followed 
when  such  a  blockage  occurs  are 
specified  in  §  75.384(c).  The  standard 
requires  that  work  on  the  face  must 
cease,  miners  must  be  withdrawn,  and 
MSHA  must  be  notified.  The  standard 
also  prohibits  work  on  the  face  until  the 
procedures  set  out  in  §§  75.215  and 
75.222  are  implemented. 

Section  75.215  requires  that  the 
approved  roof  control  plan  specify  the 
procedures  that  will  be  followed  if  a 
ground  failure  prevents  travel  out  of  the 
section  through  the  tailgate  side  of  the 
longwall.  In  tWs  regard,  §  75.222(g)(2), 
the  roof  control  plan,  would  address 
notification  of  the  miners,  re-instruction 
of  the  miners  regarding  escapeways  and 
escape  procedures,  re-instruction  of  the 
miners  on  the  availability  and  use  of 
self-contained  self-rescue  devices, 
monitoring  and  evaluation  of  air; 
location  and  effectiveness  of 
communication,  and  a  means  of 
transportation  from  the  section.  All 
approved  roof  control  and  ventilation 
plans  and  revisions  must  be  available  to 
the  miners  according  to  current 
regulations. 


District  managers  historically  have 
met  with  and  will  continue  to  meet  with 
interested  parties  to  discuss  plans  under 
review  or  previously  approved.  As  plans 
are  developed,  review^,  and  approved, 
MSHA  considers  written  comments 
fi-om  all  interested  parties.  Additionally, 
the  Act  entitles  a  representative  of  the 
miners  to  accompany  an  MSHA 
representative  conducting  an  inspection 
or  investigation  as  a  result  of  the 
§  75.384(c)(3)  notification  to  MSHA  of  a 
blocked  travelway.  Finally,  under 
§  103(g)  of  the  Act,  miners  are  entitled 
to  request  an  inspection  by  MSHA. 

Section  75.388  Boreholes  in  Advance 
of  Mining 

The  Agency  is  proposing  to  revise 
§  75.388(c)  to  require  rib  holes  to  be 
drilled  in  one  or  both  ribs  of  advancing 
working  places  described  in  §  75.388(a) 
“as  may  be  necessary  for  adequate 
protection  of  miners  in  such  working 
places.”  The  present  standard  requires 
that  boreholes  be  drilled  in  at  least  one 
rib  of  advancing  working  places 
described  in  §  75.388(a).  Although  no 
change  was  intended  by  the  Agency  in 
promulgating  the  current  language, 
comments  indicate  that  the  previous 
language  was  more  specific  and  clearer 
to  the  mining  community.  The  Agency 
is  therefore  proposing  to  adopt  language 
similar  to  the  previous  regulation. 

Section  75.389  Mining  Into 
Inaccessible  Areas 

Section  75.389(c)  addresses  the 
special  case  where  mining  operations 


mine  through  into  areas  where  hazards 
and  potential  hazards  may  be  unknown. 
During  the  informational  meetings  and 
later  discussions,  it  became  apparent 
that  differing  interpretations  of  the 
application  of  this  provision  existed.  To 
clarify  the  intent  of  the  Agency,  the 
proposal  would  revise  existing 
§  7S.389(c)  by  adding  an  exception  for 
routine  mining-through  operations  that 
are  a  part  of  a  retreat  mining  system 
approved  in  the  mine  ventilation  plan. 

In  some  circumstances,  the  mining 
through  occurs  during  routine  mining 
into  an  area  which  is  covered  by  an 
approved  ventilation  plan.  In  this  case, 
the  potential  hazards  have  already  been 
addressed  in  the  ventilation  plan.  The 
Agency  believes  that  the  requirements 
set  out  in  §  75.389(c)  should  not  apply 
in  this  situation  and  proposes  an 
exception  to  these  requirements  where 
the  mining-through  operations  are  part 
of  a  retreat  mining  system  approved  in 
the  mine  ventilation  plan  and  are 
routine  operations.  Requiring  the 
operator  to  submit  duplicate  plans  does 
not  result  in  any  safety  benefit; 
therefore,  the  level  of  safety  provided  by 
the  existing  standard  is  maintained. 

rv.  Derivation  Table 

The  following  derivation  table  fists 
the  number  of  each  proposed  standard 
and  the  number  of  the  existing  standard 
from  which  it  is  derived. 


75.301  . 

75.310(a)(3) . 

75.310(a)(4) . 

75.310(c)  . 

75.310(c)(5)  . 

75.311(d)  . 

75.312(a)  . 

75.312(b)(1) . 

75.312(b)(1)(i) 
75.31 2(b)(1)(ii)  .... 

75.312(c)  . 

75.312(d)  . 

75.312(f)(1) . 

75.312(f)(2) . 

75.312(g)  . 

75.312(h)  . 

75.313(a)(3) . 

75.313(c)(2)  . 

75.313(c)(3)  . 

75.31 3(d)(1)(i)  ... 
75.313(d)(1)(ii)  ... 

75.313(d)(2) . 

75.320(e)  . 

75.321(a)(1) . 

75.321(a)(2) . 

75.323(b)(1)(i)  ... 
75.323(b)(1)(ii)  ... 
75.323(b)(1)(iii)  .. 
75.323(b)(2) . 


New  section  Old  section 

. . . . .  Partly  new,  75.310(a)(3). 

. . . . . . .  Partly  new,  75.310(a)(4). 

. . . .  Partly  new,  75.310(c). 

. .  Partly  new,  75.31 1  (d). 

. . . .  Partly  new,  75.312(a). 

. . . . . .  Partly  new,  75.312(b)(1). 

. ; . . .  New. 

. . .  75.312(b)(1)  through  (b)(1)(ii). 

. . . . . .  Partly  new,  75.312(c). 

. . . — .  Partly  new,  75.312(d). 

. . . . . .  75.312(f). 

. . . . . .  New. 

. .  Partly  new,  75.312(g), 

. .  Partly  new,  75.312(h). 

. . . : . . .  75.31 3(a)(31. 

. . . . . . . .  Partly  new,  75.313(c)(2). 

. . . . . . .  Partly  new,  75,31 3(c)(3). 

. .  Partly  new,  75.313(d)(1)(i). 

. . . . . —  Partly  new,  75.31 3(d)(1)(ii). 

. . . .  New. 

. . . . .  Partly  new,  75.321(a). 

. . . . . _v .  Partly  new„  75.321(a). 

. . .  75.323(b)(1)(i). 

. .  Partly  new.  75.323(b)(1)(ii). 

. . . .  75.323(b)(1)(iii). 

. .  75.323(b)(2). 
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75.323(c)(1) . 

75.323(d)(2)(i)  .. 

75.325(d)  . 

75.330(c)  . 

75.332(a)(1) . 

75.333(a)  . 

75.333(b)(1) . 

75.333(b)(3) . 

75.333(b)(4) . 

75.333(b)(5) . 

75.333(b)(6) . 

75.333(e)(1)(i)  .. 
75.333(e)(1)(ii)  .. 

75.333(h)  . 

75.334(e)  . 

75.334(f)  . 

75.340(a)  . 

75.342(a)(4)  „.... 

75.344(a)(1) . 

75.344(b)(2) . 

75.344(b)(3) . 

75.344(e)  . 

75.360(a)(1) . 

75.360(a)(2) . 

75.360(b)  . 

75.360(b)(1) . 

75.360(b)(3) . 

75.360(b)(4) . 

75.360(b)(6)(i)  .. 
75.360(b)(6)(ii)  .. 

75.360(b)(8) . . 

75.360(b)(9) . 

75.360(b)(10)  ... 

75.360(c)  . 

75.360(c)(1) . 

75.360(c)(3) . 

75.360(f)  . 

75.362(a)(1) . 

75.362(a)(2) . 

75.362(c)(1)  . 

75.362(c)(2)  . 

75.362(d)(1)(i)  . 
75.362(d)(1)(iii) 

75.362(d)(2) . 

75.362(g)  . 

75.363  . 

75.364(a)  . 

75.364(b)  . 

75.364(h)  . 

75.370(a)(3) . 

75.370(b)  . 

75.370(c)(1) . 

75.370(f)  . 

75.371(b)  . 

75.371  (r) . 

75.371  (s)  . 

75.371  (z)  . 

75.371  (bb)  . 

75.372(b)(3)  .... 
75.372(b)(19)  .. 
75.372(b)(20)  .. 

75.380(b)  . 

75.380(d)(3)  .... 
75.380(d)(4)(ii) 
75.380(d)(4)(iii) 
75.380(d)(5)  .... 

75.380(f)(1) . 

75.380(f)(2) . 

75.380(0(3) . 

75.380(0(4) . 

75.380(0(5) . 

75.380(0(6) . 

75.380(i)(2)  ..... 
75.382(g)  . 


New  section 


Old  section 


Partly  new,  75.323(c)(1). 

Partly  new,  75.323(d)(2)(i). 

75.325(d). 

New. 

75.332(a)(1). 

Partly  new,  75.333(a). 

75.333(b)(1). 

Partly  new,  75.333(b)(3). 

Partly  new,  75.333(b)(4). 

New. 

75.333(b)(5). 

Partly  new,  75.333(e)(1). 

Partly  new,  75.333(e)(2). 

New. 

Partly  new,  75.334(e). 

75.334(0. 

Partly  new,  75.340(a). 

Partly  new,  75.342(a)(4). 

Partly  new,  75.344(a)(1). 

New. 

75.344(b)(2). 

New. 

Partly  new,  75.360(a)(1). 

New. 

Partly  new,  75.360(b). 

Partly  new,  75.360(b)(1). 

Partly  new,  75.360(b)(3). 

Partly  new,  75.360(b)(4). 

Partly  new,  75.360(6). 

Partly  new.  75.360(6). 

New. 

New. 

New. 

Partly  new,  75.360(c). 

Partly  new,  75.360(c)(1). 

Partly  new,  75.360(c)(3). 

Partly  new,  75.360(g). 

Partly  new,  75.362(a)(1). 

New. 

Partly  new,  75.362(c)(1). 

75.362(c)(2). 

New. 

Partly  new,  75.362(d)(1)(ii). 

Partly  new,  75.362(d)(2). 

New. 

Partly  new,  75.360,  75.361,  75.362,  75.364. 
Partly  new,  75.364(a). 

Partly  new,  75.364(b). 

Partly  new,  75.364(h). 

Partly  new,  75.370(a)(3). 

New. 

Partly  new,  75.370(b)(1). 

Partly  new,  75.370(e). 

75.371(b). 

75.371  (r). 

Partly  new,  75.371  (s). 

Partly  new,  75.371  (z). 

Partly  new,  75.371  (bb). 

Partly  new,  75.372(b)(3). 

New. 

New. 

75.380(b). 

Partly  new,  75.380(d)(3). 

Partly  new,  75.380(d)(4)(ii). 

New. 

Partly  new,  75.380(d)(5). 

Partly  new,  75.380(0(1). 

New. 

Partly  new,  75.380(0(1). 

Partly  new,  75.380(0(2). 

Partly  new,  75.380(0(2). 

New. 

Partly  new,  75.380(i)(2). 

New. 
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New  section 

Old  section 

75.382(h)  .  . . 

New. 

75.382(i)  . . 

New. 

75.383(a)  . . . 

.  75,383(a). 

75.383(b)(1) . .  ._  . 

75,383(b)(1). 

75.388(c)  . .  „  _ 

Partly  new,  75.388(c). 

75.389(c)  . . 

New. 

75.389(1)  .  . 

75.389(c)(1). 

Redesignation  Table 

The  following  redesignation  table  lists  the  section  number  of  the  existing  standard  and  the  section  numbers  of 
proposed  standards  which  contain  revised  provisions  derived  from  the  corresponmng  existing  section. 


New  section 


75.310(a)(3) . . . . . 

75.310(a)(4)  . . . . . . . 

75.310(a)(5) _ _ 

75.310(a)(6): . . . . . 

75.310(c)  . . . . . 

75.311(d)  . . . 

75.312(a)  . 

75.31 2(b)(1)(i)  . 

75.31 2(b)(1)(ii) _ _ 

75.312(c)  . . . - . 

75.312(d)  . . . . . . . . . 

75;3i2(g)(i)'IZZZ""Z”ZI"ZZZZ;!!!;!! 

75.312(g)(2) . . . . . 

75.312(g)(3) . . . - . 

75.312(h)  . 

75.313(c)(2)  . . . . . . . 

75.313(c)(3)  . 

75.313(d)(1)(i)  _ _ _ 

75.31 3(d)(1)(ii) . . . . . . 

75.31 3(dK2> . . . . 

75.321(a)  . . . . . . . . . . 

75.321(a)  _ _ _ 

75.323(b)(1)(ii)  . . — . 

75,323(c)(1)  . . . - . . . . . 

75.323(d)(2)(i)  . 

75.333(b)(5) . . . 

75.334(e)  . 

75.340(a)  _ _ 

75.342(a)(4) . . . . . . 

75.344(a)(1) . . . . 

75.344(b)(2)  . . . . . . . 

75.360(a)  - - - - - - - 

75.360(b)  . . . . 

75.360(b)(T) . . . . . 

75.360(b)(3) . 

75.360(t^(4) . . . . . 

75.360(b)(6) . . . 

75.360(b)(6) _ _ 

75.360(c)  . . . . . . . . . . 

75.360(c)(1)  . . . . . . 

75.360(c)(3 _ _ - . — - - - 

75.360(e)  _ _ _ _ 

75.360(g)  . . . 

75.362(a)(1) . . . . . . . 

75.362(c)(1)  . 

75.362(d)(T)(i)  . - . 

75.362(d)(1)(ii) . . 

75.362(dK2) _ _ 

75.362(g)  . . . . . 

75.362(h)  _ _ _ _ _ _ _ 

75.364(a)  _ _ _ _ _ — . 

75.364(b)  . . . . . 

75.364(h)  _ _ _ _ _ _ _ - . 

75.370(a)(3)  . - . 

75.370(b)(1) . . . 

75.370^)  . - . 

75.370(d)  . . . . . 

75.370(f)  . - . - . . . 


75,310(^(3). 

75.310(a)(4). 

75.310(a)(6). 

75.310(a)(7). 

75.310(c). 

75.311(d). 

75.312(a). 

75.31 2(b)(1)(ii)(A). 

75.31 2(b)(T)(H)(B). 

75.312(c). 

75.312(d). 

75.312(f)(1), 

75.312(g)(1)- 

75.312(g)(3)- 

75.312(g)(4). 

75.312(h). 

75.3t3(c)(2). 

75.31 3(c)<3). 

75.31 3(d)(1)(i). 

75.31 3(d)(1)fii). 

75.313(d)(2). 

75.321(a)(1). 

75.321(a)(2). 

75.323(b)(1)(ii). 

75.323(cH1). 

75.323(d)(2Ki). 

75.333(b)(6). 

75.334(e). 

75.340(a). 

75.342(a)(4). 

75.344(a)(1). 

75.344(bH3). 

75.360(a)(1). 

75.360(b). 

75.360(b)(1). 

75.360(b)(3). 

75.350(b)(4). 

75.360(b)(6)(i). 

75.360(b)(6)(iO. 

75.360(c). 

;  75.360(c)(1). 
75.360(c)(3). 
75.360(e)v  75.36a 
75.360(g). 
75.362(a)(1)(i). 
75.362(c)(1). 
75.362(d)(1)(ii). 
75.362(d)(1)(jii)- 
75.362(d)(2). 
Removed: 
Removed. 
75,364(a). 
75.364(b). 
75.364(h). 
75.370(a)(3). 
75.370(c)(T). 

'  75.370(d>. 
75.370(e). 
75.370(g). 


Old  section 
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New  section 


75.371  (s)  . 

75.371  (z)  . 

75.371  (bb)  .... 
75.372(b)(3)  .. 
75.380(d)(3)  .. 
75.380(d)(4)(ii) 
75.380(d)(5)  .. 

75.380(f)  . 

75.380(i)(2)  ... 

75.388(c)  . 

75.389(c)(1)  .. 


75.371  (s). 

75.371  (z). 

75.371  (bb). 

75.372(b)(3). 

75.380(d)(3). 

75.380(d)(4)(ii). 

75.380(d)(5). 

75.380(0. 

75.380(0(2). 

75.388(c). 

75.389(1). 


Old  section 


V.  Executive  Order  12866  and 
Regulatory  Flexibility  Act 

In  accordance  with  Executive  Order 
12866  MSHA  prepared  a  preliminary 
impact  analysis  (PRIA)  to  estimate  the 
potential  costs  and  benefits  associated 
with  the  proposed  revisions  to  the 
ventilation  rule.  Based  upon  the 
available  data,  MSHA  has  determined  in 
its  PRIA  that  this  rule  would  neither 
result  in  major  cost  increases  nor  have 
an  effect  of  $100  million  or  more  on  the 
economy.  A  copy  of  the  PRIA  is 
available  from  the  MSHA  docket  office 
and  is  surrunarized  as  follows. 

Benefits 

In  assessing  costs  and  benefits  of  the 
ventilation  rule,  it  is  important  to  note 
that  ventilation  of  underground  coal 
mines  is  the  primary  method  of 
preventing  the  accumulation  of 
explosive  methane  gas,  controlling 
harmful  respirable  dust,  and  assuring 
the  quality  of  air  miners  breath.  Because 
of  the  potential  for  a  large  number  of 
fatalities  resulting  from  ventilation 
problems,  MSHA  has  found  it  prudent 
to  establish  multiple  safety  factors  and 
safety  work  practices  to  better  assure 
adequate  protection  for  miners.  It  is 
extremely  difficult  to  specifically 
quantify  safety  benefits  related  to  each 
safety  factor.  However,  due  to  the  close, 
confined  nature  of  the  workplace  in  an 
underground  coal  mine,  failure  of  any 
safety  factors  or  protective  actions 
related  to  ventilation  can  have 
disastrous  effects.  In  1984,  a  fire  starting 
from  an  over  heated  compressor  at  the 
Wilberg  Mine  resulted  in  27  deaths. 
More  recently,  an  explosion  at  the 
William  Station  Mine  in  1989  resulted 
in  10  deaths  and  exposed  other  miners 
to  high  concentrations  of  carbon 
monoxide  and  smoke.  In  the  restricted 
work  environment  of  an  underground 
coal  mine,  failure  of  a  single  safety 
factor  or  noncompliance  with  a  safe 
work  practice  could  jeopardize  the  well¬ 
being  of  all  miners  underground.  The 
total  effect  of  the  provisions  in  this 
proposed  rule  in  conjunction  with 
MSH.^’s  existing  ventilation  standards 


should  decrease  the  occurrence  of 
fatalities,  injuries,  accidents,  and 
illnesses  in  undergroimd  coal  mines. 

With  respect  to  this  proposed  rule,  the 
Agency  has  identified  nine  fatalities  and 
seven  injuries  which  potentially  could 
have  been  prevented  by  compliance 
with  these  proposed  provisions.  In 
addition,  the  proposal  contains 
provisions  to  better  assure  compliance 
with  the  respirable  dust  control 
parameters  specified  in  the  mine 
ventilation  plem.  Adherence  to  these 
parameters  helps  to  maintain  a  work 
environment  free  of  excessive  levels  of 
respirable  dust,  thereby  improving  long¬ 
term  health  protection  for  miners  and 
potentially  reducing  the  number  of 
miners  afflicted  with  coal  workers’ 
pneumoconiosis. 

Some  proposed  provisions  clarify  the 
intent  of  the  current  rule.  Such 
clarifications  should  increase  the 
likelihood  of  compliance  and  thereby 
would  help  to  increase  the  probability 
of  preventing  a  fatality,  injury,  or  non¬ 
injury  accident.  For  the  proposed 
provisions  W'hich  would  offer  an 
alternative  compliance  option,  the 
miners  would  be  provided  at  least  the 
same  level  of  safety  provided  by  an 
existing  requirement.  These  provisions 
would  facilitate  compliance  by  the 
operator,  thereby  increasing  the 
potential  for  the  rule  to  reduce  the 
probability  of  a  ventilation-related 
explosion  or  accident. 

In  conclusion,  the  Agency  determined 
that  these  proposed  provisions  would 
increase  the  probability  that  compliance 
with  the  ventilation  rule  would  prevent 
future  ventilation-related  accidents  and 
generate  a  safer  mining  environment. 

Compliance  Costs 

MSHA  has  compared  the  costs 
associated  writh  the  existing 
requirements  with  the  costs  of  the 
proposed  requirements.  For  the  purpose 
of  estimating  the  incremental 
compliance  cost  increases  or  decreases, 
these  proposed  provisions  have  been 
divided  into  three  categories,  each 
category  requiring  a  slightly  different 


approach  in  estimating  the  costs  of 
compliance. 

The  first  category  includes  those 
proposed  provisions  which  retain  or 
clarify  requirements  specified  in  the 
existing  rule.  For  this  category,  there 
would  be  no  additional  costs  of 
compliance  if  these  were  estimated  in 
the  RIA  to  the  May  1992  rule. 

The  second  category  includes  those 
proposed  provisions  &at  would  provide 
a  mine  operator  with  an  alternative 
compliance  option  to  an  existing 
requirement  (for  example,  allowing  a 
miner  to  continuously  attend  an 
operating  compressor  instead  of 
requiring  the  compressor  to  be  located 
in  a  noncombustible  structure).  For  this 
category,  the  availability  of  an 
alternative  compliance  option  can  affect 
the  level  of  compliance,  depending  on 
the  alternative  selected.  Thus,  the 
availability  of  an  alternative  compliance 
option  could  reduce  the  costs  of 
compliance  for  some  mine  operators. 
However,  the  potential  compliance  cost 
savings  depend  upon  whether  the 
operator  selects  the  alternative 
compliance  option.  MSHA  believes  that 
the  operator’s  decision  would  depend 
on  factors  that  may  vary  widely  among 
mines,  therefore,  MSHA  estimated  a 
percentage  of  mines  likely  to  use  a 
specific  option  and  based  its  projected 
cost  savings  on  these  estimates. 

The  third  category  includes  those 
proposed  provisions  that  would  impose 
new  requirements  (for  example, 
requiring  an  automatic  shut  down 
feature  on  a  mobile  compressor  when 
the  fire  suppression  system  is  activated). 
For  this  category,  the  potential 
incremental  compliance  costs  were 
estimated  by  using  full  compliance  with 
the  existing  rule  or  existing  industry 
practices  as  the  baseline. 

Based  on  the  available  data.  MSHA 
estimated  that  compliance  with  the 
proposed  rule  would  cost  the  mining 
industry  $3.8  million  in  first-year  costs, 
or  about  $826,500  in  annualized  costs. 
Net  annual  compliance  costs  would  be 
about  $7.6  million.  The  total  of 
annualized  plus  annual  costs  is 
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projected  to  be  about  $8.4  million.  In 
addition  to  these  incremental  costs, 
during  the  first  year  of  compliance  with 
the  new  air  quality  requirements  imder 
§  75.321,  it  is  possible  that  two  large 
mines  may  lose  a  block  of  coal,  resulting 
in  approximately  $6  million  in  lost 
production  to  these  mines. 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  the  impact  to 
the  government  for  any  regulation 
determined  to  be  a  significant  regulatory 
action.  MSHA  does  not  believe  that  the 
proposed  rule  will  create  any  significant 
cost  impacts  to  the  government.  The 
proposed  regulation  can  be 
implemented  under  existing 
government  practices  without  any 
substantial  equipment  or  facility 
expenditures  by  the  government. 

The  incremental  compliance  costs  for 
all  underground  coal  mines  are  listed  by 
provision  in  Table  I. 

Table  I.— Compliance  Costs  to 
Comply  With  the  Proposed  Ven¬ 
tilation  Rule  for  All  Under¬ 
ground  Coal  Mines 

(In  thousands  of  dollars) 


Standard 

First 

year 

costs 

Annualized 

costs 

Annual 

costs 

75.310  . 

75.311  . 

74 

12 

15 

75.312  . 

(874) 

296 

75.313  . 

75.320  . 

75.321  . 

75.323  ...... 

’  1 

.5 

200 

75.330  . 

75.333  . 

75.334  . 

75.340  . 

33 

6 

75.342  . 

48 

8 

48 

75.344  . 

75 

15 

(1) 

75.360  . 

142 

23 

2,794 

Table  I.— Compliance  Costs  to 
Comply  With  the  Proposed  Ven¬ 
tilation  Rule  for  All  Under¬ 
ground  Coal  Mines— Continued 

(In  thousands  of  dollars] 


Standard 

First 

year 

costs 

Annualized 

costs 

Annual 

costs 

75.362  . 

4,078 

119 

480 

2 

75.363  . 

75.364  . 

75.370  . 

75.371  . 

13 

2 

75.372  . 

75.380  . 

75.382  . 

3,417 

760 

299 

113 

75.388  . 

75.389  . 

Total  Costs 

3,803 

826.5 

7,569 

’  In  addition,  to  first  year  costs,  two  large 
mines  cuuld  possibly  lose  a  block  of  coal  for  a 
total  loss  of  S6  million  (or  S3  million  per  mine), 
or  the  mines  may  be  able  to  forego  such  costs 
by  sinking  an  additional  shaft  costing  a  total  of 
$2  million  ($1  million  per  mine). 

Economic  Impacts 
The  proposed  ventilation  rule  would 
have  a  minimal  impact  upon  labor 
productivity,  profits,  prices,  mining 
output,  and  mining  employment  in 
underground  coal  mines.  However, 
there  is  the  potential  that  some 
individual  mines  may  incur  significant 
compliance  costs  associated  with 
several  provisions.  First,  some  mines 
may  be  affected  by  the  provision  that 
would  establish  the  minimum  oxj’gen 
level  and  maximum  carbon  dioxide 
level  for  the  air  in  bleeder  entries  and 
worked-out  areas  where  persons  work  or 
travel.  In  order  to  obtain  a  complete  and 
accurate  cost  of  this  proposed 
requirement,  MSHA  is  requesting  data 
on  the  number  of  mines  that  would 


encounter  an  air  quality  problem  where 
a  miner  would  be  required  to  work  or 
travel,  the  types  of  actions  needed  for 
compliance,  and  the  expected 
incremental  costs  of  these  actions. 
Second,  mines  with  deep  cut  sections 
would  likely  have  difficulty  conducting 
methane  measurements  at  the  face. 
Therefore,  MSHA  is  requesting  data  on 
alternative  compliance  measures  for 
deep  cut  mining  operations.  Finally, 
mines  may  experience  some  difficulty 
reconfiguring  operations  to  address 
requirements  concerning  equipment  in 
primary  escapeways. 

Regulatory  Flexibility  Certification 

The  Regulatory  Flexibility  Act 
requires  that  agencies  evaluate  and 
include,  wherever  possible,  compliance 
alternatives  that  minimize  any  adverse 
impact  on  small  businesses  when 
developing  regulatory  standards.  MSHA 
has  not  exempted  small  mines  from  any 
provision  of  the  proposed  rule  and 
small  mines  would  benefit  from  some  of 
the  proposed  provisions  and  the 
proposed  alternative  compliance 
methods. 

MSHA  determined  that  these 
proposed  revisions  would  not  generate 
a  substantial  cost  increase  for  small 
mines.  The  lack  of  a  substantial  cost 
increase  for  small  mines,  in  conjunction 
with  the  fact  that  similar  hazards  exist 
in  both  large  and  small  mining 
operations,  indicates  that  regulatory 
relief  is  not  warranted  for  small  mining 
operations.  Therefore,  MSHA  has 
determined  that  these  proposed 
provisions  would  not  have  a 
significantly  adverse  impact  upon  a 
substantial  number  of  small  entities. 

The  incremental  costs  for  small  and 
large  mines  are  listed  by  provision  in 
Table  II. 


TABLE  II.— Compliance  Costs  to  Comply  With  the  Proposed  Ventilation  Rule  for  Small  and  Large 

Underground  Coal  Mines 

(in  thousands  of  dollars) 


Standard 

First  year  costs 

Annualized  costs 

Annual  costs 

Small 

Large 

Small 

Large 

75.310  . 

24 

50 

4 

8 

5 

10 

75.311  . 

75.312  . . . 

316 

(1,190) 

75.313  . 

296 

75.320  . 

■lllllllllllllllllll 

75.321  . 

1 1 

.5 

200 

75.323  . 

75.330  . 

75.333  . 

75.334  . 

75.340  . 

16 

17 

3 

3 

75.342  . 

24 

24 

4 

4 

24 

24 

75.344  . 

75 

15 

(1) 

75.360  . 

47 

95 

8 

15 

317 

2.477 

75.362  . 

1,095 

2,963 
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TABLE  II —Compliance  Costs  to  Comply  With  the  Proposed  Ventilation  Rule  for  Small  and  Large 

Underground  Coal  Mines— Continued 

[in  thousands  of  dollars] 


First  year  costs 

Annualized  costs 

SmaH 

Large 

Small 

Large 

Annual  costs 


75.363  . 

75.364  . . 

75.370  _ 

75.371  . 

75.372  _ 

75.380  _ 

75.382  . . . 

75.388  . 

75.389  . 


9 

1 

1 

1 1n  addition  to  first  year  costs,  two  large  mines  could  possibly  lose  a  block  of  coal  for  a  total  loss  of  S6  million  (or  $3  million  per  mine),  or  the 
mines  might  be  able  to  forego  such  costs  by  sinking  an  addrtional  shaft  costing  a  total  of  S2  million  ($1  million  per  mine). 


Request  for  Data 

MSHA  requests  specific  information 
and  data  concerning  any  of  the 
assumptions  and  estimates  made  in  its 
PRIA.  In  particular,  MSHA  requests 
information  on  four  proposed 
provisions.  First,  with  respect  to 
§  75.312,  “Main  mine  fan  examinations 
and  records,”  MSHA  requests  data 
concerning  any  potential  cost  impacts  to 
the  mining  industry  that  may  occur  as 
a  result  of  using  an  alternative  test  that 
does  not  require  stopping  the  fan. 
Second,  with  respect  to  §  75.321,  “Air 
quality,”  MSHA  requests  data  on  the 


number  of  mines  that  would  encounter 
an  air  quality  problem  (either  at  an 
evaluation  point  or  going  to  and  from  an 
evaluation  point),  the  current  air  quality 
level  at  these  mines,  the  types  of  actions 
needed  for  compliance,  and  the 
expected  incremental  costs  of  these 
actions.  Third,  with  respect  to  §  75.362, 
“On-shift  examination,”  MSHA  requests 
data  on  alternative  compliance 
measures  that  deep  cut  mining 
operations,  in  particular,  would  be  able 
to  use  to  conduct  methane  tests  at  the 
face.  Fourth,  with  respect  to  §  75.380, 
MSHA  requests  information  on  the  cost 


of  compliance  associated  with 
prohibiting  certain  equipment  in  the 
primary  escapeway,  and  costs  related  to 
alternative  compliance  measures. 


VI.  Metric  Measurements 


The  proposed  rule  has  been  prepared 
using  the  inch-pound  system  of 
measurement  (English  system)  instead 
of  the  SI  (metric)  system.  However,  the 
Agency  remains  committed  to 
accomplishing  an  orderly  transition  to 
the  SI  system.  The  following  table  is 
intended  to  aid  in  the  conversion  to 
metric  units. 


Quantity 

From 

To 

Multiply  by 

Length . . . 

Inches . 

Centimeters  . . . 

2.54 

Feet  . 

Meters  . 

0.304 

Area . . ; . . 

Square  feet . 

Square  meters . 

0.093 

Velocity  . . . . . 

Feet/minrjte  . 

Meters/second . 

0.005 

Pressure  . . . 

Lbs/sq.in  . . . 

Kilopascals  . - . 

6.895 

Lbs/sq.ft . . . 

Kilopascals  . — . 

0.049 

Air  quantity . 

Cu.ft./min  . 

Cu.meters/sec  . 

0.00047 

Power . 

Horsepower  . 

Kilowatts  . 

0.746 

Temperature  . 

Degrees  F  . . . 

Degrees  C  . 

Tc=(Tf-32)/1  .8 

List  of  Subjects  in  30  CFR  Part  75 
Escapeways,  Mine  safety  and  health. 
Underground  coal  mines,  Ventilation. 

Dated:  May  12, 1994. 

J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

It  is  proposed  to  amend  part  75, 
subchapter  O,  chapter  I  of  title  30  of  the 
Code  of  Federal  Regulations  as  follows: 


Authority:  30  U.S.C.  811,  957,  and  961. 


2.  Section  75.301  is  amended  by 
revising  the  definition  of  “Return  Air” 
to  read  as  follows: 


§  75.301  Definitions. 


PART  75— MANDATORY  SAFETY 
STANDARDS— UNDERGROUND  COAL 
MINES 


1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 


Return  air.  Air  that  has  ventilated  the 
last  working  place  on  any  split  of  any 
working  section  or  any  worked-out  area 
whether  pillared  or  nonpillared.  If  air 
mixes  with  air  that  has  ventilated  the 
last  working  place  on  any  split  of  any 
working  section  or  any  wmrked-out  area, 
whether  pillared  or  nonpillared,  it  is 
considered  return  air.  For  the  pm'poses 
of  existing  §  75.507-1,  air  that  has  been 


used  to  ventilate  any  working  place  in 
a  coal  producing  section  or  pillared 
area,  or  air  that  has  been  used  to 
ventilate  any  working  face  if  such  air  is 
directed  away  fi'om  the  immediate 
return  is  return  air.  Notwithstanding  the 
definition  of  intake  air,  for  the  purpose 
of  ventilation  of  structures,  areas  or 
installations  that  are  required  by  this 
subpart  D  to  be  ventilated  to  return  air 
courses,  and  for  ventilation  of  seals, 
other  air  courses  may  be  designated  as 
return  air  courses  by  the  operator  only 
when  the  air  in  these  air  courses  will 
not  be  used  to  ventilate  working  places 
or  other  locations,  structures. 
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installations  or  areas  required  to  be 
ventilated  with  intake  air. 

***** 

3.  Section  75.310  is  amended  by 
revising  paragraphs  (a)(3),  (a)(4)  and  (c), 
to  read  as  follows: 

§  75.310  Installation  of  main  mine  fans. 

(a)  *  *  » 

(3)  Equipped  with  an  automatic 
device  that  gives  a  signal  at  the  mine 
when  the  fan  either  slows  or  stops.  A 
responsible  person  designated  by  the 
operator  shall  always  be  at  a  surface 
location  at  the  mine  where  the  signal 
can  be  seen  or  heard  while  anyone  is 
underground.  This  person  shall  be 
provided  with  two-way  communication 
with  the  working  sections  and  other 
established  locations  where  persons  are 
normally  assigned  to  work; 

(4)  Equipped  with  a  pressure 
recording  device  or  system.  If  a  device 
or  system  other  than  a  circular  pressure 
recorder  is  used  to  monitor  main  mine 
fan  pressure,  the  monitoring  device  or 
system  shall  provide  a  continuous  graph 
or  continuous  chart  of  the  pressure  as  a 
function  of  time.  At  not  more  than  7-day 
intervals,  a  hard  copy  of  the  continuous 
graph  or  chart  shall  be  generated. 
Records  of  the  fan  pressure  shall  be 
retained  at  a  surface  location  at  the  mine 
for  at  least  1  year  and  be  made  available 
for  inspection  by  authorized 
representatives  of  the  Secretary  and  the 
representative  of  miners.  Mines  that  are 
permitted  to  shut  down  main  mine  fans 
under  §  75.311  may  use  an  alternative 
device  for  monitoring  main  mine  fan 
pressure  that  does  not  provide  a 
continuous  record,  provided  it  is 
approved  in  the  ventilation  plan; 
***** 

(c)  If  a  main  mine  fan  monitoring 
system  is  used  under  §  75.312,  the 
system  shall — 

(1)  Record,  as  described  in  paragraph 
(a)(4)  the  mine  ventilating  pressure: 

(2)  Monitor  bearing  temperature, 
revolutions  per  minute,  vibration, 
electric  voltage,  and  amperage; 

(3)  Provide,  on  demand,  a  printout  of 
the  monitored  parameters,  including  the 
mine  ventilating  pressure;  and 

(4)  Be  equipped  with  an  automatic 
device  that  signals  when — 

(i)  An  electrical  or  mechanical 
deficiency  exists  in  the  monitoring 
system;  or 

(ii)  A  sudden  increase  or  loss  in  mine 
ventilating  pressure  occurs. 

(5)  Provide  monitoring,  records, 
printouts,  and  signals  required  by 
paragraphs  (c)(1)  through  (c)(4)  at  a 
surface  location  at  the  mine  where  a 
responsible  person  designated  by  the 
operator  is  always  on  duly  and  where 


signals  from  the  monitoring  system  can 
be  seen  or  heard  while  anyone  is 
underground.  This  person  shall  be 
provided  with  two-way  communication 
with  the  working  sections  and  other 
established  locations  where  persons  are 
normally  assigned  to  work. 
***** 

4.  Section  75.311  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows; 

§75.311  Main  mine  fan  operation. 
***** 

(d)  If  an  unusual  variance  in  the  mine 
ventilation  pressure  is  observed,  or  if  an 
electrical  or  mechanical  deficiency  of  a 
main  mine  fan  is  detected,  the  mine 
superintendent,  assistant  mine 
superintendent,  or  mine  foreman  shall 
be  notified  immediately,  and 
appropriate  action  or  repairs  shall  be 
instituted  promptly. 
***** 

5.  Section  75.312  is  amended  by 
revising  paragraphs  (a),  (b)(1),  (c),  (d), 
(g)(1),  and  (h);  by  redesignating 
paragraph  (f)  as  (f)(1)  and  revising  it;  by 
redesignating  paragraphs  (g)(2)  and 
(g)(3)  as  paragraphs  (g)(3)  and  (g)(4)  and 
revising  them,  and  by  adding  new 
paragraphs  (f)(2),  (g)(2)  and  (g)(5)  to  read 
as  follows: 

§  75.31 2  Main  mine  fan  examinations  and 
records. 

(a)  To  assure  electrical  and 
mechanical  reliability  of  main  mine 
fans,  each  main  mine  fan  and  its 
associated  components,  including 
devices  for  measuring  or  recording  mine 
ventilation  pressure,  shall  be  examined 
for  proper  operation  by  a  trained  person 
designated  by  the  operator. 

Examinations  of  main  mine  fans  shall  be 
made  at  least  once  each  day  that  the  fan 
operates,  unless  a  functioning  fan 
monitoring  system  is  used  in 
accordance  with  §  75.310.  No 
examination  is  required  on  any  day 
when  no  one,  including  certified 
persons,  goes  underground,  but  an 
examination  shall  be  conducted  prior  to 
anyone  entering  the  mine. 

(b)  (1)  If  a  main  mine  fan  monitoring 
system  is  used,  a  trained  person 
designated  by  the  operator  shall — 

(i)  At  least  once  each  day  obtain  and 
review  the  data  provided  by  the  fan 
monitoring  system  to  assure  that  the  fan 
and  the  fan  monitoring  system  are 
operating  properly.  No  review  is 
required  on  any  day  when  no  one, 
including  certified  persons,  goes 
underground,  but  a  review  of  the  data 
shall  be  performed  prior  to  anyone 
entering  the  mine.  Data  reviewed  should 
include  the  fan  pressure,  bearing 
temperature,  revolutions  per  minute. 


vibration,  electric  voltage,  and 
amperage:  and 

(ii)  At  least  every  7  days — 

(A)  Test  the  monitoring  system  for 
proper  operation;  and 

(B)  Examine  each  main  mine  fan  and 
its  associated  components  to  assure 
electrical  and  mechanical  reliability  of 
main  mine  fans. 

***** 

(c)  At  least  every  31  days,  the 
automatic  fan  signal  device  for  each 
main  mine  fan  shall  be  tested  by 
stopping  the  fan.  Notwithstanding  the 
provisions  of  §  75.311,  underground 
power  may  remain  energized  during  this 
test.  If  the  fan  is  not  restarted  within  15 
minutes,  underground  power  shall  be 
deenergized  and  no  one  shall  enter  any 
underground  area  of  the  mine,  except  as 
provided  in  this  paragraph  below,  until 
the  fan  is  restarted  and  an  examination 
of  the  mine  is  conducted  as  described  in 
§  75.360  (b)  through  (e)  and  the  mine 
has  been  determined  to  be  safe.  Only 
persons  necessary  to  evaluate  the  effect 
of  the  fan  stoppage  or  restart,  or  to 
perform  maintenance  or  repair  work 
that  cannot  otherwise  be  made  while  the 
fan  is  operating,  shall  be  permitted 
underground.  An  alternative  test  that 
does  not  require  stopping  the  fan  may 
be  used  provided  it  provides  the  same 
level  of  assurance  that  the  fan  signal 
will  function  as  intended  during  fan 
stoppages  and  the  alternative  method  is 
approved  in  the  ventilation  plan. 

(d)  At  least  every  31  days,  the 
automatic  closing  doors  in  multiple 
main  mine  fan  systems  shall  be  tested 
by  stopping  the  fan.  Notwithstanding 
tbe  provisions  of  §  75.311,  underground 
power  may  remain  energized  during  this 
test.  If  the  fan  is  not  restarted  within  15 
minutes,  underground  power  shall  be 
deenergized  and  no  one  shall  enter  any 
underground  area  of  the  mine,  except  as 
provided  in  this  section,  until  the  fan  is 
restarted  and  an  examination  of  the 
mine  is  conducted  as  described  in 

§  75.360  (b)  through  (e)  and  the  mine 
has  been  determined  to  be  safe.  Only 
persons  necessary  to  evaluate  the  effect 
of  the  fan  stoppage  or  restart,  or  to 
perform  maintenance  or  repair  work 
that  cannot  otherwise  be  made  while  the 
fan  is  operating,  shall  be  permitted 
underground.  An  alternafive  test  that 
does  not  require  stopping  the  fan  may 
be  used,  provided  it  provides  the  same 
level  of  assurance  that  the  automatic 
closing  doors  will  function  as  intended 
during  fan  stoppages  and  the  alternative 
method  is  approved  in  the  ventilation 
plan. 

***** 

(f)  (1)  Certification.  Persons  making 
main  mine  fan  examinations  shall 
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certify  by  initials  and  date  at  the  fan  or 
another  location  specified  by  the 
operator  that  the  examinations  were 
made.  Each  certification  shall  identify 
the  main  mine  fan  examined. 

{2)  Persons  reviewing  data  produced 
by  a  main  mine  fan  monitoring  system 
shall  certify  by  initials  and  date  on  a 
printed  copy  of  the  data  from  the  system 
that  the  review  was  completed. 

(g)  (1)  Recordkeeping.  By  the  end  of 
the  shift  on  which  the  examination  is 
made,  persons  making  main  mine  fan 
examinations  shall  record  all  defects 
found  during  the  examination  that  may 
affect  the  operation  of  the  fan.  Records 
shall  be  maintained  in  a  state-approved 
book  or  in  a  bound  book  with  sequential 
machine-numbered  pages. 

(2)  When  a  fan  monitoring  system  is 
used  in  lieu  of  the  daily  fan 
examination — 

(i)  The  certified  copies  of  data 
produced  by  fan  monitoring  systems 
shall  be  maintained  separate  ftnm  other 
computer-generated  reports  or  data;  and 

(iij  A  record  shall  be  made  of  any  fan 
monitoring  system  malfunctions, 
electrical  or  mechanical  deficiencies  in 
the  monitoring  system  and  any  sudden 
increase  or  loss  in  mine  ventilating 
pressure.  The  record  shall  be  made  by 
the  end  of  the  shift  on  which  the  review 
of  the  data  is  completed  and  shall  be 
maintained  in  a  state-approved  book  or 
in  a  bound  book  with  sequential 
machine-numbered  pages. 

(3)  At  mines  permitted  to  shut  down 
main  mine  fans  under  §  75.311,  if  a 
pressure  recording  device  is  not  used,  a 
record  shall  be  made  of  the  time  and  fan 
pressure  immediately  before  the  fan  is 
stopped,  and  after  the  fan  is  restarted 
and  the  fan  pressure  stabilizes.  Records 
shall  be  maintained  in  a  state-approved 
book  or  in  a  bound  book  with  sequential 
machine-numbered  pages. 

(4)  By  the  end  of  the  shift  on  which 
the  monthly  test  of  the  automatic  fan 
signal  device  or  the  automatic  closing 
doors  is  completed,  persons  making 
these  tests  diall  record  the  results  of  the 
tests.  Records  shall  be  maintained  in  a 
state-approved  book  or  in  a  bound  book 
with  sequential  machine-numbered 
paces. 

15)  The  records  required  by 
paragraphs  (g)  (1)  through  (4)  of  this 
section  shall  be  coimtersigned  by  the 
mine  foreman  by  the  end  of  the  mine 
foreman’s  next  regularly  scheduled 
working  shift.  Within  2  scheduled 
production  days  thereafter,  the  record 
shall  also  be  countersigned  by  the  mine 
superintendent,  mine  manager,  or  other 
mine  official  to  whom  the  mine  foreman 
is  directly  accountable. 

(h)  Retention  period.  Records, 
including  records  of  mine  fan  pressure 


and  the  certified  copies  of  data 
produced  by  fan  monitoring  systems, 
shall  be  retained  at  a  surface  location  at 
the  mine  for  at  least  1  year  from  the  date 
of  the  last  entry  and  shall  be  made 
available  for  inspection  by  authorized 
representatives  of  the  Secretary  and  the 
representative  of  miners. 
***** 

6.  Section  75.313  is  amended  by 
revising  paragraphs  (c)(2)  and  (c)(3), 
(d)(1)  (i)  and  (ii),  and  (d)(2)  of  the  stayed 
standard  to  read  as  follows: 

§  75.31 3  Main  mine  (an  stoppage  with 
persons  underground. 
***** 

(c)  *  *  * 

(2)  Underground  electric  power 
circuits  shall  be  deenergized.  However, 
circuits  necessary  to  withdraw  persons 
from  the  mine  need  not  be  deenergized 
if  located  in  areas  or  haulageways  where 
methane  is  not  likely  to  migrate  to  or 
accumulate.  These  circuits  shall  be 
deenergized  as  persons  are  withdrawn; 
and 

(3)  Mechanized  equipment  not 
located  on  working  sections  shall  be 
shut  off.  However,  mechanized 
equipment  necessary  to  withdraw 
persons  from  the  mine  need  not  be  shut 
off  if  located  in  areas  where  methane  is 
not  likely  to  migrate  to  or  accumulate. 

{d)(l)*  *  * 

(1)  No  one  other  than  designated 
certified  examiners  shall  enter  any 
imderground  area  of  the  mine  until  an 
examination  of  the  mine  is  conducted  as 
described  in  §  75.360(b)  through  (e)  and 
the  area  has  been  determined  to  be  safe. 

(ii)  Underground  power  circuits  shall 
not  be  energized  and  nonpermissible 
mechanized  equipment  shall  not  be 
started  or  operated  in  an  area  until  an 
examination  of  the  mine  is  conducted  as 
described  in  §  75.360(b)  through  (e)  and 
the  area  has  been  determined  to  be  safe. 

(2)  If  ventilation  is  restored  to  the 
mine  before  miners  reach  the  surface,  all 
miners  except  designated  certified 
examiners  shall  continue  to  the  surface. 
No  one  other  than  certified  persons 
conducting  examinations  required  by 
this  subpart  shall  enter  the  mine  until 
an  examination  of  the  mine  is 
conducted  as  described  in  §  75.360(b) 
through  (e)  and  the  mine  has  been 
determined  to  be  safe.  A  record  of  all 
hazardous  conditions  found  during  this 
examination  shall  be  made  in 
accordance  with  §  75.363. 
***** 

7.  The  Agency  is  asking  for  comments 
on  paragraph  (a)(3)  of  §  75.313,  which  is 
identical  to  the  text  published  in  the 
Federal  Register  on  May  15, 1992  (57 
FR  20916).  This  paragraph  is  being 
reproposed  and  republi^ed  for  the 


convenience  of  the  readers  to  read  as 
follows: 

§  75.31 3  Main  mine  fan  stoppage  with 
persons  underground. 
***** 

(a)(3)  Everyone  shall  be  withdrawn 
from  the  working  sections  and  areas 
where  mechanized  mining  equipment  is 
being  installed  or  removed. 

***** 

8.  Section  75.320  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  75.320  Air  quaiity  detectors  and 
measurement  devices. 
***** 

(e)  Maintenance  of  instruments 
required  by  paragraphs  (a)  through  (d)  of 
this  section  shall  be  done  by  persons 
trained  in  such  maintenance.  Before 
each  shift,  care  shall  be  taken  to  assure 
that  any  instrument  to  be  used  on  that 
shift  is  in  permissible  condition. 
***** 

9.  Section  75.321  is  amended  by 
revising  suspended  paragraph  (a)  to  read 
as  follows: 

§75.321  Air  quaiity. 

(a)  (1)  The  air  in  areas  where  persons 
work  or  travel,  except  as  specified  in 
paragraph  (a)  (2)  of  this  section,  shall 
contain  at  least  19.5  percent  oxygen  and 
not  more  than  0.5  percent  carbon 
dioxide,  and  the  volume  and  velocity  of 
the  air  current  in  these  areas  shall  be 
sufficient  to  dilute,  render  harmless, 
and  carry  away  flammable,  explosive, 
noxious,  and  harmful  gases,  dusts, 
smoke,  and  fumes. 

(2)  The  air  in  areas  of  bleeder  entries 
and  worked-out  areas  where  persons 
work  or  travel  shall  contain  at  least  19.5 
percent  oxygen,  and  caibon  dioxide 
levels  shall  not  exceed  0.5  percent  time 
weighted  average  and  3.0  percent  short 
term  exposure  limit. 
***** 

10.  Section  75.323  is  amended  by 
revising  paragraphs  {b)(l)(ii),  (c)(1),  and 
(d)(2)(i)  to  read  as  follows: 

§  75.323  Actions  for  excessive  methane. 
***** 

(b)  (1)  *  *  * 

(ii)  Changes  or  adjustments  shall  be 
made  at  once  to  the  ventilation  system 
to  reduce  the  concentration  of  methane 
to  less  than  1.0  percent;  and 

(c)  *  *  * 

(1)  When  1.0  percent  or  more  methane 
is  present  in  a  return  air  split  between 
the  last  working  place  on  a  working 
section  and  where  that  split  of  air  meets 
another  split  of  air,  or  the  location  at 
which  the  split  is  used  to  ventilate  seals 
or  worked-out  areas  changes  or 
adjustments  shall  be  made  at  once  to  the 
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ventilation  system  to  reduce  the 
concentration  of  methane  in  the  return 
»ir  to  less  than  1.0  percent. 

^  ♦ 

(d)  *  *  * 

(2)*  *  * 

(i)  Changes  or  adjustments  shall  be 
made  at  once  to  the  ventilation  system 
to  reduce  the  concentration  of  methane 
in  the  return  air  below  1.5  percent; 

***** 


(d)  Ventilation  shall  be  maintained 
during  installation  and  removal  of 
mechanized  mining  equipment.  The 
approved  ventilation  plem  ^all  specify 
the  quantity  of  air,  the  locations  \^ere 
this  quantity  will  be  provided  and  the 
ventilation  controls  required. 
***** 

13.  Section  75.330  is  amended  by 
adding  paragraph  (c)  to  read  as  follows; 


devices  shall  be  buih  and  maintained  to 
the  outby  travel  point  of  the  dolly  to 
separate  the  haulage  entry  in  which  the 
low  profile  belt  structure  is  located  from 
intake  entries.  Temporary  ventilation 
controls  may  be  us^  in  rooms  that  are 
600  feet  or  less  from  the  centerline  of 
the  entry  from  which  the  rooms  were 
developed; 

(4)  To  separate  the  primary  escapeway 
from  belt  and  trolley  haulage  entries,  as 
required  by  §  75.380(g).  For  purposes  of 
§  75.380(g),  the  loading  point  for  a 
continuous  haulage  system  shall  be  the 
inby  most  point  of  travel  of  the  dolly; 
and 

***** 

(e)(l)(i)  Except  as  provided  in 
paragraphs  (e)(2),  (e)(3)  and  (e)(4)  all 
overcasts,  undercasts,  shaft  partitions, 
permeinent  stoppings,  and  regulators, 
installed  after  (Insert  the  effective  date 
of  this  rule],  shall  be  constructed  in  a 
manner  and  of  materials  that  results  in 
a  construction  that  has  been  tested  and 
shown  to  have  a  minimum  strength  of 
39  pounds  per  square  foot  as  tested 
under  ASTM  E72-80  Section  12 — 
Transverse  Load-Specimen  Vertical, 
load  only. 

(ii)  All  overcasts,  undercasts,  shaft 
partitions,  permanent  stoppings,  and 
regulators,  installed  after  November  15, 
1992,  shall  be  constructed  of 
noncombustible  material.  Materials  that 
are  sviitable  for  the  construction  of 
overcasts,  undercasts,  shaft  partitions, 
permanent  stoppings,  and  regulators 
include  concrete,  concrete  block,  brick, 
cinder  block,  tile,  or  steel.  No 
ventilation  controls  installed  after 
November  15, 1992,  shall  be  constructed 
of  aluminum. 

***** 

(h)  All  permanent  ventilation 
controls,  including  seals,  shall  be 
maintained  to  serve  the  purpose  for 
which  they  were  built. 

16.  Section  75.334  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  75.334  Worked-out  areas  and  areas 
where  pillars  are  being  recovered. 
***** 

(e)  Each  mining  system  shall  be 
designed  so  that  each  worked-out  area 
can  be  sealed.  The  approved  ventilation 
plan  shall  specify  the  location  and  the 
sequence  of  construction  of  proposed 
seals. 

***** 

17.  The  Agency  is  asking  for 
comments  on  piaragraph  (f)  of  §  75.334 
which  is  identical  to  the  text  published 
in  the  Federal  Register  on  May  15, 1992 
(57  FR  20919).  This  paragraph  is  being 
reproposed  and  republished  for  the 
convenience  of  the  readers  to  read  as 
follows; 


11.  The  Agency  is  asking  for 
comments  on  the  following  provisions 
of  paragraphs  (b)  (1)  introductory  text, 
(b)(l)(i),  (b)(l)(iii)  and  (b)(2)  of  §  75.323 
which  is  identical  to  the  text  published 
in  the  Federal  Register  on  May  15, 1992 
(57  FR  20917).  These  provisions  are 
being  reproposed  and  republished  for 
the  convenience  of  the  readers  to  read 
as  follows; 

§  75.323  Actions  for  excessive  methane. 
***** 

(b)  Working  places  and  intake  air 
courses.  (1)  When  1.0  percent  or  more 
methane  is  present  in  a  working  place 
or  an  intake  air  course,  including  an  air 
course  in  which  a  belt  conveyor  is 
located,  or  in  an  area  where  mechanized 
mining  equipment  is  being  installed  or 
removed — 

(1)  Except  intrinsically  safe 
atmospheric  monitoring  systems  (AMS), 
electrically  powered  equipment  in  the 
affected  area  shall  be  deenergized,  and 
other  mechanized  equipment  shall  be 
shut  off; 

***** 

(iii)  No  other  work  shall  be  permitted 
in  the  affected  area  until  the  methane 
concentration  is  less  than  1.0  percent. 

(2)  When  1.5  percent  or  more  methane 
is  present  in  a  working  place  or  an 
intake  air  course,  including  an  air 
course  in  which  a  belt  conveyor  is 
located,  or  in  an  area  where  mechanized 
mining  equipment  is  being  installed  or 
removed — 

(i)  Everyone  except  those  persons 
referred  to  in  §  104(c)  of  the  Act  shall  be 
withdrawn  from  the  affected  area;  and 

(ii)  Except  for  intrinsically  safe  AMS, 
electrically  powered  equipment  in  the 
affected  area  shall  be  disconnected  at 
the  power  source. 
***** 

12.  The  Agency  is  asking  for 
comments  on  paragraph  (d)  of  §  75.325 
which  is  identical  to  the  text  published 
in  the  Federal  Register  on  May  15, 1992 
(57  FR  20917).  This  paragraph  is  being 
reproposed  and  republished  for  the 
convenience  of  the  riders  to  read  as 
follows: 

§  75.325  Air  quantity. 


§  75.330  Face  ventilation  control  devices. 
***** 

(c)  When  the  line  brattice  or  any  other 
face  ventilation  control  device  is 
damaged  to  an  extent  that  ventilation  of 
the  working  face  is  inadequate, 
production  activities  in  the  working 
place  shall  cease  until  necessary  repairs 
are  made  and  adequate  ventilation  is 
restored. 

14.  The  Agency  is  asking  for 
comments  on  paragraph  (a)(1)  of 

§  75.332  which  is  identical  to  the  text 
published  in  the  Fed«^l  Register  on 
May  15, 1992  (57  FR  20918).  This 
paragraph  is  being  reproposed  and 
republished  for  the  convenience  of  the 
readers  to  read  as  follows: 

§  75.332  Working  sections  and  working 
places. 

{a){l)  Each  working  section  and  each 
area  where  mechanized  mining 
equipment  is  being  installed  or 
removed,  shall  be  ventilated  by  a 
separate  split  of  intake  air  directed  by 
overcasts,  rmdercasts  or  other 
permanent  ventilation  controls. 
***** 

15.  Section  75.333  is  amended  by 
revising  paragraphs  (a),  (b)(1).  (b)(3). 
(b)(4),  and  (e)(1)  and  adding  a  new 
paragraph  (h)  to  read  as  follows: 

§75.333  Ventilation  controls. 

(a)  For  purposes  of  this  section, 
“doors”  includes  any  doorframes. 

(b)  *  •  * 

(1)  Between  intake  and  return  air 
courses,  except  temporary  controls  may 
be  used  in  rooms  that  are  600  feet  or  less 
from  the  centerline  of  the  entry  finm 
which  the  room  was  developed 
including  where  continuous  face 
haulage  systems  are  used  in  such  rooms. 
Unless  otherwise  approved  in  the 
ventilation  plan,  these  stoppings  or 
controls  shall  be  maintained  to  and 
including  the  third  connecting  crosscut 
outby  the  working  face; 
***** 

(3)  To  separate  belt  conveyor 
haulageways  from  intake  air  courses 
when  the  air  in  the  intake  air  course  is 
used  to  provide  air  to  active  working 
places.  When  continuous  face  haulage 
systems  are  used,  permanent  stoppings 
or  other  permanent  ventilation  control 
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§  75.334  Worked-out  areas  and  areas 
where  pillars  are  being  recovered. 
***** 

(f)  In  place  of  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section,  for 
mines  with  a  demonstrated  history  of 
spontaneous  combustion,  or  that  are 
located  in  a  coal  seam  determined  to  be 
susceptible  to  spontaneous  combustion, 
the  approved  ventilation  plan  shall 
specify  the  following: 

(1)  Measures  to  detect  methane, 
carbon  monoxide,  and  oxygen 
concentrations  during  and  after  pillar 
recovery,  and  in  worked-out  areas 
where  no  pillars  have  been  recovered,  to 
determine  if  the  areas  must  be 
ventilated  or  sealed. 

(2)  Actions  that  will  be  taken  to 
protect  miners  from  the  hazards  of 
spontaneous  combustion. 

(3)  If  a  bleeder  system  will  not  be 
used,  the  methods  that  will  be  used  to 
control  spontaneous  combustion, 
accumulations  of  methane-air  mixtures, 
and  other  gases,  dusts,  and  fumes  in  the 
worked-out  area. 

***** 

18.  Section  75.340  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§75.340  Underground  electrical 
Installations. 

(a)  Underground  transformer  stations, 
battery  charging  stations,  substations, 
rectifiers,  and  water  pumps  shall  be 
located  in  noncombustible  structures  or 
areas  or  be  equipped  with  a  fire 
suppression  system  meeting  the 
requirements  of  §  75.1107-3  through 
§75.1107-16. 

(1)  When  a  noncombustible  structure 
or  area  is  used,  these  installations  shall 
be — 

(i)  Ventilated  with  intake  air  that  is 
coursed  into  a  return  air  course  or  to  the 
surface  and  that  is  not  used  to  ventilate 
working  places; 

(ii)  Ventilated  with  intake  air  that  is 
monitored  for  carbon  monoxide  or 
smoke  by  an  AMS  installed  and 
operated  according  to  §  75.351. 
Monitoring  of  intake  air  ventilating 
battery  charging  stations  shall  be  done 
with  sensors  not  affected  by  hydrogen; 
or 

(iii)  Ventilated  with  intake  air  and 
equipped  with  sensors  to  monitor  for 
heat  and  for  carbon  monoxide  or  smoke. 
Monitoring  of  intake  air  ventilating 
battery  charging  stations  shall  be  done 
with  sensors  not  affected  by  hydrogen. 
The  sensors  shall  deenergize  power  to 
the  installation,  activate  a  visual  and 
audible  alarm  located  outside  of  the 
enclosure  on  the  intake  side  of  the 
installation,  and  activate  doors  that  will 
automatically  close  when  either  of  the 
following  occurs: 


(A)  The  temperature  in  the 
noncombustible  structure  reaches  165 
“F. 

(B)  The  carbon  monoxide 
concentration  reaches  10  parts  per 
million  above  the  ambient  level  for  the 
area,  or  the  optical  density  of  smoke 
reaches  0.05  per  meter.  At  least  every  31 
days,  sensors  installed  to  monitor  for 
carbon  monoxide  shall  be  calibrated 
with  a  known  concentration  of  carbon 
monoxide  and  air  sufficient  to  activate 
the  closing  door,  or  each  smoke  sensor 
shall  be  tested  to  determine  that  it 
functions  correctly. 

(2)  When  a  fire  suppression  system  is 
used,  these  installations  shall  be — 

(i)  Ventilated  with  intake  air  that  is 
coursed  into  a  return  air  course  or  to  the 
surface  and  that  is  not  used  to  ventilate 
working  places;  or 

(ii)  Ventilated  with  intake  air  that  is 
monitored  for  carbon  monoxide  or 
smoke  by  an  AMS  installed  and 
operated  according  to  §  75.351. 
Monitoring  of  intake  air  ventilating 
battery  charging  stations  shall  be  done 
with  sensors  not  affected  by  hydrogen. 
***** 

19.  Section  75.342  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  75.342  Methane  monitors. 

(a)  *  *  * 

(4)  Methane  monitors  shall  be 
maintained  in  permissible  and  proper 
operating  condition  and  shall  be 
calibrated  with  a  known  air-methane 
mixture  at  least  once  every  31  days.  To 
assure  that  methane  monitors  are 
properly  maintained  and  calibrated,  the 
operator  shall: 

(i)  Use  persons  properly  trained  in  the 
maintenance,  calibration,  and 
permissibility  of  methane  monitors  to 
calibrate  and  maintain  the  devices. 

(ii)  Develop  and  adopt  a  written 
maintenance  program  that  shall  be  made 
available  for  inspection  by  authorized 
representatives  of  the  Secretary  and  the 
representative  of  miners. 

(iii)  Maintain  a  record  of  all 
calibration  tests  of  methane  monitors. 
Records  shall  be  maintained  in  a  state- 
approved  book  or  in  a  bound  book  with 
sequential  machine-numbered  pages. 

(iv)  Retain  the  record  of  calibration 
tests  for  1  year  from  the  date  of  the  test. 
Records  shall  be  retained  at  a  surface 
location  at  the  mine  and  made  available 
for  inspection  by  authorized 
representatives  of  the  Secretary  and  the 
representative  of  miners. 
***** 

20.  Section  75.344  is  amended  by 
revising  stayed  paragraph  (a)(1), 
redesignating  paragraph  (b)(2)  as  (b)(3) 


and  adding  new  paragraphs  (b)(2)  and 
(e)  to  read  as  follows: 

§75.344  Compressors. 

(a)  *  *  * 

(1)  Located  in  a  noncombustible 
structure  or  area  unless  a  person 
designated  by  the  operator  continuously 
attends  and  can  see  the  compressor  at 
all  times  during  its  operation.  Any 
designated  person  attending  the 
compressor  shall  be  capable  of 
activating  the  fire  suppression  system 
and  deenergizing  or  shutting  off  the 
compressor  in  the  event  of  a  fire;  and 
***** 

(b)  *  *  * 

(2)  While  located  immediately 
adjacent  to  a  return  air  course  between 
two  permanent  ventilation  controls  and 
ventilated  through  an  intake  control 
opening  with  a  current  of  air  that  is  then 
coursed  directly  into  the  return  air 
course.  In  lieu  of  the  intake  side 
ventilation  control,  a  door  may  be 
constructed  in  accordance  with  §  75.333 
(d)(1)  eind  (d)(2).  The  velocity  of  the  air 
maintained  through  the  intake  control 
opening  shall  be  sufficient  to  prevent 
smoke  rollback  or  airflow  reversal 
through  this  opening  during  a  fire  on  a 
compressor.  The  air  quantity  shall  be 
sufficient  to  adequately  cool  the 
compressor.  Sensors  for  heat  or  carbon 
monoxide  or  smoke  shall  be  installed 
between  the  two  permanent  ventilation 
controls  and  shall  activate  a  visual  and 
audible  alarm  located  outside  of  the 
enclosure  on  the  intake  side  when  either 
condition  specified  in  paragraph 
(b)(3)(i)  or  (ii)  occurs;  or 
***** 

(e)  Notwithstanding  the  requirements 
of  §  75.1107-4,  upon  activation  of  any 
fire  suppression  system  used  under 
paragraph  (a)(2)  of  this  section  or 
activation  of  any  system  used  under 
paragraph  (b)(3)  of  this  section,  the 
compressor  shall  be  automatically 
deenergized  or  automatically  shut  off. 
***** 

21.  Section  75.360  is  amended  by 
removing  paragraph  (e),  redesignating 
paragraphs  (f)  through  (h)  as  (e)  through 
(g),  revising  paragraphs  (a),  introductory 
text  to  (b),  (b)(1),  (b)(3),  (b)(4),  and  (b)(6), 
introductory  text  to  (c),  (c)(1), 
introductory  text  to  (c)(3),  and  newly 
redesignated  paragraph  (f),  and  by 
adding  paragraphs  (b)(8)  through  (b)(10) 
to  read  as  follows; 

§  75.360  Preshift  examination. 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  a  certified  person 
designated  by  the  operator  shall  make  a 
preshift  examination  within  3  hours 
preceding  the  beginning  of  any  shift  and 


26393 


Federal  Register  J  Vol.  59,  No.  96  /  Thursday,  May  19,  1994  J  Proposed  Rules 


before  anyone  on  the  oncoming  shift, 
other  than  certified  persons  conducting 
examinations  required  by  this  subpart, 
enters  any  underground  area  of  the 
mine. 

(2)  Preshift  examinations  of  areas 
where  pumpers  are  scheduled  to  work 
or  travel  shall  not  be  required  prior  to 
the  pumper  entering  the  areas  if  the 
pumper  is  a  certified  person  and  the 
pumper  conducts  an  examination  for 
hazardous  conditions  and  for 
noncompliance  with  mandatory  safety 
or  health  standards  that  could  result  in 

a  hazardous  condition,  tests  for  methane 
and  oxygen  deficiency  and  determines  if 
the  air  is  moving  in  its  proper  direction 
in  the  area  where  the  pumper  works  or 
travels.  The  examination  of  the  area 
must  be  completed  before  the  pumper 
performs  any  other  work.  A  record  of  all 
hazardous  conditions  foxmd  by  the 
pumper  shall  be  made  and  retained  in 
accordance  with  §  75.363  by  or  at  the 
end  of  the  shift  on  which  the  condition 
was  found. 

(b)  The  person  conducting  the  preshift 
examination  shall  examine  for 
hazardous  conditions  and 
noncompliance  with  mandatory  safety 
or  health  standards  that  could  result  in 
a  hazardous  condition,  test  for  methane 
and  oxygen  deficiency,  and  determine  if 
the  air  is  moving  in  its  proper  direction 
at  the  following  locations; 

(1)  Roadways,  travelways  and  track 
haulageways  where  persons  are  to  work 
or  travel  during  the  oncoming  shift  and 
are  scheduled  prior  to  the  beginning  of 
the  preshift  examination. 
***** 

(3)  Working  sections  and  areas  where 
mechanized  mining  equipment  is  being 
installed  or  remov^,  if  anyone  is 
scheduled  to  work  on  the  section  or  in 
the  area  during  the  oncoming  shift.  Also 
sections  that  are  not  scheduled  to 
operate  but  are  capable  of  producing 
coal  by  simply  energizing  the 
equipment  on  the  section.  The 
examination  shall  include  working 
places,  approaches  to  worked-out  areas 
and  ventilation  controls  on  these 
sections  or  in  these  areas.  The 
examination  shall  also  include  a  test  of 
the  roof,  face  and  rib  conditions  on 
these  sections  or  in  these  areas. 

(4)  Approaches  to  worked-out  areas 
along  intake  air  courses  and  at  the 
entries  used  to  carry  air  into  worked-out 
areas.  The  examination  of  the 
approaches  to  the  worked-out  areas 
shall  be  made  in  the  intake  air  course 
immediately  inby  and  outby  each  entry 
used  to  carry  air  into  the  worked-out 
area.  The  examination  of  the  entries 
used  to  carry  air  into  the  worked-out 
areas  shall  be  at  a  point  immediately 


inby  the  intersection  of  each  entry  with 
the  intake  air  course  when  the  air  in  the 
intake  air  course  passes  by  the  worked- 
out  area  prior  to  being  used  to  ventilate 
working  sections  where  anyone  is 
scheduled  to  work  during  the  oncoming 
shift. 

***** 

(6)  (i)  Entries  and  rooms  developed 
after  November  15, 1992,  and  developed 
more  than  2  crosscuts  off  an  intake  air 
course  without  permanent  ventilation 
controls  where  intake  air  passes  through 
or  by  these  entries  or  rooms  to  reach  a 
working  section  where  anyone  is 
scheduled  to  work  during  the  oncoming 
shift:  and, 

(ii)  Entries  and  rooms  developed  after 
November  15, 1992,  and  driven  more 
than  20  feet  off  an  intake  air  course 
without  a  crosscut  and  without  ' 
permanent  ventilation  controls  where 
intake  air  passes  through  or  by  these 
entries  or  rooms  to  reach  a  working 
section  where  anyone  is  scheduled  to 
work  during  the  oncoming  shift. 
***** 

(8)  High  spots  along  intake  air  courses 
where  methane  is  ^ely  to  accumulate, 
if  equipment  may  be  operated  in  the 
area  diuing  the  shift. 

(9)  Underground  electrical 
installations  referred  to  in  §  75.340(a), 
except  water  pumps,  and  areas  where 
compressors  subject  to  §  75.344  are 
installed  if  the  installation  or 
compressor  is  or  will  be  energized 
during  the  shift. 

(10)  Other  areas  where  work  or  travel 
during  the  oncoming  shift  is  scheduled 
prior  to  the  beginning  of  the  preshift 
examination. 

***** 

(c)  The  person  conducting  the  preshift 
examination  shall  determine  the  volume 
of  air  entering  each  of  the  following 
areas; 

(1)  In  the  last  open  crosscut  of  each 
set  of  entries  or  rooms  on  each  working 
section  and  areas  where  mechemized 
mining  equipment  is  being  installed  or 
removed  if  persons  are  scheduled  to 
work  or  travel  in  the  section  or  area  or 
other  areas  where  coal  can  be  produced 
by  simply  energizing  equipment.  The 
last  open  crosscut  is  the  crosscut  in  the 
line  of  pillars  containing  the  permanent 
stoppings  that  separate  the  intake  air 
courses  and  the  return  air  courses. 
***** 

(3)  At  the  intake  end  of  any  pillar  line 
where  persons  are  scheduled  to  work  or 
travel,  mechanized  mining  equipment  is 
being  installed  or  removed,  or  coal  can 
be  produced  simply  by  energizing  the 
equipment — 


(f)  Recordkeeping.  A  record  of  the 
results  of  each  preshift  examination 
including  a  record  of  hazardous 
conditions  and  their  locations  found  by 
the  examiner  during  each  examination 
and  of  the  results  and  locations  of  air 
and  methane  measurements  shall  be 
made  in  a  book  provided  for  that 
purpose  on  the  surface  before  any 
persons  other  than  certified  persons 
conducting  examinations  required  by 
this  subpart  enter  any  underground  area 
of  the  mine.  The  results  of  methane  tests 
shall  be  recorded  as  the  percentage  of 
methane  measured  by  the  examiner.  The 
record  shall  be  made  by  the  certified 
person  who  made  the  examination  or  by 
a  person  designated  by  the  operator?  If 
the  record  is  made  by  someone  other 
than  the  examiner,  the  examiner  shall 
verify  the  record  by  initials  and  date  by 
or  at  the  end  of  the  shift  for  which  the 
examination  was  made.  A  record  shall 
also  be  made  by  a  certified  person  of  the 
action  taken  to  correct  hazardous 
conditions  found  during  the  preshift 
examination.  Records  shall  be 
countersigned  by  the  mine  foreman  by 
the  end  of  the  mine  foreman’s  next 
regularly  scheduled  working  shift. 

Within  2  scheduled  production  days 
thereafter,  the  record  shall  also  be 
countersigned  by  the  mine 
superintendent,  mine  manager,  or  other 
mine  official  to  whom  the  mine  foreman 
is  directly  accountable.  The  record  shall 
be  made  in  a  state-approved  book  or  in 
a  bound  book  with  sequential  machine- 
numbered  pages. 

***** 

22.  Section  75.362  is  amended  by 
removing  paragraph  (h);  redesignating 
paragraphs  (d)(l)(i)  and  (d)(l)(ii)  as 

(d)(l)(ii)  and  (d)(l)(iii);  revising 
paragraphs  (a)(1),  (a)(2),  (c)(1),  newly 
redesignated  (d)(l)(iii),  (d)(2)  and  (g); 
and  by  adding  new  paragraph  (d)(l)(i)  to 
read  as  follows; 

§  75.382  On-shlft  examination. 

(a)(1)  At  least  once  during  each  shift, 
or  more  often  if  necessary  for  safety,  a 
certified  person  designated  by  the 
operator  shall  conduct  an  on-shift 
examination  of  each  section  where 
anyone  is  assigned  to  work  during  the 
shift  and  any  area  where  mechanized 
mining  equipment  is  being  installed  or 
removed  during  the  shift.  The  certified 
person  shall  check  for  hazardous 
conditions,  test  for  methane  and  oxygen 
deficiency,  and  determine  if  the  air  is 
moving  in  its  proper  direction. 

(2)  At  or  near  the  beginning  of  any 
coal-producing  shift,  before  production 
begins  on  a  section,  a  certified  person 
designated  by  the  operator  shall  conduct 
an  examination  to  assure  compliance 
with  the  respirable  dust  control 
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parameters  specified  in  the  mine 
ventilation  plan.  Deficiencies  shall  be 
corrected  immediately.  The  examination 
shall  include  air  quantities  and 
velocities,  water  pressures  and  flow 
rates,  water  spray  numbers  and 
orientations,  section  ventilation  and 
control  device  placement,  and  any  other 
dust  suppression  measures  required  by 
the  ventilation  plan.  Physical 
measurements  of  the  air  velocity  and 
quantity,  water  pressure  and  flow  rates 
shall  not  be  required  if  continuous 
monitoring  of  these  parameters  is  used 
and  indicates  that  the  dust  control 
parameters  are  functioning  properly. 

it  it  it  it  * 

(c)  *  *  * 

(1)  The  volume  of  air  in  the  last  open 
crosscut  of  each  set  of  entries  or  rooms 
on  each  section  and  areas  where 
mechanized  mining  equipment  is  being 
installed  or  removed.  The  last  open 
crosscut  is  the  crosscut  in  the  line  of 
pillars  containing  the  permanent 
stoppings  that  separate  the  intake  air 
courses  and  the  return  air  courses. 

it  it  it  it  it 

(d) (1)  *  •  * 

(1)  At  the  start  of  each  shift  at  each 
working  place  before  electrically 
operated  equipment  is  energized;  and 

*  *  * 

(iii)  At  20-minute  intervals,  or  more 
often  if  required  in  the  approved 
ventilation  plan  at  specific  locations, 
during  the  operation  of  equipment  in 
the  working  place. 

(2)  These  methane  tests  shall  be  made 
at  the  face  from  under  permanent  roof 
support,  using  extendable  probes  or 
other  acceptable  means.  When  longwall 
or  shortwall  mining  systems  are  used, 
these  methane  tests  shall  be  made  at  the 
shearer,  the  plow,  or  the  cutting  head. 
When  mining  has  been  stopped  for  more 
than  20  minutes,  methane  tests  shall  be 
conducted  prior  to  the  start  up  of 
equipment. 

***** 

(g)  Certification.  The  person  making 
the  on-shift  examination  in  belt  haulage 
entries  shall  certify  by  initials,  date,  and 
time  that  the  examination  was  made. 
The  certified  person  shall  certify  by 
initials,  date,  and  the  time  at  enough 
locations  to  show  that  the  entire  area 
has  been  examined. 
***** 

23.  The  Agency  is  asking  for 
comments  on  paragraph  (c)(2)  of 
§  75.362  which  is  identical  to  the  text 
published  in  the  Federal  Register  on 
May  15, 1992  (57  FR  20923).  This 
paragraph  is  being  reproposed  and 
republished  for  the  convenience  of  the 
readers  to  read  as  follows- 


§  75.362  On-shift  examination. 
***** 

(c)(2)  The  volume  of  air  on  a  longwall 
or  shortwall,  including  areas  where 
longwall  or  shortwall  equipment  is 
being  installed  or  removed,  in  the  intake 
entry  or  entries  at  the  intake  end  of  the 
longwall  or  shortwall. 
***** 

24.  Section  75.363  is  added  to  read  as 
follows: 

§  75.363  Hazardous  conditions;  posting, 
correcting  and  recording. 

(a)  Any  hazardous  condition  found  by 
or  reported  to  the  mine  foreman, 
assistants  to  the  mine  foreman,  or  other 
certified  persons  designated  by  the 
operator  for  the  purposes  of  conducting 
examinations  under  this  subpart  D,  shall 
be  posted  with  a  conspicuous  danger 
sign  where  anyone  entering  the  areas 
would  pass.  Hazardous  conditions  shall 
be  corrected  immediately  and  the  area 
shall  remain  posted  until  the  hazardous 
conditions  are  corrected.  If  these 
conditions  create  an  imminent  danger, 
everyone  except  those  persons  referred 
to  in  section  104(c)  ^f  the  Act  shall  be 
withdrawn  from  the  area  affected  to  a 
safe  area  until  the  hazardous  condition 
is  corrected.  Only  persons  designated  by 
the  operator  to  correct  or  evaluate  the 
conditions  may  enter  the  posted  area. 

(b)  A  record  shall  be  made  of  these 
hazardous  conditions.  This  record  shall 
be  kept  in  a  book  maintained  for  this 
purpose  on  the  surface  at  the  mine.  The 
record  shall  be  made  by  the  completion 
of  the  shift  on  which  the  hazardous 
condition  is  found  and  shall  include  the 
nature  and  location  of  the  hazardous 
condition  and  the  corrective  action 
taken.  This  record  shall  not  be  required 
for  shifts  when  no  hazardous  conditions 
are  found  or  for  hazardous  conditions 
foimd  during  the  preshift  or  weekly 
examinations  inasmuch  as  these 
examinations  have  separate 
recordkeeping  requirements. 

(c)  The  record  shall  be  made  by  the 
certified  person  or  a  person  designated 
by  the  operator.  If  made  by  a  person 
other  than  the  certified  person,  the 
certified  person  shall  verify  the  record 
by  initials  and  date  by  or  at  the  end  of 
the  shift  for  which  the  examination  was 
made.  The  record  shall  be  countersigned 
by  the  mine  foreman  by  the  end  of  the 
mine  foreman’s  next  regularly 
scheduled  working  shift.  Within  2 
scheduled  production  days  thereafter, 
the  record  shall  also  be  countersigned 
by  the  mine  superintendent,  mine 
manager,  or  other  mine  official  to  whom 
the  mine  foreman  is  directly 
accountable.  The  record  shall  be  made 
in  a  state-approved  book  or  in  a  bound 


book  with  sequential  machine- 
numbered  pages. 

(d)  Retention  period.  Records  shall  be 
retained  for  at  least  1  year  at  a  surface 
location  at  the  mine  and  made  available 
for  inspection  by  an  authorized 
representative  of  the  Secretary  and 
representative  of  miners. 
***** 

25.  Section  75.364  is  amended  by 
revising  paragraphs  (a),  the  introductory 
text  of  paragraph  (b)  and  paragraph  (h) 
to  read  as  follows: 

§75.364  Weekly  examination. 

(a)  Worked-out  areas.  (1)  At  least 
every  7  days,  a  certified  person  shall 
examine  unsealed  worked-out  areas 
where  no  pillars  have  been  recovered  by 
traveling  to  the  area  of  deepest 
penetration;  measuring  methane  and 
oxygen  concentrations  and  air  quantities 
and  making  tests  to  determine  if  the  air 
is  moving  in  its  proper  direction  in  the 
area.  Air  quantity  measurements  shall 
be  made  where  the  air  enters  and  leaves 
the  worked-out  area.  Sufficient  methane 
and  oxygen  measurements  shall  be 
made  so  as  to  assure  the  air  quality  in 
the  worked-out  area.  An  alternative 
method  of  evaluating  the  ventilation  of 
the  area  may  be  approved  in  the 
ventilation  plan. 

(2)  At  least  every  7  days,  a  certified 
person  shall  evaluate  the  effectiveness 
of  bleeder  systems  used  under 
§  75.334(b)  and  (c)  as  follows: 

(i)  Measurements  of  methane  and 
oxygen  concentrations  and  air  quantity 
and  a  test  to  determine  if  the  air  is 
moving  in  its  proper  direction  shall  be 
made  where  air  enters  the  worked-out 
area. 

(ii)  Measurements  of  methane  and 
oxygen  concentrations  and  air  quantity 
and  a  test  to  determine  if  the  air  is 
moving  in  its  proper  direction  shall  be 
made  immediately  before  the  air  enters 
a  return  split  of  air. 

(iii)  Bleeder  entries  used  as  part  of  a 

bleeder  system  under  §  75.334  shall  be 
traveled  in  their  entirety.  Measurements 
of  methane  and  oxygen  concentrations 
and  air  quantities  and  a  test  to 
determine  if  the  air  is  moving  in  its 
proper  direction  shall  be  made  at  i 

locations  specified  in  the  mine  j 

ventilation  plan  to  determine  the  ; 

effectiveness  of  the  bleeder  system. 

(iv)  In  lieu  of  the  requirements  of 
paragraphs  (a)(2)(i)  and  (iii),  alternative 
methods  of  evaluation  may  be  specified 
in  the  ventilation  plan  provided  the 
alternative  method  results  in  proper 
evaluation  of  the  effectiveness  of  the 
bleeder  system. 

(b)  Hazardous  conditions.  At  least 
every  7  days,  an  examination  for 
hazardous  conditions  and 
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noncompliance  with  mandatory  safety 
or  health  standards  that  could  result  in 
a  hazardous  condition  shall  be  made  at 
the  following  locations  by  a  certified 
person  designated  by  the  operator — 

H  It  H  a  *  m 

(h)  Recordkeeping.  At  the  completion 
of  any  shift  during  which  a  portion  of 
a  weekly  examination  is  conducted,  a 
record  of  the  results  of  each  weekly 
examination,  including  a  record  of 
hazardous  conditions  found  during  each 
examination  and  their  locations,  the 
corrective  action  taken,  and  the  results 
and  location  of  air  and  methane 
measurements,  shall  be  made.  The 
results  of  methane  tests  shall  be 
recorded  as  the  percentage  of  methane 
measured  by  the  examiner.  The  record 
shall  be  made  by  the  person  making  the 
examination  or  a  person  designated  by 
the  operator.  If  made  by  a  person  other 
than  the  examiner,  the  examiner  shall 
verify  the  record  by  initials  and  date  by 
or  at  the  end  of  the  shift  for  w'hich  the 
examination  was  made.  The  record  shall 
be  countersigned  by  the  mine  foreman 
by  the  end  of  the  mine  foreman’s  next 
regularly  scheduled  working  shift. 
Within  2  scheduled  production  days 
thereafter,  the  record  shall  also  be 
countersigned  by  the  mine 
superintendent,  mine  manager,  or  other 
mine  official  to  whom  the  mine  foreman 
is  directly  accountable.  The  record  shall 
be  made  in  a  state-approved  book  or  in 
a  bound  book  with  sequential  machine- 
numbered  pages. 

***** 

26.  Section  75.370  is  amended  by 
redesignating  paragraphs  (b)  through  (f) 
as  (c)  through  (g);  by  revising  paragraph 

(a)(3),  newly  redesignated  paragraphs 
(c)(1)  and  (^:  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§75.370  Mine  ventilation  plan;  submission 
and  approval. 

(a)  *  *  * 

(3)  A  copy  of  the  proposed  ventilation 
plan,  and  a  copy  of  any  proposed 
revision,  submitted  for  approval  shall 
be — 

(i)  Provided  to  the  representative  of 
miners  by  the  operator  no  later  than  the 
time  of  submittal: 

(ii)  Made  available  for  inspection  by 
the  representative  of  miners;  and 

(iii)  Posted  on  the  mine  bulletin  board 
at  the  time  of  submittal.  The  proposed 
plan  or  proposed  revision  shall  remain 
posted  until  it  is  approved,  withdrawn 
or  denied. 

(b)  Following  receipt  of  the  proposed 
plan  or  proposed  revision,  the 
representative  of  miners  may  submit 
timely  comments  to  the  district 
manager,  in  writing,  for  consideration 
during  the  review-  process. 


(c)  (1)  The  district  manager  will  notify 
the  operator  in  writing  of  the  approval 
or  denial  of  approval  of  a  proposed 
ventilation  plan  or  proposed  revision.  A 
copy  of  this  notification  will  be  sent  to 
the  representative  of  miners  by  the 
district  manager. 

***** 

(f)  The  approved  ventilation  plan  and 
any  revisions  shall  be — 

(1)  Provided  to  the  representative  of 
miners  by  the  operator  following 
notification  of  approval; 

(2)  Made  available  for  inspection  by 
the  representative  of  miners;  and 

(3)  Posted  on  the  mine  bulletin  board 
within  1  working  day  follow-ing 
notification  of  approval.  The  approved 
plan  and  revisions  shall  remain  posted 
on  the  bulletin  board  for  the  entire 
period  that  they  are  in  effect. 
***** 

27.  Section  75.371  is  amended  by 
revising  paragraphs  (b),  (s),  (z)  and  (bb) 
to  read  as  follows: 

§75.371  Mine  ventilation  plan;  contents. 
***** 

(b)  Planned  main  mine  fan  stoppages, 
other  than  those  scheduled  for  testing, 
maintenance  or  adjustment,  including 
procedures  to  be  followed  during  these 
stoppages  and  subsequent  restarts  (see 
§  75.311(a))  and  the  type  of  device  to  be 
used  for  monitoring  main  mine  fan 
pressure,  if  other  than  a  pressure 
recording  device  (see  75.310(a)(4)). 
Alternative  methods  for  testing  fan 
signals  and  automatic  closing  doors  in 
lieu  of  stopping  the  main  mine  fan.  (see 
§  75.312(c)  and  (d)). 
***** 

(s)  The  locations  and  frequency  of  the 
methane  tests  if  required  more  often  by 
§  75.362(d)(l)(iii)  (see  §  75.362 

(d)(l)(iii). 

(z)  The  locations  where  measurements 
of  methane  and  oxygen  concentrations 
and  air  quantities  and  tests  to  determine 
whether  the  air  is  moving  in  the  proper 
direction  will  be  made  to  evaluate  the 
ventilation  of  nonpillared  worked-out 
areas  (see  §  75.364  (a)(1))  and  the 
effectiveness  of  bleeder  systems  (see 
§  75.364  (a)(2)(iii).  Alternative  methods 
of  evaluation  of  the  effectiveness  of 
bleeder  systems  (§  75.364  (a)(2)(iv)). 
***** 

(bb)  The  location  of  ventilation 
devices  such  as  regulators,  stoppings 
and  bleeder  connectors  used  to  control 
air  movement  through  worked-out  areas 
(see  §  75.334(c)(4)).  The  location  and 
sequence  of  construction  of  proposed 
seals  for  each  worked-out  area,  (see 
§  75.334(e)) 


28.  The  Agency  is  asking  for 
comments  on  paragraph  (r)  of  §  75.371 
which  is  identical  to  the  text  published 
in  the  Federal  Register  on  May  15, 1992 
(57  FR  20925).  This  paragraph  is  being 
reproposed  and  republished  for  the 
convenience  of  the  readers  to  read  as 
follows: 

§  75.371  Mine  ventilation  plan;  contents. 

*  *  *  *  * 

(r)  The  quantity  of  air  and  ventilation 
controls  that  will  be  provided  during 
the  installation  and  removal  of 
mechanized  mining  equipment  (see 
§  75.325(d)). 

***** 

29.  Section  75.372  is  amended  by 
revising  paragraph  (b)(3)  and  adding 
paragraphs  (b)(19)and  (b)(20)  to  read  as 
follows: 

§75.372  Mine  ventilation  map. 
***** 

(b)  *  *  * 

(3)  All  known  mine  workings  that  are 
located  in  the  same  coalbed  w-ithin 
1 ,000  feet  of  existing  or  projected 
workings.  These  workings  may  be 
shown  on  a  mine  map  with  a  scale  other 
than  that  required  by  paragraph  (a)  of 
this  section,  if  the  scale  does  not  exceed 
2,000  feet  to  the  inch  and  is  specified  on 
the  map. 

***** 

(19)  The  entry  height,  velocity  and 
direction  of  the  air  current  at  or  near  the 
midpoint  of  each  belt  flight  where  the 
height  and  width  of  the  entry  are 
representative  of  the  belt  haulage  entry. 

(20)  The  location  and  designation  of 
air  courses  that  have  been  redesignated 
from  intake  to  return  for  the  purpose  of 
ventilation  of  structures,  areas  or 
installations  that  are  required  by  this 
subpart  D  to  be  ventilated  to  return  air 
courses,  and  for  ventilation  of  seals. 
***** 

30.  Section  75.380  is  amended  by 
revising  paragraphs  (d)(3),  (d)(4)(ii), 
(d)(5),  (f)  and  (i)(2);  and  by  adding 
paragraph  (d)(4)(iii)  to  read  as  follows: 

§75.380  Escapeways;  bituminous  and 
lignite  mines. 


(3)  Maintained  to  at  least  a  height  of 
5  feet  from  the  mine  floor  to  the  mine 
roof,  excluding  the  thickness  of  any  roof 
support,  except  that  the  escapeways 
shall  be  maintained  to  at  least  the  height 
of  the  coalbed,  excluding  the  thickness 
of  any  roof  support,  where  the  coalbed 
is  less  than  5  feet.  In  areas  of  mines 
where  escapeways  pass  through  doors, 
the  height  may  be  less  than  5  feet, 
provided  that  sufficient  height  is 


i 
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maintained  to  enable  miners,  including 
disabled  persons,  to  escape  quickly  in 
an  emergency.  In  areas  of  mines 
developed  before  November  16, 1992, 
where  escapeways  pass  over  or  under 
ov'ercasts,  or  undercasts  the  height  may 
be  less  than  5  feet  provided  that 
sufficient  height  is  maintained  to  enable 
miners,  including  disabled  persons,  to 
escape  quickly  in  an  emergency; 
***** 

(4)  *  *  * 

(ii)  Where  the  route  of  travel  passes 
through  doors  or  other  permanent 
ventilation  controls,  the  escapeway 
shall  be  at  least  4-feet  wide  to  enable 
miners  to  escape  quickly  in  an 
emergency,  or 

(iii)  Where  the  alternate  escapeway 
passes  through  doors  or  other 
permanent  ventilation  controls  or  where 
supplemental  roof  support  is  required, 
and  it  can  be  demonstrated  that 
sufficient  width  is  maintained  to  enable 
miners,  including  disabled  persons,  to 
escape  quickly  in  an  emergency. 

(5)  Located  to  follow  the  most  direct, 
safe  and  practical  route  to  the  nearest 
mine  opening  suitable  for  the  safe 
evacuation  of  miners;  and 
***** 

(f)  Primary  escapeway.  (1)  One 
escapeway  that  is  ventilated  with  intake 
air  shall  be  designated  as  the  primary 
escapeway. 

(2)  Paragraphs  (0(3)  through  (f)(6)  of 
this  section  do  not  apply  to  areas  of  a 
primary  escapeway  where  separation  of 
the  belt  and  trolley  haulage  entries  ft-om 
the  primary  escapeway  did  not  exist 
before  November  16, 1992. 

(3)  The  following  equipment  is  not 
pennitted  in  the  primary  escapeway: 

(i)  Unattended  diesel  equipment. 

(ii)  Mobile  equipment  hauling  coal. 

(iii)  Compressors,  except — 

(A)  Compressors  necessary  to 
maintain  the  escapeway  in  safe, 
travelable  condition; 

(B)  Compressors  that  are  components 
of  equipment  such  as  locomotives  and 
rock  dusting  machines;  and 

(C)  Compressors  of  less  than  five 
horsepower. 

(iv)  Underground  transformer 
stations,  battery  charging  stations, 
substations,  and  rectifiers  except — 

(A)  Where  necessary  to  maintain  the 
escapeway  in  safe,  travelable  condition; 
and 

(B)  Rectifiers  and  power  centers  with 
transformers  that  are  either  dry-type  or 
contain  nonflammable  liquid,  provided 
they  are  located  on  or  near  a  working 
section  and  are  moved  as  tlie  section 
advances  or  retreats. 

(v)  Water  pumps,  except — 


(A)  Water  pumps  necessary  to 
maintain  the  escapeway  in  safe, 
travelable  condition; 

(B)  Submersible  pumps; 

(C)  Permissible  pumps  and  associated 
permissible  switchgear; 

(D)  Pumps  located  on  or  near  a 
working  section  that  are  moved  as  the 
section  advances  or  retreats; 

(E)  Pumps  installed  in  anthracite 
mines;  and 

(F)  Small  portable  pumps. 

(4)  Mobile  equipment  in  the  primary 
escapeway,  except  for  continuous 
miners  and  as  provided  in  paragraphs 
(f)(5)  and  (f)(6)  below,  shall  be  equipped 
with  a  fire  suppression  system  installed 
according  to  §§  75.1107-3  through 
75.1107-16  that  is— 

(i)  Manually  operated  and  attended 
continuously  by  a  person  trained  in  the 
systems  function  and  use,  or 

(ii)  A  multipurpose  dry  chemical  type 
capable  of  both  automatic  and  manual 
activation. 

(5)  Personnel  carriers  and  small 
mobile  equipment  designed  and  used 
only  for  carrying  people  and  small  hand 
tools  may  be  operated  in  primary 
escapeways  if — 

(i)  The  equipment  is  provided  with  a 
multipurpose  dry  chemical  type  fire 
suppression  system  capable  of  both 
automatic  and  manual  activation,  and 

(ii)  The  suppression  system  is  suitable 
for  the  intended  application  and 
approved  by  a  nationally  recognized 
independent  testing  laboratory, 

(6)  Mobile  equipment  not  provided 
with  a  fire  suppression  system  may 
operate  in  the  primary  escapeway  if  no 
one  is  inby  except  those  persons 
directly  engaged  in  using  or  moving  the 
equipment. 

***** 

(1)  *  *  * 

(2)  Each  slope  that  is  part  of  a 
designated  escapeway  and  is  inclined 
more  than  9  degrees  from  the  horizontal. 

***** 

31.  The  Agency  is  asking  for 
comments  on  paragraph  (b)  of  §  75.380 
which  is  identical  to  the  text  published 
in  the  Federal  Register  on  May  15, 1992 
(57  FR  20926).  This  paragraph  is  being 
reproposed  and  republished  for  the 
convenience  of  the  readers  to  read  as 
follows: 

§75.380  Escapeways;  bituminous  and 
lignite  mines. 

***** 

(b)  (1)  Escapeways  shall  be  provided 
from  each  working  section,  and  each 
area  where  mechanized  mining 
equipment  is  being  installed  or 
removed,  continuous  to  the  surface 
escape  drift  opening  or  continuous  to 


the  escape  shaft  or  slope  facilities  to  the 
surface. 

(2)  During  equipment  installation, 
these  escapeways  shall  begin  at  the 
projected  location  for  the  section 
loading  point.  During  equipment 
removal,  they  shall  begin  at  the  location 
of  the  last  loading  point. 
***** 

32.  Section  75.382  is  amended  by 
adding  paragraphs  (g),  (h),  and  (i)  to 
read  as  follows: 

§  75.382  Mechanical  escape  facilities. 
***** 

(g)  Certification.  The  person  making 
the  examination  as  required  by 
paragraph  (c)  of  this  section  shall  certify 
by  initials,  date,  and  the  time  that  the 
examination  was  made.  Certifications 
shall  be  made  at  or  near  the  facility 
examined. 

(h)  Recordkeeping.  At  or  by  the 
completion  of  any  shift  during  which 
the  weekly  examination  is  made  as 
required  by  paragraph  (c)  of  this  section, 
a  record  of  the  results  of  the 
examination,  including  any  deficiency 
found  and  the  corrective  action  taken, 
shall  be  made.  The  record  shall  be  made 
by  tlie  person  making  the  examination. 
The  record  shall  be  countersigned  by 
the  mine  foreman  by  the  end  of  the 
mine  foreman’s  next  regularly 
scheduled  working  shift.  Within  2 
scheduled  production  days  thereafter, 
the  record  shall  also  be  countersigned 
by  the  mine  superintendent,  mine 
manager,  or  other  mine  official  to  w’hom 
the  mine  foreman  is  directly 
accountable.  The  record  shall  be  made 
in  a  state-approved  book  or  in  a  bound 
book  with  sequential  machine- 
numbered  pages. 

(i)  Retention  period.  Records  shall  be 
retained  for  at  least  1  year  at  a  surface 
location  at  the  mine  and  made  available 
for  inspection  by  authorized 
representatives  of  the  Secretary  and 
representative  of  miners. 

33.  The  Agency  is  asking  for 
comments  on  paragraphs  (a)  and  (b)(1) 
of  §  75.383  which  are  identical  to  the 
text  published  in  the  Federal  Register 
on  May  15, 1992  (57  FR  20927).  These 
paragraphs  are  being  reproposed  and 
republished  for  the  convenience  of  the 
readers  to  read  as  follows: 

§  75.383  Eacapeway  maps  and  drills. 

(a)  A  map  shall  be  posted  in  each 
working  section,  and  in  each  area  where 
mechanized  mining  equipment  is  being 
installed  or  removed,  and  shall  show 
the  designated  escapeways  from  the 
working  section  to  the  location  where 
miners  must  travel  to  satisfy  the 
escapeway  drill  specified  in  paragraph 
(b)(1)  of  this  section.  A  map  showing  the 
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main  escapeways  shall  be  posted  at  a 
surface  location  of  the  mine  where 
miners  congregate,  such  as  at  the  mine 
bulletin  board,  bathhouse,  or  waiting 
room.  All  maps  shall  be  kept  up  to  date, 
and  any  changes  in  route  of  travel, 
locations  of  doors,  or  directions  of 
airflow  shall  be  shown  on  the  maps  by 
the  end  of  the  shift  on  which  the 
changes  are  made,  and  affected  miners 
shall  be  informed  of  the  changes  before 
entering  the  underground  areas  of  the 
mine. 

(b)(1)  At  least  once  every  90  days, 
each  miner,  including  miners  with 
working  stations  located  between 
working  sections  and  main  escapeways, 
shall  participate  in  a  practice  escapeway 
drill.  During  this  drill,  each  miner  shall 
travel  the  primary  or  alternate 
cscapeway  from  the  miner’s  working 
section  or  area  w'here  mechanized 
mining  equipment  is  being  installed  or 
removed,  to  the  area  where  the  split  of 


air  ventilating  the  working  section 
intersects  a  main  air  course,  or  2,000 
feet  outby  the  section  loading  point, 
whichever  distance  is  greater.  Other 
miners  shall  participate  in  the 
escapeway  drill  by  traveling  in  the 
primary  or  alternate  escapeway  for  a 
distance  of  2,000  feet  from  their  working 
station  toward  the  nearest  escape 
facility  or  drift  opening.  An  escapeway 
drill  shall  not  be  conducted  in  the  same 
escapeway  as  the  immediately 
preceding  drill. 

w  «  *  *  « 

34.  Section  75.388  is  amended  by 
revising  the  introductory  text  to 
paragraph  (c)  to  read  as  follows: 

§  75.388  Boreholes  in  advance  of  mining. 

*  «  *  *  « 

(c)  Boreholes  shall  be  drilled  in  one 
or  both  ribs  of  advancing  working  places 
described  in  paragraph  (a)  of  this 
section  as  may  be  necessary  for 
adequate  protection  of  miners  in  such 


working  places.  These  boreholes  shall 
be  drilled — 

***** 

35.  Section  75.389  is  amended  by 
adding  introductory  text  to  paragraph 
(c),  and  the  text  of  paragraph  (c)ll)  is 
republished  without  charge  to  read  as 
follows: 

§  75.389  Mining  into  inaccessible  areas. 
***** 

(c)  Except  for  routine  mining-through 
operations  that  are  part  of  a  retreat 
section  ventilation  system  approved  in 
accordance  with  §  75.371  (f)  and  (x),  the 
following  provisions  shall  apply: 

(1)  Before  and  during  mining- through 
operations,  a  certified  person  shall 
perform  air  quality  tests  at  intervals  and 
at  locations  necessary  to  protect  the 
safety  of  the  miners. 

*  *  *  *  »  « 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1020 
[Docket  No.  92N-0108] 

Federal  Performance  Standard  for 
Diagnostic  X-Ray  Systems  and  Their 
Major  Components 

AGENCY;  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  amend  the  Federal  performance 
standard  for  diagnostic  x-ray  systems 
and  their  major  components  (the 
performance  standard).  The 
amendments  revise  the  limits 
established  for  maximum  patient 
entrance  exposure  rates  for  fluoroscopic 
x-ray  systems  during  high-level  control 
and  other  modes  of  operation.  The 
revisions  are  being  made  due  to 
concerns  regarding  excessively  large 
radiation  exposure  rates  on  some 
fluoroscopic  x-ray  systems.  In  addition, 
an  inadvertent  error  is  being  corrected 
to  improve  the  accuracy  of  the 
regulations. 

EFFECTIVE  DATE:  May  19,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M.  Dubill,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
4765. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321  et  seq.)  as 
amended,  FDA  is  amending  the 
performance  standard  for  diagnostic  x- 
ray  systems  and  their  major  components 
in  §  1020.32  (21  CFR  1020.32)  by 
revising  the  limits  established  for 
maximum  patient  entrance  exposure 
rates  for  fluoroscopic  x-ray  systems 
during  high-level  control  and  other 
modes  of  operation.  In  the  Federal 
Register  of  August  15, 1972  (37  FR 
16461),  the  performance  standard  was 
published  as  a  final  rule  which  became 
effective  on  August  1, 1974.  Since  that 
time,  there  have  been  several 
amendments  to  the  performance 
standard.  These  amendments  take  into 
account  new  technology,  clarify 
misinterpreted  provisions,  or 
incorporate  additional  requirements 
determined  to  be  necessarv'  to  provide 
for  adequate  radiation  safety  of 
diagnostic  x-ray  systems. 


FDA  determined  that  further  changes 
to  the  standard  were  necessary,  in  view 
of  concerns  regarding  the  potential  for 
unnecessciry  radiation  exposures  to 
patients  from  some  current  fluoroscopic 
x-ray  system  designs.  Therefore,  FDA 
developed  proposed  draft  amendments 
to  the  performance  standard,  which 
were  discussed  during  a  public  meeting 
of  the  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee 
(TEPRSSC)  on  November  14, 1990.  The 
proposed  amendments  that  were 
discussed  included  the  following: 

(1)  Replacement  of  the  current  two- 
tier  system  of  entrance  exposure  rate 
limits  applicable  during  normal 
fluoroscopy  on  systems  with  automatic 
exposure  rate  control  (AERC)  with  a 
single* upper  limit  of  2.58x10-3  coulomb 
per  kilogram  (C/kg)  per  minute  (10 
roentgens  per  minute  (R/min)), 
regardless  of  mode  of  operation; 

(2)  Establishment  of  an  upper  limit  of 
5.16x10-3  C/kg  per  minute  (20  R/min)  on 
entrance  exposure  rate  during  high-level 
control  mode  of  fluoroscopy; 

(3)  Establishment  of  a  requirement  for 
an  AERC  mode  of  operation  for  any 
fluoroscopic  x-ray  system  capable  of 
operating  at  an  entrance  exposure  rate 
greater  than  1.29x10-3  C/kg  per  minute 
(5  R/min);  and 

(4)  Application  of  the  entrance 
exposure  rate  limits  discussed  in 
paragraphs  (1)  and  (2)  above  during 
continuous  recording  of  dynamic 
fluoroscopic  images  with  a  videotape 
recorder  or  similar  device.  The 
application  of  the  entrance  exposure 
rate  limit  during  continuous  recording 
requires  a  distinction  between  the 
continuous  mode  of  operation  and 
various  modes  of  operation  in  which  the 
x-ray  exposure  is  pulsed.  Therefore,  a 
definition  of  pulsed  mode  of  operation 
is  being  added.  This  is  necessary 
because  a  consensus  as  to  appropriate 
limits  for  the  various  pulsed  recording 
modes  does  not  exist  and  further  study 
is  needed  before  such  a  limit  is 
imposed. 

TEPRSSC  approved  the  content  of  the 
proposed  amendments  and  concurred 
with  publication  of  them  for  public 
comment.  FDA  proposed  the 
amendments  to  tlie  performance 
standard  in  the  Federal  Register  of  May 
3, 1993  (58  FR  26407).  Interested 
persons  were  given  until  August  2, 

1993,  to  comment  on  the  proposal.  FDA 
received  and  considered  one  comment 
each  from  a  radiological  physicist  and  a 
professional  organization  representing 
radiologists  and  physicists.  Both 
comments  supported  the  proposed 
changes  and  suggested  several 
additional  amendments  to  the  standard. 
These  comments  also  addressed 


fluoroscopy-related  issues  on  which 
FDA  specifically  solicited  comments  in 
the  preamble  to  the  proposed  rule.  FDA 
appreciates  having  received  these 
comments  and  will  consider  them  in  the 
context  of  possible  future  rulemaking 
activities  related  to  fluoroscopic  x-ray 
systems.  A  summary  of  the  comments 
pertaining  to  the  proposal  of  May  3, 

1993,  and  FDA’s  responses  are 
discussed  below. 

In  addition,  in  the  final  rule  that 
published  in  the  Federal  Register  of 
May  3,  1993  (58  FR  26386  at  26398),  in 
§  1620.30(b)  (21  CFR  1020.30(b),  the 
acronym  “SID”  for  source-image 
receptor  distance  was  inadvertently 
omitted.  This  document  is  also 
correcting  that  error. 

II.  Summary  and  Analysis  of  Comments 

1.  Both  of  the  comments  received 
concurred  with  all  of  the  proposed 
amendments  to  the  performance 
standard,  except  that  one  of  the 
comments  suggested  changing  the 
proposed  upper  limit  on  entrance 
exposure  rate  during  the  high-level 
control  mode  of  operation.  That 
comment  advocated  a  limit  of  3.87x10  ’ 
C/kg  per  minute  (15  R/min),  rather  than 
the  proposed  limit  of  5.16x10-3  c/kg  per 
minute  (20  R/min),  but  noted  a  lack  of 
objective  data  to  support  the 
recommendation.  The  other  comment 
concurred  with  the  proposed  limit  of 
5.16x10  3  C/kg  per  minute  (20  R/min) 
and  noted  that  a  number  of 
manufacturers  provide  equipment 
which  does  not  exceed  2.58x10  3  C/kg 
per  minute  (10  R/min)  during 
fluoroscopy. 

The  comment  advocating  a  low'er 
limit  did  not  submit  specific  data 
supporting  that  position.  The  second 
comment  on  the  appropriate  upper  limit 
to  be  imposed  on  entrance  exposure  rate 
during  high-level  control  mode  of 
operation  netted  that  a  lower  limit  was 
consistent  with  certain  existing 
equipment,  but  nonetheless  supported 
the  limit  proposed  by  FDA.  After 
reviewing  these  comments,  FDA 
concludes  that  its  choice  of  an  upper 
limit  is  a  reasonable  one.  The  objective 
in  establishing  such  a  limit  is  to  provide 
a  mode  of  operation  that  will  reasonably 
accommodate  unusual  imaging 
requirements,  but  also  will  prevent 
unnecessarily  high  exposure  rates.  The 
limit  proposed  was  based  on  the 
observation  that  the  majority  of 
fluoroscopic  x-ray  systems  equipped 
with  high-level  control,  which  were 
evaluated  in  conjunction  with  FDA 
testing  for  compliance  with  the 
performance  standard,  are  limited  to 
maximum  entrance  exposure  rates  of 
less  than  5.16x10-3  C/kg  per  minute  (20 
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R/'min).  The  proposed  limit  was  also 
based  on  discussions  with  medical 
physicists  regarding  their  experience  in 
limiting  entrance  exposure  rates,  which 
indicated  that  a  limit  of  5.16x10  ^  C/kg 
per  minute  (20  R/min)  eliminates 
unnecessarily  high  exposure  rates 
without  compromising  the  use  of  the 
equipment.  FDA  interprets  the  lack  of 
significant  adverse  comment  on  this 
proposal  as  an  indication  of  general 
agreement  with  the  proposed  limit. 
Therefore,  FDA  rejects  the  suggestion 
that  a  limit  of  3.87x10-3  C/kg  per  minute 
(15  R/min)  be  established  for  the 
maximum  entrance  exposure  rate,  and  is 
establishing  the  upper  limit  of  5.16x10-3 
C/kg  per  minute  (20  R/min)  as 
proposed. 

FDA  notes  that  recommendations 
related  to  limits  on  entrance  exposure 
rate  resulted  from  a  workshop  on 
fluoroscopy  cosponsored  by  FDA  and 
the  American  College  of  Radiology 
(ACR)  in  October  of  1992  (Ref.  2).  These 
recommendations  generally  favored 
limiting  exposure  rates  from 
fluoroscopic  x-ray  systems  in  some 
manner  and  include  suggestions  for 
limiting  the  maximum  exposure  rate  to 
the  input  surface  of  the  image  intensifier 
tube.  FDA  has  chosen  not  to  include 
these  suggestions  in  this  final  rule 
because  they  were  beyond  the  scope  of 
the  proposal.  FDA  will  carefully 
consider  the  recommendations  from  the 
workshop  related  to  limiting  exposure 
rates  in  conjunction  with  future 
amendments. 

2.  One  of  the  comments  suggested  that 
the  requirement  for  a  continuous 
audible  signal  during  the  highrlevel 
control  mode  of  operation  be  modified 
to  specify  that  the  signal  be  emitted  at 
the  fluoroscopic  imaging  assembly  (at 
an  FDA-specified  volume  level),  to 
ensure  that  the  signal  is  audible  to  tlie 
fluoroscopist. 

The  current  requirement  for  a 
continuous  audible  signal  is  that  the 
signal  must  be  audible  to  the 
fluoroscopist,  which  would  seem  to 
meet  the  intent  of  the  conunent.  As  with 
any  medical  device  alarm  or  signal,  the 
volume  level  of  the  signal  should  be 
designed  to  be  sufficiently  loud  to  alert 
the  operator  to  the  status  of  the  device, 
taking  into  account  any  background 
noise  likely  to  be  present  during  use.  In 
addition,  the  effect  of  an  overly  loud 
signal  on  the  patient  should  be 
considered  in  the  signal  design.  FDA 
disagrees  that  the  agency  should  specify 
an  emission  location  or  a  particular 
volume  level  for  the  signal,  but 
encourages  manufacturers,  in  the  design 
of  their  systems,  to  consult  available 
human  factors  guidelines  for  audio  (and 
visual)  characteristics  of  medical  device 


alarms  and  signals  (e.g..  Ref.  1),  and  to 
test  and  evaluate  their  systems  under 
representative  operational  conditions. 

3.  One  of  the  comments  referred  to  the 
workshop  on  fluoroscopy  discussed  in 
comment  1  above,  and  noted  a  number 
of  additional  suggestions  for  changes  to 
fluoroscopic  x-ray  system  performance 
that  were  advocated  by  attendees  at  that 
workshop  (Ref.  2). 

Those  additional  suggestions  for 
changes  are  beyond  the  scope  of  the 
current  proposal  and  would  require  a 
separate  proposal  and  opportunity  for 
comment.  FDA  agrees  that  the 
recommendations  from  the  workshop 
should  be  considered  as  the  basis  for 
possible  future  amendments  to  the 
standard. 

III.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(3)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

rv.  Analysis  of  Impacts 

An  analysis  of  the  costs  and  benefits 
of  this  regulation,  conducted  under 
Executive  Order  12291,  was  discussed 
in  the  proposed  rule  and  the  substance 
of  that  analysis  has  not  changed. 
Executive  Order  12291  has  been 
superseded  by  Executive  Order  12866. 
FDA  has  examined  the  impacts  of  this 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  rule  is  consistent  with 
the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
op^ons  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  This  amendment  to  the 
performance  standard  will  affect  the 
small  fraction  of  fluoroscopic  systems 
which  are  currently  provided  wdth  high- 
level  controls  or  which  do  not  provide 
AERC,  and  have  radiation  outputs 


exceeding  1.29x10-3  c/kg  per  minute  (5 
R/min).  Further,  the  additional  testing 
performed  by  x-ray  manufacturers  and 
government  regulatory  progams  to 
ensure  compliance  with  the 
perfonnance  standard,  and  the  quality 
assurance  testing  performed  by  facilities 
can  easily  be  included  in  current  testing 
programs  with  minimal  additional  costs. 
The  agency  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

A  copy  of  the  threshold  assessment 
supporting  this  determination  is  on  file 
with  the  Dockets  Management  Branch 
(address  above)  and  may  be  seen  in  that 
office  between  9  a.m.and  4  p.m., 

Monday  through  Friday. 

V,  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
ft-om  9  a.m.  to  4  p.m.,  Monday  through 
Friday. 

1.  “Human  Factors  Engineering  Guidelines 
and  Preferred  Practices  for  the  Design  of 
Medical  Devices,”  AAMI  HE48-R-93,  2d  ed.. 
Association  for  the  Advancement  of  Medical 
Instrumentation,  3330  Washington  Blvd., 
suite  400,  Arlington,  VA  22201^.598,  1993. 

2.  “Proceedings  of  the  AGR/FDA  Workshop 
on  Fluoroscopy.”  ACR.  October  1992. 

List  of  Subjects  in  21  CFR  Part  1020 

Electronic  products.  Medical  devices. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Television, 
X-rays. 

Therefore,  under  the  Federal  Foo<}, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  1020  is 
amended  as  follows: 

PART  1020— PERFORMANCE 
STANDARDS  FOR  IONIZING 
RADIATION  EMITTING  PRODUCTS 

1.  The  authority  citation  for  21  CFR 
part  1020  continues  to  read  as  follows: 

Authority:  Secs.  501,  502,  515-520,  530- 
542,  701,  801  of  the  Feder^  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  351.  352,  360e-360j. 
3r>0gg-360ss,  371,  381). 

2.  Section  1020.30  is  amended  in 
paragraph  (b)  by  alphabetically  adding  a 
new  definition  for  “Pulsed  mode'*  and 
by  revising  the  definition  for  “Soiuce- 
image  receptor  distance**  to  read  as 
follows: 

§  1 020.30  Diagnostic  x-ray  systems  and 
their  major  components. 
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(b)  Definitions.  *  *  * 

it  *  H  *  it 

Pulsed  mode  means  operation  of  the 
x-ray  system  such  that  the  x-ray  tube 
current  is  pulsed  by  the  x-ray  control  to 
produce  one  or  more  exposure  intervals 
of  duration  less  than  one-half  second. 
***** 

Source-image  receptor  distance  (SID) 
means  the  distance  from  the  source  to 
the  center  of  the  input  surface  of  the 
image  receptor. 

*  *  «  *  » 

3.  Section  1020.32  is  amended  by 
revising  paragraph  (d),  by  redesignating 
paragraphs  (e)  through  (h)  as  paragraphs 
(f)  through  (i),  respectively,  and  by 
adding  new  paragraph  (e)  to  read  as 
follows: 

§  1020.32  Fluoroscopic  equipment. 
***** 

(d)  Entrance  exposure  rates.  For 
fluoroscopic  equipment  manufactured 
before  May  19, 1995,  the  following 
requirements  apply: 

(1)  Equipment  with  automatic 
exposure  rate  control  (AERC). 
Fluoroscopic  equipment  that  is 
provided  with  AERC  shall  not  be 
operable  at  any  combination  of  tube 
potential  and  current  that  will  result  in 
an  exposure  rate  in  excess  of  2.58x10-3 
coulomb  per  kilogram  (C/kg)  per  minute 
(10  roentgens  per  minute  (10  R/min))  at 
the  point  where  the  center  of  the  useful 
beam  enters  the  patient,  except: 

(1)  During  recording  of  fluoroscopic 
images,  or 

(ii)  When  an  optional  high-level 
control  is  provided.  When  so  provided, 
the  equipment  shall  not  be  operable  at 
any  combination  of  tube  potential  and 
current  that  will  result  in  an  exposure 
rate  in  excess  of  1.29x10  3  C/kg  per 
minute  (5  R/min)  at  the  point  where  the 
center  of  the  useful  beam  enters  the 
patient,  unless  the  high-level  control  is 
activated.  Special  means  of  activation  of 
high-level  controls  shall  be  required. 

The  high-level  control  shall  be  operable 
only  when  continuous  manual 
activation  is  provided  by  the  operator.  A 
continuous  signal  audible  to  the 
fluoroscopist  shall  indicate  that  the 
hi^-level  control  is  being  employed. 

(2)  Equipment  without  AERC  (manual 
mode).  Fluoroscopic  equipment  that  is 
not  provided  with  AERC  shall  not  be 
operable  at  any  combination  of  tube 
potential  and  current  that  will  result  in 
an  exposure  rate  in  excess  of  1.29x10  3 
C/kg  per  minute  (5  R/min)  at  the  point 
where  the  center  of  the  useful  beam 
enters  the  patient,  except: 

(i)  During  recording  of  fluoroscopic 
images,  or 

(ii)  When  an  optional  high-level 
control  is  activated.  Special  means  of 


activation  of  high-level  controls  shall  be 
required.  The  high-level  control  shall  be 
operable  only  when  continuous  manual 
activation  is  provided  by  the  operator.  A 
continuous  signal  audible  to  the 
fluoroscopist  shall  indicate  that  the 
hieh-level  control  is  being  employed. 

(3)  Equipment  with  both  an  AERC 
mode  and  a  manual  mode.  Fluoroscopic 
equipment  that  is  provided  with  both  an 
AERC  mode  and  a  manual  mode  shall 
not  be  operable  at  any  combination  of 
tube  potential  and  current  that  will 
result  in  an  exposure  rate  in  excess  of 
2.58x10  3  C/kg  per  minute  (10  R/min)  in 
either  mode  at  the  point  where  the 
center  of  the  useful  beam  enters  the 
patient  except: 

(i)  During  recording  of  fluoroscopic 
images,  or 

(ii)  When  the  mode  or  modes  have  an 
optional  high-level  control,  in  which 
case  that  mode  or  modes  shall  not  be 
operable  at  any  combination  of  tube 
potential  and  current  that  will  result  in 
an  exposure  rate  in  excess  of  1.29x10-3 
C/kg  per  minute  (5  R/min)  at  the  point 
where  the  center  of  the  useful  beam 
enters  the  patient,  unless  the  high-level 
control  is  activated.  Special  means  of 
activation  of  high-level  controls  shall  be 
required.  The  high-level  control  shall  be 
operable  only  when  continuous  manual 
activation  is  provided  by  the  operator.  A 
continuous  signal  audible  to  the 
fluoroscopist  shall  indicate  that  the 
high-level  is  being  employed. 

14)  Measuring  compliance. 

Compliance  with  paragraph  (d)  of  this 
section  shall  be  determined  as  follows: 

(i)  If  the  source  is  below  the  x-ray 
table,  the  exposure  rate  shall  be 
measured  at  1  centimeter  above  the 
tabletop  or  cradle. 

(ii)  If  the  source  is  above  the  x-ray 
table,  the  exposure  rate  shall  be 
measured  at  30  centimeters  above  the 
tabletop  with  the  end  of  the  beam- 
limiting  device  or  spacer  positioned  as 
closely  as  possible  to  the  point  of 
measurement. 

(iii)  In  a  C-arm  type  of  fluoroscope, 
the  exposure  rate  shall  be  measured  at 
30  centimeters  from  the  input  surface  of 
the  fluoroscopic  imaging  assembly,  with 
the  source  positioned  at  any  available 
SID,  provided  that  the  end  of  the  beam- 
limiting  device  or  spacer  is  no  closer 
than  30  centimeters  from  the  input 
surface  of  the  imaging  assembly. 

(iv)  In  a  lateral  ty'pe  of  fluoroscope, 
the  exposure  rate  shall  be  measured  at 
a  point  15  centimeters  from  the 
centerline  of  the  x-ray  table  and  in  the 
direction  of  the  x-ray  source  with  the 
end  of  the  beam-limiting  device  or 
spacer  positioned  as  closely  as  possible 
to  the  point  of  measurement.  If  the 
tabletop  is  movable,  it  shall  be 
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positioned  as  closely  as  possible  to  the 
lateral  x-ray  source,  with  the  end  of  the 
beam-limiting  device  or  spacer  no  closer 
than  15  centimeters  to  the  centerline  of 
the  x-ray  table. 

(5)  Exemptions.  Fluoroscopic 
radiation  therapy  simulation  systems 
are  exempt  from  the  requirements  set 
forth  in  paragraph  (d)  of  this  section. 

(e)  Entrance  exposure  rate  limits.  For 
fluoroscopic  equipment  manufactured 
on  and  after  May  19, 1995,  the  following 
reouirements  apply: 

(1)  Fluoroscopic  equipment  operable 
at  any  combination  of  tube  potential  and 
current  that  results  in  an  exposure  rate 
greater  than  1.29x10-3  C/kg  per  minute 
(5  R/min)  at  the  point  where  the  center 
of  the  useful  beam  enters  the  patient 
shall  be  equipped  with  AERC.  Provision 
for  manual  selection  of  technique 
factors  may  be  provided. 

(2)  Fluoroscopic  equipment  shall  not 
be  operable  at  any  combination  of  tube 
potential  and  current  that  will  result  in 
an  exposure  rate  in  excess  of  2.58x10  3 
C/kg  per  minute  (10  R/min)  at  the  point 
where  the  center  of  the  useful  beam 
enters  the  patient  except: 

(i)  During  the  recording  of  images 
from  an  x-ray  image-intensifier  tube 
using  photographic  film  or  a  video 
camera  when  the  x-ray  source  is 
operated  in  a  pulsed  mode. 

(ii)  When  an  optional  high-level 
control  is  activated.  When  the  high-level 
control  is  activated,  the  equipment  shall 
not  be  operable  at  any  combination  of 
tube  potential  and  current  that  w  ill 
result  in  an  exposure  rate  in  excess  of 
5.16x10  3  C/kg  per  minute  (20  R/min)  at 
the  point  where  the  center  of  the  useful 
beam  enters  the  patient.  Special  means 
of  activation  of  high-level  controls  shall 
be  required.  The  high-level  control  shall 
only  be  operable  when  continuous 
manual  activation  is  provided  by  the 
operator.  A  continuous  signal  audible  to 
the  fluoroscopist  shall  indicate  that  the 
high-level  control  is  being  employed. 

(3)  Measuring  compliance. 

Compliance  with  paragraph  (e)  of  this 
section  shall  be  determined  as  follows: 

(i)  If  the  source  is  below  the  x-ray 
table,  the  exposure  rate  shall  be 
measured  at  1  centimeter  above  the 
tabletop  or  cradle. 

(ii)  li  the  source  is  above  the  x-ra^ 
table,  the  exposure  rate  shall  be 
measured  at  30  centimeters  above  the 
tabletop  with  the  end  of  the  beam- 
limiting  device  or  spacer  positioned  as 
closely  as  possible  to  the  point  of 
measurement. 

(iii)  In  a  C-arm  type  of  fluoroscope, 
the  exposure  rate  shall  be  measured  at 
30  centimeters  from  the  input  surface  of 
the  fluoroscopic  imaging  assembly,  with 
the  source  positioned  at  any  available 
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S!D,  provided  that  the  end  of  the  beam- 
limiting  device  or  spacer  is  no  closer 
than  30  centimeters  from  the  input 
surface  of  the  fluoroscopic  imaging 
assembly. 

(iv)  In  a  lateral  type  of  fluoroscope, 
the  exposure  rate  shall  be  measured  at 
a  point  15  centimeters  from  the 
centerline  of  the  x-ray  table  and  in  the 
direction  of  the  x-ray  source  with  the 
end  of  the  beam-limiting  device  or 


spacer  positioned  as  closely  as  possible 
to  the  point  of  measurement.  If  the 
tabletop  is  movable,  it  shall  be 
positioned  as  closely  as  possible  to  the 
lateral  .x-ray  source,  with  the  end  of  the 
beam-limiting  device  or  spacer  no  closer 
than  15  centimeters  to  the  centerline  of 
the  x-ray  table. 

(4)  Exemptions.  Fluoroscopic 
radiation  therapy  simulation  systems 


are  exempt  from  the  requirements  set 
forth  in  paragraph  (e)  of  this  section. 

***** 

Dated:  May  12, 1994. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  94-12155  Filed  5-17-94;  8:45  am) 
BILLING  CODE  4160-01-F 


Reader  Aids 


Federal  Register 
Vol.  59.  No.  96 
Thursday,  May  19,  1994  • 


INFORMATION  AND  ASSISTANCE 


CFR  PARTS  AFFECTED  DURING  MAY 


Federal  Register 

Index,  finding  aids  &  general  information 

202-623-6227 

Public  inspection  announcement  line 

523-6215 

Corrections  to  published  documents 

523-6237 

Document  drafting  information 

523-3187 

Machine  readable  documents 

523-3447 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information 

523-5227 

Printing  schedules 

523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 

523-6641 

Additional  information 

523-6230 

Presidential  Documents 

Executive  orders  and  proclamations 

523-6230 

Public  Papers  of  the  Presidents 

523-6230 

Weekly  Compilation  of  Presidential  Documents 

523-6230 

The  United  States  Government  Manual 

General  information 

523-5230 

Other  Services 

Data  base  and  machine  readable  specifications 

523-3447 

Guide  to  Record  Retention  Requirements 

523-3187 

Legal  staff 

523-4534 

Privacy  Act  Compilation 

523-3187 

Public  Laws  Update  Service  (PLUS) 

523-6641 

TDD  for  the  hearing  impaired 

523-5229 

ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law 

numbers.  Federal  Register  finding  aids,  and  list  of 

documents  on  public  inspection.  202-275-0920 

FAX-ON-DEMAND 

The  daily  Federal  Register  Table  of  Contents  and  the  list  of 
documents  on  public  inspection  are  available  on  the 
National  Archives  fax-on-demand  system.  There  is  no 
charge  for  the  service  except  for  long  distance  telephone 
charges  the  user  may  incur.  301-713-5905 


FEDERAL  REGISTER  PAGES  AND  DATES,  MAY 


22491-22722 . 2 

22723-22950 . 3 

22951-23118 . 4 

23119-23610 . 5 

23611-23788 . 6 

23789-24028 . 9 

24029-24340 . 10 

24341-24630 . 11 

24631-24884 . 12 

24885-25286 . 13 

25287-25554 . 16 

25555-25774 . 17 

25775-26096 . 18 

26097-26406 . 19 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


3  CFR 


Proclamations: 

6569  (Revoked  by 
Proc.  6685) . 24337 

6679  . 22955 

6680  . 22957 

6681  . 22959 

6682  . 2361 1 

6683  . 24027 

6684  . 24335 

6685  . 24337 

6686  . 24627 

6687  . 24629 

6688  . 24883 

6689  . 25783 

Administrative  Orders: 
Memorandums: 

April  29,  1994 . 22951 

April  29.  1994 . 22953 

Presidential  Determinations: 

94-23  of  May  3. 

1994 . 24625 

Executive  Orders: 

8685  (Revoked  in  part 

by  PLO  7045) . 24947 

12582  (Revoked  by 

EO  12913) . 23115 

12779  (See  EO 

12914) . 24339 

12866  (See  0MB 

report  of  May  1) . 24276 

12878  (Amended  by 
EO  12912) . 22949 

12912  . 22949 

12913  . 23115 

12914  . 24339 

12914  (See  FAA  final 

rule  of  May  18) . 25809 

12915  . 25775 

12916  . 25779 

1919’/fe  (Revoked  in 

part  by  PLO  7046) . 24648 

3406  (Revoked  in  part 
by  PLO  7048) . 24649 

5  CFR 

531 . 24029 

890 . 24030 

Proposed  Rules: 

Ch.  XIV . 22537 

185 . 24661 

213 . 25966 

630 . 24560 

890 . 24062 

7  CFR 

58 . 24318 

80 . 25785 

91 . 24318 

93  . 24318 

94  . 24318 


95 . 24318 

98 . 24318 

210 . 23613 

220 . 23613 

271  . 22723 

272  . 22723 

273  . 22723 

301 . 22491. 

25287,  25786,  25789 

723 . 22723 

944 . 25791 

958 . 24631 

982 . 24632 

993 . 25792 

998  . 24633 

1033 . 24030 

1036 . 24030 

1049 . 24030 

1240 . 22492,  24217 

1413 . 22494,  22495,  25794 

1421 . 25794,  25795 

1427 . 22494,  22495 

1434 . 23789 

1464 . 22723 

1540 . 25796 

1941 . 22961,  25794,  25797 

1943 . 22961, 25797 

1945 . 22961,  25797 

1948 . 24635 

1951 . 25797 

1980 . 23614 

Proposed  Rules: 

Ch.  VII . 22933 

201 . 25706 

300 . 22538,  24968 

319 . 22538,  24968 

58 . 24318 

735  . 26146 

736  . 26146 

738  . 26146 

739  . 26146 

740  . 26146 

741  . 26146 

742  . 26146 

923 . 26148 

993 . 25841 

999  . ! . 25841 

1468 . 22546 

1530 . 23017 

1823 . 23018 

1910 . 23018 

1927 . 24362 

1941  . 23018 

1942  . ; . 23018 

1943  . 23018 

1944  . 22018 

1945  . 2301 B 

1948 . 23013 

1951 . 22548,  23013 

1980 . 23018,  23173 

2812 . 249 /i 

4285 . 23ejt 


;1 


11 


Federal  Register  /  Vol.  59,  No.  96  /  Thursday,  May  19,  1994  /  Reader  Aids 


8CFR 

210a . 24031 

299 . 25555 

499 . 25555 

Proposed  Rules: 

3 . 24976.  24977 

245a . 24978 

9CFR  * 

78 . . . - . 22496 

92 . 24885,  24886 

94 . „..24637 

317 . 24220 

381 . 24220 

Proposed  Rules: 

50 . 23810 

54 . 24979 

77 . 23810 

91  . 24979 

92  . 23810 

381 . - . 22554 

10CFR 

12. . 23119 

171 . _.26097 

Proposed  Rules: 

2 . „24371 

26 . . - . 24373 

50  . _....23641 

51  . _.„..23030 

73 . .23641 

170  . „.24065 

171  . .24065 

451 . . . . 24982 

12  CFR 

5 . .22497 

207 . . . . . 23124 

210 . 22962 

220  . .23124 

221  . 23124 

224  . 23124 

225  . . 22967 

230 . 24032 

265 . 22967 

563b . 22725 

575 . 22725 

608 . 23615 

612 . 24889 

615 . - . 22735 

701 . 26101 

741 . 26101 

1402  . 24638 

1408 . 24899 

Proposed  Rules: 

205 . 23031 

230 . 24376,  24378 

335 . 22555 

563b . 22764 

575 . 22764 

1403  . 24988 

13  CFR 

121 . 23131 

14  CFR 

23 . 23095,  25766 

29 . 22499 

39 . 23132, 


23133,  23135,  25803,  25805, 
25806,  25807 
231 36. 231 38. 23139, 231 42, 
23143, 23144, 23146, 23148. 
23150, 23615, 23792, 24034, 
25288, 2'..230. 25293. 25295, 
26103. 26105 


71 . 22502,  22503,  22736, 

22737, 22969, 22970, 23617, 
2361 8. 23619, 23620, 23621 , 
24036, 24037, 24038, 24341 , 
24343, 24344, 24349, 24906, 
24908, 2491 0, 2491 1 . 24912. 
24914, 24915, 25297, 25299, 
25300, 25301 , 25302, 25561 


91 . 24915,  25282,  25284, 

25809 

97 . 22738,  24916,  24918, 

24919 

Proposed  Rules: 

Ch.  1 . 22565,  24092 

25 . 22218,  22766 

39 . 22565,  22769,  22771, 

23031, 23174, 24382, 24383, 
24670, 25843, 25844, 25846 

71 . 22567,  22568,  22569, 

22570, 23033, 23034, 23642. 
24093, 24384, 24673, 24990 
73 . 23644 

15  CFR 

7.„ . 22742 

285 . 22742 

290 . 22504 

770  . 25303 

771  . 25303 

772  . 25303 

773  . 25303 

774  . 25303 

775  . 25303 

776._ . 25303 

778  . 25303 

779  . 25303 

785 . 25303 

787 . 25303 

799 . 25303 

925 . 24586 

16  CFR 

305 . 23623,  25176 

Proposed  Rules: 

300....„ . 23645 

301 . 23645 

303 . 23646 

309 . 24013 

455 . 23647 

1700 . 24386 

17  CFR 

30 . 22505,  22971 

200 . 23794 

211 . . . 26108 

231 . - . 26108 

239  . 25810 

241 . 26108 

Proposed  Rules: 

1 . 25351 

4 . 25351 

30 . 25351 

150 . 25351 

240  . 22773 

18  CFR 

284 . 22753,  23624 

381 . 25562 

19  CFR 

4 . 23794 

10 . 25563 

123 . 23794,  25563 

145 . 25563 

178..- . 25563 

Proposed  Rules: 

4 . 25376 


12 . 26151 

101 . 23817 

21  CFR 

74 . 24643.  25322 

101 . 24039.  24232 

172.._ . 24923 

178 . 25322 

520 . 22753 

606 . 23636 

660 . 23636 

1020 . 26402 

1306 . 26109 

Proposed  Rules: 

Ch.  1 . 26352 

73  . 23035 

74  . 23055 

168 . 23055 

172  . 23055 

173  . 23055 

182 . 23055 

184 . 23055 

878 . 23036 

22  CFR 

22  . 25324 

41 . 25324 

120 . 25811 

23  CFR 

710 . 25326 

712  . 25326 

713  . 25326 

720 . . 25326 

Proposed  Rules: 

250 . 25377 

645 . 25579 

24  CFR 

92 . 22506 

582  . 24252 

583  . 24252 

880  . .22754.  22916 

881  . 22754,  22916 

882  . 24252 

883  . 22754,  22916 

884  . 22916 

886  . 22916 

888 . 25703 

905 . 2581 1 

25  CFR 
Proposed  Rules: 

Ch.  I . . . 23774 

35 . 24850 

200 . . . 24850 

280 . 24850 

291 . 24850 

510  . 24850 

51 1  . - . 24850 

570 . 24850 

577  . 24850 

578  . 24850 

579- . 24850 

882.. - . 24850 

885  . 24850 

886.. - . 24850 

887  . 24850 

890 . 24850 

905 . 24850 

941 . 24850 

961 . 24850 

965 . 24850 

968 . 24850 

26  CFR 

1 . 24039,  24350,  24924, 


24935.25581.25584 


25 . 23152 

602 . 23152,  24935 

Proposed  Rules: 

1  . 22773,  24094,  24095, 

24992, 25581 , 25584, 25847 
31 . 24096 

27  CFR 

9 . 26112 

28  CFR 

0 . - . 23637 

2  . 25813,  25814 

64 . - . 25815 

527 . 23998 

29  CFR 

2619 . . - . 24939 

2676 . - . 24939 

1910 . 26114 

Proposed  Rules: 

570 . 25164.  25167 

1609 . 24998 

1926 . 24389,  25848.  26153 

30  CFR 

935 . 22507 

Proposed  Rules: 

75 . 26356 

250 . 25377 

756 . 25852 

906 . .24998 

914  . 23176 

915  . 23177 

917 . - 23649,  26153 

944 . 24675 

950 . 22571 

31  CFR 

47 . 24047 

565 . 24643 

580 . 25817 

601 . 22972 

32  CFR 

206  . 26116 

706 . 22755 

Proposed  Rules: 

298 . 23649 

33  CFR 

100 . 24942,  26119,  26120 

117 . - . 23158 

150 . 23095 

165  . 23158,  24047,  24048, 

25328,26121 

166  . 23774 

Proposed  Rules: 

100 . 22573 

165 . 23179,  26155,  26156 

181 . 23651 

402 . 23180 

34  CFR 

75 . 24868 

668 . 23095 

682 . 25744 

693 . 24868 

Proposed  Rules: 

Ch.  VI  . . 22775,  22776 

364  . 24814 

365  . 24814 

366  . 24814 

367. . 24814 
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35  CFR 

7 . 
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9 . 

. 26122 

10 . 

. 26122 

60 . 

. 26122 

135 . 

. 26122 

36  CFR 

1253 . 

. 23637 

Proposed  Rules; 
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..25001, 25855 

222 . 

. 25385 

37CFR 


251  . 23964 

252  . 23964 

253  . 23964 

254  . 23964 

255  . 23964 
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301  . 23964 
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305  . 23964 
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307  . 23964 

308  . 23964 

309  . 23964 

310  . 23964 

31 1  . 23964 


33  CFR 


3 . 25328,  25329 

20  . 25330 

21  . 24049.  24050 

39  CFR 

20 . 24943 

111 . 23038,  23158 

265 . 22756 

40  CFR 

52 . 22757,22973,  23164, 

231 67, 23796, 24054, 24644, 
24647, 25330, 25333, 25572. 
26123,26126,26129 

55 . 24351 

60 . 22758,  22759 

80  . 26129 

81  . 26126 

180 . 24055,  24057.  24059, 

25818, 25819, 25821 

185  . 23799,  24059 

186  . 24059 

712 . 22519 

716 . 22519 

Proposed  Rules: 

Ch.  1 . 25859 

52 . 22776,  23264,  24096, 

24096, 24330, 25002, 25867 

59 . 22776 

63.„-. - .25004, 25387 

65 . 22795 

70 . 26158 

80  . 22800.  25586 

81  . 23264.  24330,  25588 

90 . 25399 

165 . 2257 


46  CFR 


180 . 24100. 

24101. 25431,25586 

230._ . 26162 

261 . 24530 

271 . 24530 

281 . 25588 

300 . . r. . 23819 

302  . . .24530 

721 . 23041 

745 . „..23041 

41  CFR 

302-11 . 22519 

42  CFR 
Proposed  Rules; 

434  . 23820 

435  . 23820 

43  CFR 

1820 . 25822 

7041  . 23638 

PtibHc  Land  Orders: 

219  (Revoked  by  PLO 

7046) . 24648 

1094  (Revoked  in  part 

by  PLO  7050) . 25339 

1703  (Revoked  in  part 

by  PLO  7049)...„ . 25338 

4825  (Revoked  in  part 
by  PLO  7047) . 24648 

7042  . 24945 

7043  . 24946 

7044  . 24946 

7045  . 24947 

7046  . 24648 

7047  . 24648 

7048  . 24649 

7049  . 24338 

7050  . 25339 

7051  . 25823 

7052  . 25824 

7053  . 25824 

7054  . 25824 

Proposed  Rules: 

1 1 . 23098 

1780 . 25385 

3720 . 24572 

3730 . 24572 

3800 . 24572 

3810 . 24572 

3820 . 24572 

3830 . 24572 

3850 . 24572 

4100 . 25385 

44  CFR 

2 . 26132 

64 . 24649.  24652 

206 . 24355 

311 . 24947 

Proposed  Rules: 

67 . 26167,  26171,26177 

45  CFR 

205 . 26141 

233 . 26141 

Proposed  Rules: 

98 . 24510 

255  . 24510 

256  . 24510 

257  . 24510 

1340 . 26046 


67..„ . 24060 

Proposed  Rules: 

381 . 24390 

540 . 23182 

586 . 26142 

47  CFR 

Chapter  1 . 25589 

0 . 24947,  25825 

1 . 22980,  24947.  25825 

15 .  25339 

73 . 22995,  22996,  25825 

76 . 25339,  25344 

95 . 24947,  25825 

Proposed  Rules: 

Ch.  1 . 25873 

1 . 23042,23183,  24103 

20 . 25432 

73 . 22814,  23042,  23043, 

23183, 23184, 25874. 25875 
76 . 23183 

48  CFR 

217 . „.22759,  26343 

219 . 24958 

225 . 23169,  26343 

231 . 26143 

252 . 24958,  26343 

533 . 22520 

904  . 24357 

905  . 24357 

914  . 24357 

915  . 24357 

917 . 24357 

919 . 24357 

936 . 24357 

943 . 24357 

952 . 24357 

970 . 24357 

1804 . 23800 

1816 . 22521 

1831 . 22521 

1842  . 23800 

1843  . 23802 

1852 . 22521,23800 

Proposed  Rules; 

32 . 23776 

52 . 23776 

245 . 26185 

1807 . 24104 

1815 . 24104 

49  CFR 

229 . 24960 

383  . 26022 

384  . 26029 

390  . 26022 

391  . 26022 

393 . 25572 

526 . 25574 

571 . 22997,  25576.  25826 

Proposed  Rules: 

571 . 23184,  23662,  25590 

580 . 23186 

50  CFR 

17 . 24654 

36 . 24564 

217 . 23169 

227 . 23169,  25827 

301 . 22522,  24359,  24964 

380 . 25832 

638 . 25344 


641  . 22760 

651 . 22760 

658.. .„ . 24660 

661 . 22999,  23013 

663. . 23638,  25832 

672 . 24965 

675 . 22762,  23172,  24360. 

24361 . 24965, 25346, 26144, 
26145 

678 . 25350 

Proposed  Rules: 

17 . 23824.24106.  24112, 

24117, 24678, 25024, 25875 

36 . 23043,  24567 

215 . 25024 

261  . 23095 

262  . 23095 

263  . 23095 

267 . 23095 

301 . 23664 

638 . 24679 

642  . 23681 

651 . 24118,  25026 

671  . 23664,  24679 

672  . .23044,  23664,  24679 

675  . 23044.  23664,  24679 

676  . 23664,  24679.  24680 

677.. .„ . 23664 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjuration 
with  "PLUS”  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 

DC  20402  (phone.  202-512- 
2470). 

H.R.  4204/P.L.  103-249 

To  designate  the  Federal 
building  located  at  71 1 
Washington  Street  in  Boston. 
Massachusetts,  as  the  “Jean 
Mayer  Human  Nutrition 
Research  Center  on  Aging". 
(May  16.  1994;  108  Stat.  620; 
1  page) 

H.J.  Res.  239/P.L.  103-250 

To  authorize  the  President  to 
proclaim  September  1994  as 
“Classical  Music  Month”.  (May 
16.  1994;  108  StaL  621;  1 
page) 

S.J.  Res.  146/P.L.  103-251 

Designating  May  1,  1994, 
through  May  7,  1994,  as 
“National  Walking  Week". 

(May  16.  1994;  108  Stat.  622; 
1  page) 

Last  List  May  16,  1994 


Aiuiouncing  the  Latest  Edition 


The  Federal 
Register: 

What  It  Is 
and 

How  to  Use  It 

A  Guide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  processing  code: 

'6173 

□  yes.  please  send  me  the  following: 


Charge  your  order. 

It’s  Easy! 

To  fax  your  orders  (202)-512-2250 


copies  of  The  Federal  Register  -  What  It  is  and  How  To  Use  It.  at  $7.00  (Jer  copy.  Slock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


tCompany  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address^anention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


Please  Choose  Method  of  Payment: 

Check  Payable  to  the  Superintendent  of  DixumenLs 

□  GPO  Deposit  Account  I  I  I  I  I  TTi-n 

□  VISA  or  MasterCard  Account 


(Credit  card  expiration  date)  Thank  you  far 

your  order! 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

May  we  make  your  name  address  available  to  other  mailers? 


□ 


NO 

□ 


(Authorizing  Signature) 


1 


Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 

Documents 


Monday  dateline  and  covers  materials  the  Senate,  a  checklist  of  White 
released  during  the  preceding  week.  House  press  releases,  and  a  digest  of 

Each  issue  contains  an  Index  of  other  Presidential  activities  and  White 

Contents  and  a  Cumulative  Index  to  House  announcements. 

Prior  Issues. 

Separate  indexes  are  published 

pe^ically.  Other  features  include  Published  by  the  Office  of  the  Federal 

lists  of  acts  approved  by  the  Register,  National  Archives  and 

President,  nominations  submitted  to  Records  Administration. 


This  unique  service  provides  up-to-date 
information  on  Presidenti^  policies 
and  announceme/its.  It  contains  the 
full  text  of  the  President’s  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 

The  Weekly  Compilation  carries  a 


Superintendent  of  Documents  Subscription  Order  Form 

To  fax  your  orders  (202)  512-2233 

□  YES  ,  please  enter _ one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  ( PD)  so  1 

can  keep  up  to  date  on  Presidential  activities. 


□  $103  First  Class  Mail 


□  $65  Regular  Mail 


The  total  cost  of  my  order  is  $ _ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 

(Company  or  personal  name)  (Please  type  or  print) 

(Additional  address/attention  line) 

(Sired  address) 

(C  ity,  State,  Zip  code) 

(Daytime  phone  including  area  code) 


For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  (Theck  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  ]  ~  Q 

□  VISA  □  MasterCard  I  I  I  1  ~1  (expiration) 


(A\uthori/ing  signature) 

Thank  you  for  your  order! 


(Purchase  order  no.) 


Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS*  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 

A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 
. / . 

AFR  SMITH212J 

DEC94  R  1  : 

AFRDO  SMITH212J 

DEC94  R  1  : 

JOHN  SMITH 

JOHN  SMITH 

212  MAIN  STREET 

212  MAIN  STREET 

FORESTVILLE  MD  20747 

• 

• 

FORESTVILLE  MD  20747 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  IX!  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 

DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 


□YES, 


please  enter  my  subscriptions  as  foBows: 


Charge  your  order. 

tt’aeasyi 

To  fax  your  orders  (202)  512-2233 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  *490  (*612.50  foreign)  each  per  year. 


subscriptkxjs  to  Federal  Ftegister,  daily  only  (FRDO),  at  *444  (*555  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ _ .  (Includes 

regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name  (Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  |  —  []] 

□  VISA  □  MasterCard  |  |  |  ]  |(expiration  date) 


Thank  you  for  your  order! 


Daytime  phone  including  area  code  Authorizing  signature 

_  MaB  To:  Superintendent  of  Documents 

Purchase  order  number  (optional)  RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  In  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


□ 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code;  *5133  Charge  your  order. 

It’s  easy! 

JL  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  inquiries -(202)  512-2250 

_ copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2 _ 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


3.  Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 

□  GPO  E>eposit  Account  I  I  I  I  I  I  I  i-n 
I  I  VISA  or  MasterCard  Account 

I  I  I  I  I  I'  I  I  I  I  I  I  11  1  I  M  M 

Thank  you  for  your  order! 


L 


± 


(Credit  card  expiration  date) 


(Daytime  phone  including  area  code) 


(Signature)  t 

4,  Mail  To:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rev  12/91) 


Order  Now! 


(Street  address) 


(City,  State.  Zip  code) 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


( Authorizing  signature )  (R®''  9 

Mail  to:  Superintendent  of  Dex-uments 

P.O.  Box  .371954,  Pittsburgh,  PA  15250-7954 


The  United  States 
Government  Manual 
1 993/94 


As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  In  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
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